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PREFACE  TO  THE  THIRD  EDITION. 


In  this  Edition  of  the  First  Volume  the  Introduc- 
tion and  Forms  have  been  carefully  revised  and 
considerably  improved,  and  several  new  Forms  have 
been  inserted. 

The  Introduction  to  the  Conditions  of  Sale  has 
been  in  part  re-written,  and  many  new  Conditions 
have  been  added. 


I2th  diarch,  1860. 
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PREFACE  TO  THE  SECOND  EDITION. 


The  First  Edition  of  the  present  work,  having  been 
commenced  by  the  late  Mr.  Martin,  was  published 
under  the  name  of  "  Martin's  Conveyancing," — ^but,  in 
fact,  a  small  portion  only  of  the  work  was  compiled 
by  that  gentleman ;    the  latter  half  of   the  First 

4- 

Volume,  and  the  whole  of  the  Third,  Fourth,  and 
Fifth  Volumes  (which  alone  contained  Precedents  of 
Assurances),  having  been  compiled  by  Mr.  Davidson. 
The  first  part  of  the  First  Volume  consisted  of  an 
Introduction  in  the  nature  of  a  treatise  on  the  inves- 
tigation of  Titles,  and  the  Second  Volume  contained 
a  collection  of  Common  Forms.  Both  these  portions 
of  the  work  have  been  omitted  from  the  Second 
Edition,  and  their  place  is  supplied  by  a  brief  Intro- 
duction explanatory  of  the  principles  upon  which 
legal  instruments  are  framed,  and  of  the  rules  to  be 


\ 
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observed  in  framing  them,  and  by  tlie  Conmion  Forms 
published  by  Mr.  Davidson  in  the  year  1846,  with 
considerable  additions  and  improvements.  The  Pre- 
cedents  of  Assurances  have  been  entirely  remodelled, 
and  have  also  been  largely  increased  in  number,  from 
drafts  recently  prepared  by  eminent  Conveyancers. 


2S(hMay,  1855. 
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T.  Jonea,  4. 
„    129|  —  (ff),  add  bat  the  lav  on  this  point  has  been  altered  by  Lord  St.  Leonards* 

Act,  22  &  23  Vict.  c.  85,  as.  1,  3,  and  see  tn/ro,  p.  471. 
„   290,  —  (0,   —  Bdwards  ▼.  MiUbank  is  reported  7  W.  B.  651. 
„   291,    —  (/)  —  A  reference  to  note  («),  infra,  p.  389. 
„   298,   —  (m)  — .  Mitchell  ▼.  Co?e«,  8  W.  B.  208. 

„   305,  line  19,  /or  into  or  for  irMch,  read  in  which. 
„    846,  —  12  firom  bottom,  dde  of. 

,,   352,  note  (c),  add  a  reference  to  note  («),  infra^  p.  389. 

„   389,  —  («),  line  4  from  bottom,  add  It  has  now  been  expressly  decided  that 

the  Act  is  not  retroepectiye,  and  does  not  apply  to  pre- 
existing trosts  or  rights.  Re  Mila'e  WUi,  8  W.  B.  54 ; 
Dodton  T.  SammeUy  ib.  252. 

„   408,  line  13,  for  5  Smith,  read  2  Smith. 

,,   409,  note  (a),  add  Tide  infra,  p.  633,  note  (or). 

„   443,  —  (r),  dele  6  before  By.  k  Mo. 

,,   451,  —  (e),  add  If  a  sale  by  auction  be  advertised  as  "without  resenre," 

neither  the  seller  nor  any  one  on  his  behalf  may  bid,  and 
the  auctioneer  is  liable  at  law  to  the  highest  bon&  fide 
bidder  for  the  completion  of  the  contract^  Warhw  y*  Sar* 
riion,  8  W.  B.  95,  Exch.  C. 

„   474,  —  {n),  for  4  Sannd.  read  1  Sannd. 

„   478,  —  (k),  add  497. 
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INTRODUCTION. 


CHAPTER  I. 

HISTORICAL  NOTICE   OF   FORMS  OF   ASSURANCE    AND 

PRECEDENTS. 

Conveyances  in  writing  assumed,  during  the  Bggentiai  parte 
Anglo-Saxon  period,  and  probably  at  no  very  re-  of  conveyances. 
mote  date  after  they  first  came  into  use,  a  form 
not  dissimilar  to  that  which  they  now  bear.  And 
this,  indeed,  is  in  the  nature  of  the  thing ;  for  every 
reasonable  conveyance  must  name  the  donor  and 
donee,  state  the  motive  for  the  conveyance,  contain 
^fi^  words  of  conveyance,  a  description  of  the  property 

conveyed,  and  words  indicating  the  extent  of  estate 
or  dominion  over  it  to  be  enjoyed  by  the  donee ;  or, 
in  modem  legal  language,  must  name  the  parties, 
state  the  consideration,  and  contain  operative  words, 
parcels,  and  habendum.  However  the  forms  of  deeds 
may  be  varied,  they  must  in  substance  conform  to 
this  outline.  In  addition  to  these  parts,  the  con- 
venience would  be,  and  obviously  was  soon  found  of 
introductory   statements  (i.e.,   in   modem  language, 
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recitals)  explaining  the  estate  or  interest  of  the 
donor,  where  such  estate  or  interest  was  not  absolute 
and  unqualified ;  and  it  was  no  unnatural  conclusion, 
that,  on  a  conveyance  of  land  which  was  held  by  title 
and  not  by  possession,  the  donor  should  warrant  his 
title,  and  undertake  that  he  and  persons  claiming 
through  him  would,  if  necessary,  do  what  might  be  in 
their  power  to  perfect  it,  i.e.  should  enter  into  cove- 
nants for  title. 
Anglo-Saxon  The  accouut  of  Auglo-Saxon  conveyances  given 

by  Turner  {a)  illustrates  the  foregomg  remarks. 
"  They  consisted,"  he  says,  "  principally  of  these 
things : 

''  1st.  The  grantor's  name  and  title  are  stated.  In 
the  older  charters  the  description  is  very  simple. 
It  is  more  full  in  those  of  a  later  period ;  but  the 
grants  of  Edgar  are  generally  distinguished  from 
those  of  other  kings  by  a  pompous  and  inflated 
commencement. 

''  2nd.  A  recital  is  usually  inserted,  in  many  in- 
stances preceding  the  donor's  name.  Sometimes  it 
states  his  title,  or  some  circumstances  connected  with 
it.  Sometimes  the  recital  is  on  the  brevity  and  uncer- 
tainty of  Ufe,  and  on  the  utility  of  committing  deeds 
to  writing — sometimes  of  the  charitable  or  friendly 
feelings  which  occasioned  the  grant ;  and  one  recital 
states  that  the  former  land-boc,  or  conveyance,  had 
been  destroyed  by  fire,  and  that  the  owner  had 
applied  for  new  ones. 

"3rd.  The  conveying  words  follow,  which  are 
usually  '  Do  et  concedo ;  donare  decrevimus ;  con- 

(a)  Hist  Anglo-Saxons,  ii.,  568. 


FORMS   OF   ASSURANCES. 

cedimus  et  donamus ;  dabo ;  trade ;'  or  other  terms 
of  equivalent  import,  either  of  Latin  or  Saxon. 

"  4th,  The  person's  name  then  occurs  to  whom  the 
land  is  granted.  The  name  is  sometimes  given 
without  any  addition,  and  sometimes  the  quality  or 
parentage  is  simply  mentioned. 

"  5th.  What  lawyers  call  the  consideration  of  a 
deed  is  commonly  inserted.  This  is  sometimes 
*Pro  intimo  caritatis  affectu/  'Pro  ejus  humili 
obedientia/  and  such  like.  Often  it  is  for  money 
paid,  or  a  valuable  consideration. 

"6th.  The  premises  are  then  mentioned.  They 
are  described  shortly  in  the  body  of  the  grant  by 
their  measured  or  estimated  quantity  of  land,  and  the 
name  of  the  place  where  they  were  situate*  Some 
general  words  then  follow,  often  very  like  those 
annexed  to  the  description  of  premises  in  our  modern 
conveyances. 

"  7th.  The  nature  of  the  tenure  is  then  subjoined, 
whether  for  life  or  lives,  or  in  perpetuity,  or  whether 
any  reversion  is  to  ensue. 

"  8th.  The  services  from  which  the  land  is  liberated, 
and  those  to  which  it  is  to  continue  subject,  are  then 
expressed. 

"9th.  Some  exhortations  are  then  inserted  to 
others  not  to  disturb  the  donation,  and  some  impre- 
cations on  those  who  attempt  such  disturbance. 

"  10th.  The  date,  the  place  of  signature  if  a  royal 
grant,  and  the  witnesses  usually  conclude  it.  The 
date  is  sometimes  in  the  beginning." 

It  will  be  observed  that  these  Anglo-Saxon  convey- 
ances contained  in  substance  the  same  as  a  simple 
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modem  conveyance,  with  the  exception  of  the 
covenants  for  title,  whose  place  appears  to  be  filled 
by  the  exhortations  and  imprecations  against  disturb- 
ance of  the  donation. 


ConTeTanoes 
sabseqnentlj  io 
the  Norman 
oofnqueBt. 


No  very  material  change  in  the  form  or  language 
of  conveyances  appears  to  have  ensued  immediately 
upon  the  Norman  Conquest.  The  language,  until  the 
time  of  King  John,  was  Latin  or  Anglo-Saxon  {d) ; 
after  that  reign  French  generally  came  into  use  along 
with  the  Latin ;  and  during  the  reigns  of  Edward 
IIL,  Richard  IL,  Henry  IV.,  and  Henry  V.,  legal 
instruments  were  frequently  in  the  French  lan- 
guage (c).  Sir  John  Cavendish,  who  was  Chief 
Justice  in  Richard  H.'s  reign,  begins  his  will  in 
Latin,  but  continues  it  in  French :  '^  Quia  lingua 
Gallica  amicis  meis  et  mihi  plus  est  cognita  et  magis 
communis  et  nota  quam  lingua  Latina"((/).  In  and 
after  the  reign  of  Henry  VI.,  French  seems  to  have 
fallen  gradually  into  disuse,  and  instruments  were 
often  in  English,  though  more  commonly  in  Latin  {e) ; 
and  both  English  and  Latin  continued  to  be  used 
indiscriminately  until  the  reign  of  James  I.,  after 
which  Latin  ceased  to  be  used.  The  "  Boke  of 
Instruments,"    published    in    1543,   contains    more 


(6)  Luder*s  Tracts,  p.  342 ; 
Barrington's  Observations  on 
Ancient  Statutes,  p.  54. 

(c)  See  Madox*s  Formulare. 

(d)  Ruggle's  Memoir  of  the 
Cavendish  Family,  in  the 
Archseologia^  zi.  p.  55, 


(c)  See  Madox*s  Formulare ; 
Proceedings  and  Ordinances  of 
Privy  Council,  edited  by  Sir 
Harry  Nicholas;  Calendar  of 
Proceedings  in  Chancery,  Vol.  i. 
Preface. 


FORMS    OF   ASSURANCES. 

Latin  forms  than  English  ;  but  **  West's  Symbolaeo* 
graphy,"  which  appeared  in  1594,  more  English  than 
Latin  (/). 

About  the  reigns  of  Henry  III.  and  Edward  1., 
conveyances  assumed  the  shape,  and  the  division  into 
several  formal  parts,  which  are  stiU  generally  in 
use  {(f) ;  and  before  that  time  the  Anglo-Saxon 
practice  of  executing  conveyances  (which  had  been 
by  marking  a  cross),  gave  way  to  the  Norman  usage 
of  affixing  a  seal  of  wax,  which  continues  to  the 
present  day,  and  gives  a  deed  its  character  as  dis- 
tinguished from  another  writing.  It  would  be  a 
matter  of  some  interest  to  trace  the  alterations  which 
the  language  of  assurances  has  undergone ;  the  intro- 
xluction  of  the  various  powers  and  clauses  which  now 
make  up  settlements  and  other  complex  assurances ; 
and  the  changes  in  object  and  expression  which 
these  powers  and  clauses  have  experienced;  and 
probably  the  numerous  collections  of  precedents 
referred  to  below  afford  the  materials  for  such  a 
history.  The  time  and  labour,  however,  required  to 
elicit  the  information  from  so  large  and  repulsive  a 
mass  would  be  greater  than  any  person  competent 
for  the  task  would  be  able  to  bestow  upon  it. 

The  scope  of  the  powers  and  clauses  of  settlements 
and  wills  has  been  materially  extended,  and  the 
powers  and  clauses  themselves  have  been  made  much 
more  convenient  and  clear  within  the  last  sixty  or  a 
hundred  years;    but  the  substantial  objects  of  the 

(/)  See  a  notice  of  these     p.   236;    Madox,  Form  Diss, 
works,  infra.  p.  5, 

{g)  Spelman'sEnglish  Works, 
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powers  and  clauses  are  found  to  have  been  much  the 
same  for  a  considerably  longer  period. 

Notice  of  cmi-  The  first  barristers,  probablv,  who  devoted  them- 

nent  modem  .  |i 

conTeyancen.      selvcs  whoUy  to  convcyancing,  and  were  consequenlly 

the  first  conveyancers  in  the  present  sense  of  the 
term,  were  Roman  CathoUcs.  Debarred  by  the 
Statute  7  &  8  Will.  III.  from  forensic  practice,  and 
with  an  ingenuity  sharpened  by  the  desire  to  evade 
the  laws  then  in  force,  restrictive  of  the  right  of 
Roman  CathoUcs  to  hold  and  dispose  of  property, 
they  gave  great  attention  to  the  laws  of  property,  and 
to  the  framing  of  instruments  for  the  disposition  of 
it.  The  consequence  was  a  great  improvement  in 
the  manner  of  preparing  complex  settlements,  wills, 
and  other  instruments,  and  a  great  increase  of  pro- 
lixity in  the  language  of  instruments,  as  well  as  of 
length  in  the  instruments  themselves. 

Pigot.  Nathaniel  Pigot,  who  died  in  or  shortly  before  the 

year  1739,  was  the  first  of  these  gentlemen  who  is 
now  remembered.  He  was  a  profound  lawyer,  and  a 
draftsman  of  eminent  ability,  and  more  concise  in  his 
language  than  others  of  the  same  period  (A). 

Booth.  He  was  succeeded  by  James  Booth,  whom  Butler 

calls  the  patriarch  of  the  modem  school  of  convey- 
ancing. Equalling  his  predecessor  in  a  knowledge  of 
the  laws  of  real  property,  he  perhaps  excelled  him  in 
his  views  of  the  actual  working  of  the  Statute  of 
Uses — the  Magna  Charta  of  conveyancers  (t).    Dis- 

(h)  Butler  s  Beminisoences,     ii.  p.  274  ;  Historical  Memoirs 
ii.  p.  274.  of  the  English  Catholics,  ii.  p. 

(t)   Butler's  Reminiscences,     337. 
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daining,  however^  or  incapable  of  the  precision  of 
Pigot,  he  introduced  a  redondancy  of  expression  into 
conveyancing,  which  long  continued  to  infect  our 
legal  instruments.  The  Shelley  settlement,  prepared 
in  1791,  after  a  previous  comparison  of  seven  of  the 
best  of  Mr.  Booth's,  and  settled  after  a  minute 
attention  to  every  word  by  Mr.  Feame,  furnishes 
a  fair  specimen  of  the  plan  and  knguage  of  Mr. 
Booth. 

A  celebrated  contemporary  of  Booth  was  Ralph  Bi»di^. 
Bradley,  who  for  upwards  of  half  a  century  practised 
at  Stockton-upon-Tees  with  great  success.  He 
managed,  it  is  said,  the  concerns  of  almost  the  whole 
county  of  Durham ;  and  though  a  provincial  counsel, 
his  opinions  were  everywhere  received  with  the 
greatest  respect.  His  drafts,  like  those  of  Booth, 
were  prohx  to  excess,  and  some  of  them,  even  to  a 
very  recent  period,  were  in  use  as  precedents  m  the 
northern  counties. 

A  new  school  in  Conveyancing  is  considered  to  Bntier. 
have  been  formed  by  Charles  Butler,  who,  in  the 
latter  part  of  the  last  century,  raised  himself  to  the 
head  of  this  branch  of  the  profession,  and  con- 
tinued during  many  years  to  hold  that  station  almost 
without  a  rival.  Eminently  successful  as  a  drafts- 
man, he  did  much  by  the  influence  of  his  example 
to  prune  that  prolixity  in  conveyancing  which 
Booth  and  others  of  his  predecessors  had  intro- 
duced. Greater  conciseness  than  his  own  he 
considered  to  be  hardly  attainable  without  aban- 
doning established  forms  and  language  so  much 
as  to  render  the  innovation  a  matter  of  hazardous 
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dency of  con< 
TejanciDg. 


experiment  (A) ;  but  more  recent  practice  has  shown 
this  to  be  a  mistake. 

The  most  eminent  conveyancing  draftsman  of  recent 
date  was  the  late  Lewis  Duval,  who  died  in  the  year 
1844,  after  more  than  forty-five  years'  practice.  He 
was  a  pupil  of  Butler's,  and  followed  mostly  the  forms 
and  language  of  his  master,  wdth  such  changes  as 
alterations  in  the  law  and  experience  of  the  working 
of  powers  and  clauses  from  time  to  time  suggested 
to  him.  Endowed  with  a  nice  appreciation  of  lan- 
guage and  a  clear  understanding  of  the  objects  of 
legal  instruments,  he  did  much  to  improve  their  per- 
spicuity and  precision. 

The  tendency  of  the  present  generation  of  con- 
veyancers is,  on  the  one  hand,  to  shorten  assurances 
by  abridging  recitals,  omitting  synonjrmes  and  useless 
expressions,  and  abbreviating  language  generally; 
and  on  the  other  to  lengthen  all  instruments  except 
the  simplest  by  inserting  powers  and  clauses  to  meet 
numerous  possible  events,  which  were  not  contem- 
plated in  former  times.  For  example,  the  power  of 
sale  in  a  mortgage,  with  its  ancillary  provisions, 
which  supersedes  the  necessity  of  a  foreclosure  suit, 
is  now  often  as  long  as  all  the  rest  of  a  mortgage 
together;  but  then  other  parts  of  a  mortgage  have 
been  condensed  to  half  the  space  they  occupied  in 
recent  times.  So,  too,  the  power  of  sale  and  exchange 
in  a  settlement,  with  its  ancillary  provisions,  is  of  a 
bulk  far  beyond  the  ancient  powers  for  the  same 
purpose,  eflFecting  many  objects  which  the  old  powers 


{k)  Butler's  Reminiscences,  ii.  p.  280. 
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did  not  take  into  consideration  ;  but  the  language  of 
the  power  itself,  and  of  the  other  powers,  and  of  the 
limitations  of  settlements,  is  much  more  concise  than 
was  formerly  in  use.  In  small  conveyances,  and 
other  simple  instruments,  the  tendency  is  altogether 
to  conciseness. 

Legal  instruments,  and  copies  of  them,  must  of  Pwoedenta. 
course  have  been  used  and  preserved  as  precedents 
from  the  earliest  time  at  which  assurances  in  writing 
came  into  use.  According  to  an  ancient  manuscript 
quoted  by  Spelman,  a  charter  (said  erroneously  to  be 
the  first  written  conveyance  in  England)  made  by 
Withredus  King  of  Kent,  in  694,  was  appointed  by 
the  charter  itself  to  be  kept  at  Canterbury  as  a  prece- 
dent for  posterity  to  imitate  (/).  But  there  is  not  now 
in  existence  any  collection  of  Precedents  made  prior 
to  the  invention  of  printing. 

Of  the  various  collections  of  Precedents  that  have  CoiiectiocB  of 
been   since  published,  the  earliest  is  probably  The  The  Chutwy 
Chartuary,  printed  in  the  Boke  of  Justices  in  1634,  ^"^ 
and  published  also  under  the  title  ''  Carta  feodi  sim- 
plicis  cum  litera  attomatoria,"  &c.    This  was  followed 
by  a  much  more  complete  work,  the  Boke  of  Instru-  Dr.  Phayer's 
ments,  which  appeared  in  1543  ;  and  in  about  forty  ments  in  i648. 
years  passed  through  not  less  than   nine  editions. 
The  Forms  are  arranged  under  the  heads  of  advow- 
sons,  presentations,  letters  missive,  patents  of  gifts, 
letters  of  significavit,  leases,  releases,  deeds  of  sale, 
obligations,  acquittances,   letters  of  attorney,  letters 

» 

(t)  Reliq.  Spelman,  p.  8. 
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patent,  bills  of  complaint^  answers,  and  other  petitions, 
and  letters  testimonial.  The  second  edition,  published 
in  1546,  contains  various  additional  instruments,  some 
of  them  of  a  very  singular  character,  and  curiously 
iQustrative  of  the  manners  of  the  times.  This  work 
is  ascribed  by  Anthony  Wood(w)  to  Dr.  Thomas 
Phayer,  who  was  bom  in  Wales,  educated  at  Oxford, 
and  studied  the  law,  it  is  supposed,  in  Lincoln's  Inn. 
He  was  afterwards  appointed  Crown  solicitor  for  the 
marches  of  Wales.  In  1 555  there  appeared^a  collection 
of  precedents,  under  the  title  of  Tenores  and  Formes 
of  Indentures,  Obligations,  &c.  It  is,  however,  much 
inferior  to  the  work  just  mentioned. 

The  Symbolaeography  of  William  West  was  pub- 
lished in  1594,  and  not  only  soon  acquired  consider- 
able reputation,  but  has  always  been  esteemed  a  book 
of  authority  («).  The  author  himself  informs  us,  that 
nothing  of  the  same  kind  has  ever  been  reckoned 
more  acceptable  or  more  worthy  of  approbation.  In 
his  first  edition  he  set  forth  some  of  his  learning 
under  the  guise  of  Greek  and  Hebrew ;  but,  in  defer- 
ence to  his  unlearned  readers,  he  dropped  this  display 
of  scholarship  in  a  second  edition ;  therein"  consulting, 
as  he  tells  them  in  a  prolix  dedication  expressed  in 
not  very  good  Latin,  their  profit  rather  than  his  own 
fame.  According  to  West,  Symbolaeography  is  the  "  art 
or  cunning  rightly  to  form  and  make  written  instru- 
ments ; "  and  is  either  judicial  or  extra-judicial ;  the 
latter  being  wholly  occupied  with  such  instruments 
as  concern  matter  not  yet  judicially  in  controversy, 

(m)  Athenee  Oxon.  i.  p.  317,  (n)  2  Taunt.  85, 

Bliss's  edit. 
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viz.  instruments  of  agreements  or  oontracts,  and  of 
testaments  or  last  wills.  His  dissertation  on  Con- 
tracts, put  forth  as  original,  was  epitomised  and  trans* 
lated  from  Hermannus  Vultejus  (o).  As  a  collection 
of  Forms  the  Symbolseography  is  very  comprehensive, 
containing  a  great  variety  not  only  of  precedents  in 
conveyancing,  but  of  indictments,  and  of  proceedings 
in  Chancery.  In  the  second  edition  some  mercantile 
forms  were  added. 

In  1650  appeared  the  Perfect  Conveyancer,  contain-  Perfect  CoiiT«y- 
ing  select  precedents  by  Edward  Hendon,  WiUiam  """' 
Noy,  R.  Mason,  and  H.  Fleetwood*    Fidell's  Perfect  I'^^^F^, 

\  ,      Onide,  in  1664. 

Guide  for  a  Studious  Young  Lawyer,  was  published  in 
1654 ;  and  in  the  following  year  appeared  Sheppard's  ^^^'^^ 
President  of  Presidents,  the  Compleat  Clerk  or  Con-  dcato,  in  1665. 
veyancer's  Light,   and  the   Clerk's   Vade   Mecum. 
Sheppard's  book  has  been  frequently  reprinted.    It 
is  chiefly  valuable  in  the  present  day  for  the  concise 
summary  of  the  law  of  assurances,  extracted  from  the 
Touchstone  and  Abridgment   ascribed  to  the  same 
author.     Whether  these  works,  which  are  of  great 
merit,  are  in  fact  the  production  of  Sheppard,  has 
been  doubted  by  very  competent  judges,  who  give 
the   authorship   to   Mr.   Justice   Dodderidge.     The 
Compleat  Clerk,  which  is  much  more  extensive  than  Compieat  cierk, 
the  Clerk's  Vade  Mecum,  contains  a  great  variety  of  ci^^Vb  Vade 
instruments  of  all  sorts,  alphabetically  arranged.    The  fg^^'  ^^ 
title  Settlements  is  particularly  complete,  "  being  fully 
fraught  with  all  manner  of  limitations  of  uses,  con- 
ditions, powers,  provisoes,  and  other   extraordinary 

(o)  Wood's  Inst.  Civil  Law,  Preface  ix. 
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olftUses  used  in  great  settlements ;  forming,  iiideed^ 
the  most  considerable  and  weighty  matters  in  the 
book/'  The  Exact  Clerk  appeared  in  1656 ;  Heme's 
Modem  Assurancer,  in  1658;  Manley's  Clerk's 
Guide,  in  1672 :  and  Billinghurst's  Arcana  Clericalia> 
in  1674:  but  none  of  these  were  works  of  much 
value  or  reputation. 

No  one  holds  a  more  conspicuous  station  in  the 
annals  of  conveyancing  than  Sir  Orlando  Bridgman, 
styled  by  Mr.  Serjeant  Hill  the  Father  of  Convey- 
ancers (jdV  Adhering  to  Charles  I.,  he  was  involved 
in  the  disasters  of  the  Royalists;  and  during  the 
RebeUion  practi^d  as  a  conveyancer.  "  He  became 
the  great  oracle,  not  only  of  his  fellow  sufferers,  but 
of  the  whole  nation,  in  matters  of  law;  his  very 
enemies  not  thinking  their  estates  secure  without  his 
advice  "(j').  His  Select  Precedents  of  deeds  and 
instruments  concerning  the  most  considerable  estates 
in  England,  drawn  and  approved  by  him  during  that 
period,  were  published  in  a  folio  volume  in  1682. 
After  the  Restoration,  Sir  Orlando  was  made  Lord 


(p)  Dougl.  568. 

{q)  Johnson's  Pref.  to  Bridg- 
man*8  Conveyances.  The  fol- 
lowing Lmes  from  Pamasai 
Puerperium,  published  in  1 659, 
are  cited  in  Park's  Contre-Pro- 
jet,  p.  29,  to  show  that  the 
practice  of  submitting  titles  to 
counsel  was  common  at  that 
period : — 

**To  those  excellent  Convey- 
aneerSf  Sir  Orlando    Bridgman 


and  the    worthy    Mr,    Geoffry 
Palmer, 

**  Wise  Greece  and  Rome  did  this 
in  both  combine. 

To  make  addresses  to  the  Delphisn 
shrine ; 

And  with  divine  Apollo  to  advise. 

Was  the  preludium  of  an  enterprise. 

Few  Englishmen  dare  purchase  an 
estate 

Unless  your  wisdoms  unsophisticate 

The  title  vouch.  Ye  can  stop  Hy- 
men's way : 

For  portions,  jointures,  both  sexes 
must  pay 
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Chief  Jiistice  of  the  Common  Fleas^  and  subsequently 
received  the  seals,  and  distinguished  himself  as  a  judge 
of  profound  learning  and  extensive  industry  (r). 
The  next  collection  that  appeared  was  the  Scri-  CoTert'§  Scn- 

*^  *^  Tener  8  Guide, 

veneres  Guide,  in  1695,  by  Nicholas  Covert;   and  »ai«86. 
dunng  the  six  succeedmg  years  we  meet  with  the  iiii696. 
Ars  Clericalis,  in  1696;  the  Modem  Conveyancer,  in  Modem  Oon- 
1697;  the  Enchiridion  Clericale,  and  the  Compleat  i«»7. 
Conveyancer,   both  in  1701.     This  last  consists  of  cicrioaie,°Si 
precedents    settled    by  the    eminent    conveyancers,  q,,^  i^jq^^ 
Sir   J.  Maynard,   Sir  Francis  Pemberton,   and  Sir  n^*°^»  ^" 
Ambrose  Phillips.     In  1702,  another  collection  was 
published,  under    the    title    of  the    Conveyancer's  J^J^^!'*^' 
Assistant,  which,  besides  a  variety  of  Forms,  contains  ^7^- 
some  professional   opinions  of   Sir  F.   Pemberton, 
Mr.  Serjeant  Levinz,  and  other  eminent  lawyers  of 
that  day  (s),   Giles  Jacob  published  his  Accomplished  Jacob's  Aeoom- 
Conveyancer  in  1714,  and  his  Grand  Precedent  in  ancer,  inirn. 


Due  thanks.    Wiie  fiithers  ranters 

keep  in  awe, 
Cnying  from  ye  (the  oracles  of  law) 
Help  to  entail  their  lands;  whilst 

youraelTes  be 
Tenants  of  riohes^of  renown,  in  fee." 

(r)  14  East,  134. 

(«)  "Whether  conveyancing," 
Bays  the  editor,  ''be  an  art  or 
a  science,  according  to  the 
school  distinction,  1  shall  not 
determine.  I  think  it  may 
rather  be  called  Ars  Scientificay 
as  some  please  to  express  them- 
selves :  for  he  that  will  arrive 
to  any  perfection  therein  must 
be   weU  acquainted  with  the 


diversities  of  the  limitations  of 
estates  in  fee  tail,  for  life  ^ 
as  also  with  the  qualities  there- 
of, as  joint-tenancy  (be.,  and 
the  incidents,  rents,  conditions, 
and  the  like;  and  mdeed  he 
ought  to  be  well  skilled  in  the 
Institute  and  Reports.  And 
yet,  imless  he  can  make  a  due 
application  of  his  notions — un- 
less he  knows  how  to  frame 
and  fit  these  materials  suitable 
to  his  intended  design,  he  will 
rather  be  exploded  as  an  im-i 
methodical  blunderer,  than 
esteemed  a  neat  conveyancer. 
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and  Grand  Pje-  1718^    Thg  n^xt  work  that  we  meet  with  is  the 

oedeDt)  in  1716. 

Luiy'sPnc-       Practical  Conveyancer  of  John  Lilly,  published  in 
anoer, inTnQ.     1719.    It  is  divided  into  two  parts:  the  first  con- 
tains an  account  of  the  theory  of  Conveyancing; 
the  second  consists  entirely  of  Forms,  "being  the 


If  a  carpenter  should  make 
the  kitchen  where  the  parlour 
should  stand,  or  the  staircajse 
where  the  windows  should  be 
placed,  though  it  may  be  caUed 
a  house,  yet  few  would  value 
it  at  half  the  purchase."  The 
editor  observes  on  the  causes 
of  the  increased  length  of  mo- 
dem deeds  :  ''  It  is  true,*'  says 
he,  "that  conveyances  in  our 
times  may  well  be  called  books; 
I  say,  in  oiur  times,  for  in  our 
forefather's  days  a  manor  with 
the  demesne  of  a  thousand 
pounds  per  annum  might  have 
been  transferred  by  a  parch- 
ment writing  not  much  bigger 
than  a  bond ;  yet  now  twenty 
or  thirty  skins  of  parchment 
are  frequently  engrossed  to- 
wards the  conveyance  or  settle- 
ment of  an  estate  of  not  half 
the  value.  Grescit  in  orbe 
dolus,  is  given  as  a  good  reason 
by  my  Lord  Coke  ;  and  yet  this 
is  not  all.  The  Statute  of  Uses 
first  occasioned  the  spinning 
out  of  conveyances ;  and,  since 
trading  has  increased,  letting 
out  of  money  upon  mortgage. 


first  of  one  part  of  an  estate 
and  afterwards  of  another,  hath 
likewise  increased,  which,  by 
assignments,  and  keeping  them 
on  foot,  to  an  entire  purchaser, 
for  protecting  from  incum- 
brances, have  swelled  into  a 
bushel  of  sheep-skins.  Besides, 
men  who  had  ample  estates 
descended  frx)m  their  ancestors, 
were  desirous  to  keep  them  in 
the  name  and  blood,  and  so  in- 
vented the  preservation  of 
contingent  uses;  and  then  they 
considered,  that,  though  nature 
and  policy  obliged  them  to 
leave  the  fairest  and  most  an- 
cient patrimonial  estate  to  their 
heir-at-law  (who  might  be  as  a 
Stadt-holder  of  the  family),  yet, 
when  they  saw  that  younger 
brothers  and  sisters  were  but 
as  servants  and  mere  depend- 
ents, they  began  to  invent 
provisions  for  younger  sons  and 
daughters.  Hence  came  an- 
nuities, portionaxy  payments, 
either  by  grant,  or  by  raising 
uses,  trusts,  powers,  and  the 
like." 
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first  part  reduced  into  practice,"    This  was  followed 
by  Bird's  Practising  Scrivener  and  Modem  Convey-  ewb  Practi*. 
ancer,  in  1729.     In  1739  appeared  (as  a  posthumous  1^*17297*^**'' 
publication)    The    Precedents    in    Conveyancing   of 
Nathaniel  Pigot,  the  eminent  Roman  Catholic  con- 
veyancing counsel  of  that  name  mentioned  above: 
compared  with  others  of  that  time,  his  forms  are 
eminently  concise  (f).     In  1744,  an  elaborate  collec- 
tion  of  precedents  was  published    in  three    large 
volumes  folio,  known  as  Horsman's  Precedents,  and  Honman's  Pre- 
containing  the  precedents  of  Gilbert  Horsman,  and  1744.  ' 
other  eminent  counsel  of  that  period.     Mill's  Select  Mm»8  Convey- 
Precedents  of  Conveyances  were  published  in  the 
following  year.     A  much  more  valuable  collection 
than  either  Horsman's  or  Mill's  appeared  in  1749,  Wood's  Con- 

^  ^  yejanemg,  in 

by  Edward  Wood.  This  is  on  the  same  plan  as  i749. 
Lilly's  Conveyancer,  already  mentioned,  but  more 
extensive,  and  far  inferior  in  execution  to  that  work. 
An  improved  edition,  being  the  fifth,  was  published 
in  1790,  by  Mr.  Powell,  a  conveyancer  of  con-: 
siderable  eminence,  and  the  author  of  treatises,  formerly 
much  esteemed,  on  Devises,  Mortgages,  and  Powers. 
The  works  both  of  Horsman  and  Wood  continued  in 
use  till  very  recently. 

Newman's  Compleat  Conveyancer   (an  indifferent  Newman^s 
compilation,  chiefly  from  Wood  and  Horsman),  was  veyanoer,  in 
published  in   1782 ;  and   Williams's  Precedents    in  wmiiun'§Pre. 
Conveyancing  in  1792.    A  Collection  of  Precedents,  J^^g*"'  ^ 
which  attained  considerable  reputation,  was  published  Barton's  Pre- 

.     ^^^->    ,       Tk,      Tfc     .  cedents,  in  1803. 

m  1803,  by  Mr.  Barton, 

(t)  Butler^s  Reminiscences,  il  p.  274. 
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In  1821  commenced  the  publication  of  Bythe- 
wood's  Precedents,  a  work  projected  by  its  author  on 
a  very  large  scale,  both  as  to  the  Precedents  them- 
selves, and  the  accompanying  introductions  and 
notes  on  points  of  law  relating  to  conveyancing. 
The  author  died  when  a  very  small  portion  of  his 
intended  work  was  put  together,  and  it  was  com- 
pleted by  Mr.  Jarman,  the  distinguished  editor  of 
Powell  on  Devises,  and  the  author  of  the  subsequent 
well-known  work  on  Wills  which  bears  his  name. 
This  first  edition  of  Bythewood's  Precedents  con- 
sisted of  eleven  octavo  volumes.  The  Precedents 
are  of  very  various  merit ;  but  as  a  body,  are  too 
heterogeneous  and  dissimilar  in  their  frame  and 
composition  to  be  habitually  used  by  a  scientific 
draftsman.  Their  number  and  variety,  however,  is 
so  considerable,  that,  in  cases  of  unusual  occurrence, 
the  draftsman  may  often  refer  to  them  with  advan- 
tage to  supply  an  outline  or  a  hint  for  his  draft; 
and  the  introductions  and  notes,  both  of  Mr.  Bythe- 
wood  and  Mr.  Jarman,  and  particularly  of  the  latter, 
are  of  the  greatest  value.  A  new  and  improved 
edition  on  a  still  larger  scale  was  for  some  years  in 
progress  under  the  able  editorship  of  Mr.  George 
Sweet,  but  is  incomplete. 

The  work  on  which  the  present  is  founded  was 
projected  and  commenced  by  Mr.  Thomas  Martin  in 
the  year  1836;  but  he  lived  to  prepare  for  the 
press  and  publish  only  the  second  volume  and  the 
first  part  of  the  first  volume,  and  the  work  was 
completed  by  Mr.  Davidson.  It  consisted,  in  the 
first  edition,   of  an  Introduction  and  a  collection  of 
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Common  Forms,  by  Mr.  Martin,  and  of  Precedents, 
by  Mr.  Davidson.  It  was  Mr.  Martin's  intention 
that  the  Precedents  should,  as  far  as  possible,  have 
been  in  outline,  with  references  to  the  Common 
Forms  ;  but  this  could  not  be  carried  out,  by  reason 
that  his  Common  Forms  did  not  harmonise  with  the 
Precedents.  A  separate  collection  of  Common  Forms, 
intended  as  a  supplement  to  the  Precedents,  was 
subsequently  published  by  Mr.  Davidson. 

In  the  present  work,  the  whole  of  Mr.  Martin's  The  present 
Introductions  and  Common  Forms  have  been  dis- 
pensed with ;  the  Introductions,  as  being  more  in 
the  nature  of  a  treatise  on  investigation  of  titles  than 
appropriate  to  a  work  intended  for  the  draftsman 
alone ;  and  the  Common  Forms,  as  not  being  in 
unison  with  the  Precedents  :  but  the  substance  of  the 
foregoing  pages  has  been  taken  from  his  learned  and 
elaborate  historical  preface  to  the  second  volume  of 
the  former  work.  Mr.  Davidson's  Collection  of 
Common  Forms  is  incorporated  (with  many  addi- 
tions)  in  the  present  work ;  but  the  intended  plan 
of  the  original  work,  of  referring  from  the  Precedents 
to  the  Common  Forms,  has  been  mostly  abandoned, 
because  it  has  been  considered  convenient  that  each 
volume  should,  as  far  as  possible,  be  complete  in 
itself.  The  collection  is  not  intended  to  present  such 
a  number  and  variety  of  Precedents  as  will  always 
furnish  the  draftsman  with  one  exactly  resembling 
each  instrument  he  may  have  to  prepare  :  for  such  a 
purpose  a  much  larger  space  than  four  or  five  octavo 
volumes  would  be  required,  and  indeed  that  object 
could  not  be  carried  out  within  any  practicable  limits. 

VOL.  I.  C 
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It  is  rather  intended  to  present  a  coUection  of  models 
of  drafts,  sufficiently  complete  to  enable  any  person, 
wHo  is  competently  acquainted  with  the  general  rules 
of  law  and  of  framing  legal  instruments,  not  only  to 
use  the  exact  models  in  the  cases  to  which  they  are 
appropriate,  but,  in  others,  to  construct  for  himself 
those  fresh  forms  which  fresh  combinations  of  events 
call  for.  The  work  is  meant  not  merely  to  be  referred 
to  when  a  precedent  is  wanted  for  business,  but  also 
to  be  studied  and  impressed  on  the  mind  for  the 
purposes  of  instruction.  The  Precedents,  with  few 
exceptions,  are  taken  from  the  drafts  of  a  very  small 
number  of  draftsmen,  all  acting  on  the  same  principles, 
and  habituated  to  the  use  of  the  same  language  and 
forms.  The  differences  of  form  and  language,  which, 
to  some  extent,  always  exist  in  drafts  prepared  by 
different  persons,  have,  as  far  as  possible,  been 
removed  in  the  course  of  preparing  the  Precedents 
for  the  press,  so  as  to  make  the  language  and  arrange- 
ment of  the  whole  collection  as  nearly  uniform  as  may 
be,  and  to  render  any  one  part  of  any  one  Precedent 
capable  of  being  easily  united  with  any  other  in  the 
construction  of  a  fresh  draft. 

The  notes  are  designed  to  be  chiefly  of  a  practical 
character ;  not  so  much  dealing  with  points  of  law,  as 
tending  to  elucidate  the  form  and  language  of  the 
Precedents,  and  explain  the  duties  of  the  draftsman. 
They  are  not  to  be  considered  elaborate  or  complete 
disquisitions  on  the  matters  to  which  they  refer, 
but  simply  as  suggestions  for  the  guidance  of  the 
draftsman,  and  references  to  the  cases  bearing  on  the 
draft  in  hand. 
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CHAPTER  11. 

PRINCIPLES    ON    WHICH    LEGAL   INSTRUMENTS    ARE 

FRAMED. 

It  is  deemed  expedient  to  give  some  account  of  Object  of  th« 

Introduction  to 

the  rules  by  which  the  draftsman  ought  to  be  guided  lead  to  the  right 
in  the  framing  of  legal  instruments,  because  a  right  oedenta. 
comprehension  of  these  rules  is  necessary  in  order  to 
use  the  Precedents  with  advantage.  The  observations 
assume,  that  the  reader  has  acquired,  from  the 
ordinary  sources,  a  competent  knowledge  of  law ;  as 
it  is  in  vain  for  any  one  to  hope  to  become  a  skilfu} 
draftsman  unless  he  is  tolerably  acquainted  with  the 
law,  so  far  as  it  is  connected  with  conveyancing. 
Without  a  fair  knowledge  of  the  law,  he  can  only 
copy,  and  is  exposed  to  the  danger  of  falling  into 
errors,  the  existence  of  which  he  cannot  perceive.  It 
seems,  indeed,  to  be  often  considered,  that  the  busi- 
ness of  the  draftsman  is  a  very  easy  one  ;  that  he  has 
little  more  to  do  than  to  find  an  appropriate  precedent, 
and  then,  by  changing  names  and  dates,  to  construct 
the  new  instrument  required  :  and  there  is  a  class  of 
draftsmen  who  draw  from  precedents,-  having  little 
acquaintance  with  the  commonest  practical  rules 
of  their  art,  and  not  an  idea  of  those  general 
principles  on  which  it  depends.  But,  though  men 
who  trust  thus  impUcitly  to  their  precedents  and 
remain  in  ignorance  of  the  rules  of  their  art,  may,  by 

0  2 
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The  ol^eet  of 
legal  instmments 
is  to  preeerre 
evidence  in  clear 
and  distinct 
language. 


Bnle  tbe  first — 
before  a  draft 
is  begun,  the 
whole  design 
should  be  con- 
ccired. 
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good  fortune,  avoid  doing  any  material  mischief,  so 
long  as  they  are  confined  to  every-day  matters ;  yet, 
when  new  combinations  of  circumstances  arise,  of 
which  precedents  aiSbrd  no  example,  they  are  either 
unable  to  proceed  without  assistance,  or  fall  into 
pernicious  mistakes.  Even  under  the  most  favourable 
circumstances  their  drafts  are  rude  and  undigested, 
disagreeable  to  peruse,  and  difficult  to  understand. 

The  principle  on  which  all  legal  instruments  are 
framed  is  simple  and  intelligible,  and  is  immediately 
suggested  by  the  consideration  of  the  object  with 
which  such  instruments  are  prepared.  This  object  is, 
that  they  may  bear  witness — may  preserve  testimony 
clearly  and  distinctly  respecting  the  matters  to  which 
they  relate ;  and,  therefore,  what  the  draftsman  has 
to  accomplish,  is  to  state  the  intentions  of  the  parties 
in  such  language  as  to  render  them  dear.  He  must 
follow  the  forms  which  the  law  prescribes:  but  he 
must  make  those  forms  subservient  to  his  purpose; 
not  be  led  away  from  his  purpose  by  the  consideration 
of  the  forms. 

The  first  rule  on  which  the  draftsman  must  act  is 
this — ^that,  before  his  draft  is  commenced,  the  whole 
design  of  it  should  be  conceived:  for,  if  he  pro- 
ceed without  any  settled  design,  his  draft  will  be 
confused  and  incoherent;  many  things  ^viU  be  done 
which  ought  .not  to  be  done,  and  many  left  undone 
which  ought  to  be  done.  He  will  be  puzzled  at  every 
step  of  his  progress  in  determining  what  ought  to  be 
inserted  and  what  to  be  omitted,  and  will  have  no  clue 
to  guide  him  in  his  decision,  because  he  does  not  know 
what  his  own  object  is.  Undoubtedly,  as  he  proceeds, 
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he  will  generally  have  to  alter,  more  or  less,  the 
details  of  his  plan ;  but  if  he  be  possessed  of  com- 
petent skill,  and  have  sufficiently  acquainted  himself 
before  he  begins  with  the  state  of  facts,  it  is  but 
seldom  that  he  will  be  compelled  to  change  his 
general  design:  and  it  may  be  observed,  that  a 
general  design,  on  which  a  considerable  part  of  a 
draft  has  been  drawn,  should  never  be  changed 
without  urgent  reason;  because,  that  part  of  the 
draft  which  has  been  previously  prepared,  will,  unless 
revised  with  anxious  care,  be  inconsistent  with  the 
remainder,  and  wiU,  in  spite  of  every  precaution, 
frequently  retain  discrepancies,  in  reference  and  other- 
wise, of  a  grave  nature.  Of  course,  however,  if  the 
original  design  be  found  seriously  wrong,  it  must 
be  altered,  and  the  mischiefs  which  have  been  pointed 
out  be  averted,  as  far  as  possible,  by  a  careful 
revision. 

The    second  rule    to   be    stated    is   immediately  Rule  the  aeoond 
connected  vnth,   and  is   a  leading  reason  for,   the  be  omitted  or 
observance  of  the  first.     It  is,  that  nothing  is  to  be  random. 
omitted  or  admitted  at  random  :    all  that  is  intro- 
duced should  have  an  object  for  its  introduction,  and 
should  be  conducive  to  the  general  design.  In  stating 
facts,  the  bearing  of  each  upon  the  object  should  be 
considered ;  and,  in  reciting  instruments,  such  parts 
only  of  them  as  are  essential  to  the  purpose  should 
be  selected.     Every  sentence  written  should  have  its 
intent  and  meaning  clearly  and  distinctly  expressed ; 
for  if,    from    trick    or    carelessness,   the  draftsman 
inserts  matter  not  significant  to  himself,  he  may  be 
sure  it  will  not  be  intelligible  to  others.  Carelessness, 
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fully  as  much  as  ignorance,  occasions  the  verbosity 
with  which  legal  instruments  are  justly  reproached. 
A  draftsman,  paying  Uttle  attention  to  the  precise 
meaning  he  desires  to  express,  seeks  to  conceal  his 
inattention  and  inaccuracy  under  a  cloud  of  words : 
while  nothing  affords  clearer  evidence  of  his  atten- 
tion and  knowledge,  than  the  absence  of  those 
numerous  synonymes  and  superfluities  which  too 
generally  disgrace  drafts. 

This  rule  is  so  obviously  useful,  that  one  might 
think  it  would  always  be  attended  to,  did  not  expe- 
rience prove  that  there  is  none  more  frequently 
neglected  and  violated.  It  is  of  common  occurrence 
to  find  powers,  provisoes,  and  trusts  recited,  and  set 
forth,  without  being  able  to  conjecture  the  motive ; 
and  to  find  forms  introduced  into  drafts  to  which 
they  have  no  application,  and  qualifying  clauses 
omitted,  either  from  mere  inattention,  or  because 
they  were  or  were  not  in  the  precedent  the  drafts- 
man had  before  him.  The  conveyancer,  however, 
who  intends  to  rise  to  eminence,  must  avoid  this 
slovenly  habit  as  he  would  an  error  in  law ;  he  must 
think  why  he  inserts  or  omits  any  particular  clause, 
and  be  able  to  give  a  reason  that  will  satisfy  himself 
and  others  for  every  step  he  takes. 
Neceasary  re-  There  is  ouc  branch  of  this  rule  of  such  extensive 

Biilta  ihoald 

never  be  stated,    application,  and  pointing  so  directly  against  a  pre- 

vaiUng  error,  that  it  deserves  distinct  notice;  it  is, 
that  necessary  results  should  never  be  recited  or 
stated ;  that  is  to  say,  that  consequences  inevitably 
flowing  from  facts  previously  mentioned,  should  not 
be  expressed.     Thus,  if  it  be  said  that,  A.  B.  died 
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leaving  C.  D.  his  heir-at-law,  it  is  absurd  to  add 
"him  surviving;"  because,  unless  C.  D.  survived 
A.  B.,  he  could  not  be  heir-at-law.  The  transgression 
of  this  rule,  in  the  case  of  legal  inferences,  has  been 
especially  frequent ;  as  in  the  practice  of  reciting  that 
"  A.  B.  died  leaving  C.  D.  his  heir-at-law,  and  that 
the  said  C.  D.  thereby  became  seised  of  or  entitled 
to  the  said  messuage,  &c.;"  and  in  reciting  with 
reference  to  a  mortgage,  that  "  the  said  sum  of 
£  was  not  paid  on  the   day  appointed  for  the 

payment  thereof,  whereby  the  estate  of  the  said 
\mortffaffee\  became  absolute  at  law  but  redeemable 
in  equity."  Now,  in  these  cases,  the  inferences  or 
results  stated  are  elementary  rules  of  law,  with 
which  every  one  is  acquainted,  and  the  expression 
of  them  gives  no  information  whatever.  The  draft 
is  quite  as  inteUigible  without  the  statements  as 
with  them,  and  for  that  reason  they  should  be 
omitted  (a). 

The  application  of  the  rule  has  thus  far  been 
confined  to  recitals;  but,  although  not  enforced  in 
practice  with  equal  strictness,  it  bears  as  cogently 
on  the  operative  part  of  the  draft.  The  source  of 
the  relaxation  in  the  latter  case  is  the  abundant 


(a)  The  plan  of  stating  legal 
inferences  from,  the  facts  re- 
cited, probably  owes  its  origin 
to  an  imitation  of  bills  in 
equity,  in  which  it  used  to  be 
considered  desirable  to  state 
them,  for  the  sake  of  founding 
on  the  statement  an  interroga- 


tory to  the  defendant  which 
must  compel  him  to  admit  or  to 
deny  the  inference.  No  such 
use  can  be  derived  in  convey- 
ancing from  the  practice,  but 
it  is  notwithstanding  pretty 
generally  retained. 
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caution  exercised  by  conveyancers,  which  leads  them 
to  endeavour  by  fulness  of  explanation  to  exclude 
the  necessity  of  judicial  interpretations  of  their 
drafts.  The  motive  is  good,  and  the  precaution 
often  reasonable;  but  still,  even  in  the  operative 
parts  of  a  draft,  if  the  inference,  whether  legal 
or  otherwise,  be  certain,  the  draft  ought  not  to  be 
encumbered  by  its  statement. 

In  the  application  of  forms,  attention  should  be 
given  to  see  that  the  inferences  formerly  stated  have 
not  since  been  rendered  superfluous  by  judicial 
decision.  Thus,  on  the  old  principle  that  estoppel 
could  not  be  by  recital,  it  was  usual  to  add,  after 
reciting  a  fact  which  was  particularly  intended  to 
bind  a  party  by  way  of  estoppel,  "  as  he  [tAe  party] 
doth  hereby  admit  and  acknowledge ; "  but  this  addi- 
tion  is  now  rendered  unnecessary,  by  the  cases  {d) 
which  have  decided  that  estoppel  may  be  by  recital. 
Thertatement         It  is  another  branch  of  the  second  general  rule, 

of  n^ativei 

skoQid  be  that  the  statement  of  negatives  should  generally  be 

avoided ;  thus,  in  creating  a  tenancy  in  common,  it 
is  proper  to  make  the  habendum  to  the  grantees 
''as  tenants  in  common,"  but  it  is  superfluous  to 
add,  as  is  frequently  done,  ''  and  not  as  joint 
tenants/'  Thus,  too,  after  stating  a  mortgage,  it  is 
needless  to  recite  that  the  loan  was  not  repaid  on 
the  day  appointed;  it  will  be  assumed  that  it  was 
not  repaid  unless  the  positive  fact  of  repayment  be 
stated.  Again,  when  two  or  more  co-trustees  have 
been  mentioned,  and  the  death  of  one  of  them  is 

(6)  Laimon  v.    Tremeere,    1    A.   &   E.    792 ;    Bowman    v. 
Tayl<yry  2  A.  &  E.  278,  infra,  p.  57. 
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recited,  it  is  improper  to  add  ^'  leaving  tlie  said  [oo- 
trustees]  him  surviving/'  because  it  is  assumed  that 
persons  continue  to  live  till  their  death  is  mentioned. 
This  rule  is  violated  perhaps  more  frequently  than  any 
other ;  for  a  recital  is  perpetually  found  in  deeds  not 
only  that  A.  B.  died  at  such  a  time  "  leaving  C.  D. 
him  surviving,"  followed  by  a  recital  of  the  sub- 
sequent death  of  C.  D. ;  but,  even  a  recital  that  A.  B. 
died  "  leaving  the  said  C.  D.  him  surviving,"  when 
C.  D.  is  a  party  to  the  deed  containing  the  recital. 
It  is  an  obvious  breach  of  this  rule  to  recite  that  a 
testator  died  without  altering  or  revoking  his  will; 
but  the  use  of  such  a  recital,  though  it  cannot  be 
defended  on  principle,  is  so  common  as  to  be  almost 
universal.  There  can  be  no  doubt  but  that  the  recital 
may  be  not  only  safely  but  properly  omitted.  There 
is,  however,  some  excuse  for  reciting  a  negative  in 
one  class  of  cases,  namely,  where  subsequent  events 
depend  on  a  particular  event  not  having  happened, 
and  nothing  has  been  mentioned  in  the  draft  from 
which  it  can  be  inferred  whether  the  event  has 
or  has  not  occurred.  Thus,  in  dealing  with  an  estate 
which  is  limited  in  default  of  appointment  imder 
a  power,  or  in  default  of  issue,  it  is  usual  to  recite 
that  the  power  has  not  been  exercised,  or  that  there 
has  been  no  issue.  But  the  deviation  from  the  rule, 
in  the  first  instance,  is  of  doubtful  propriety,  and 
is  not  followed  in  many  similar  instances:  e.ff.,  in 
dealing  with  an  estate  which  has  been  in  settlement 
it  is  usual  to  recite,  not  that  such  and  such  of  the 
powers  have  not,  but  that  such  and  such  of  them 
have  been  exercised. 
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The  third  rule  for  the  draftsman's  guidance  is  that 
the  order  of  his  draft  should  be  strictly  logical,  (that 
is  to  say),  that  the  recitals  should  be,  as  far  as  possible, 
connected  with  each  other  in  logical  order,  and  that 
the  consequences  eflTected  by  the  operative  parts 
should  foUow  in  natural  course  upon  the  recitals  and 
upon  each  other.  This  rule  follows  directly  from  the 
general  principle  that  legal  instruments  should  be 
distinct  and  clear  in  their  testimony,  since  no  illogical 
composition  can  be  readily  understood ;  and  habits  of 
order  and  methodical  arrangement  can  alone  secure 
precision  of  eflfect. 

The  fourth  general  rule, — ^that  the  ordinary  and 
accustomed  forms  of  instruments  and  technical  lan- 
guage should  be  employed, — ^is  universally  admitted, 
and  will  require  but  little  explanation.  "  It  is  not," 
says  Blackstone  (c),  "  absolutely  necessary,  in  law,  to 
have  all  the  formal  parts  that  are  usually  drawn  out 
in  deeds,  so  as  there  be  sufficient  words  to  declare 
clearly  and  legally,  the  party's  meaning.  But  as  these 
formal  and  orderly  parts  are  calculated  to  convey  that 
meaning  in  the  clearest,  distinctest,  and  most  effectual 
manner,  and  have  been  well  considered  and  settled 
by  the  wisdom  of  successive  ages,  it  is  prudent  not 
to  depart  from  them  without  good  reason  or  urgent 
necessity." 

A  perfect  familiarity  with  the  meaning  of  the 
technical  language  of  the  law,  and  a  thorough  facility 
of  handling  as  well  the  technical  as  the  more  ordinary 
but  peculiar  language  employed  by  conveyancers,  are 


(c)  2  Com.  298. 
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obviously  essential  to  the  observance  of  this  rule. 
Nor  is  their  acquisition  difficult.  They  are  attainable 
by  practice  and  the  exercise  of  memory,  by  perusing, 
and  far  better  still  by  copying,  well  drawn  instru- 
ments, and  by  studying  under  able  masters. 

The  importance  of  using  technical  language  Ride  tiie  fifth— 
and  legal  phraseology  is  universally  admitted ;  no  gnage  should  be 
one  can  be  termed  a  draftsman,  who  is  not  per-  S^."  ^ 
fectly  versed  in  it.  But  there  is  another  rule 
respecting  the  language  of  drafts,  which  is  of  hardly 
less  consequence,  though  it  seems  to  be  very  httle 
imderstood.  .  It  follows  directly  from  the  leading 
principle  previously  stated ;  for,  as  the  object  of  legal 
instruments  is  to  preserve  testimony  clearly  an4  dis- 
tinctly, it  is  of  the  highest  importance  that  legal 
language  should  be,  to  the  utmost  possible  extent, 
precise  and  accurate :  that  is^  that  every  phrase  should 
have  a  clear  meaning,  and  that  the  connection  of  all, 
together,  should  be  such  as  to  give  rise  to  no  ambi- 
guity. Any  person  who  has  ever  thought  on  the 
matter,  whether  a  lawyer  or  not,  will  at  once udmit 
the  propriety  of  the  rule,  and  will  allege,  that  it  is 
a  mere  truism :  but  no  one  in  the  habit  of  perusing 
drafts  attentively  in  the  ordinary  course  of  business, 
can  fail  to  observe,  notwithstanding,  that  many  per- 
sons prepare  drafts  without  understanding  the  means 
of  attaining  those  qualities,  and  without  appreciating 
them  in  the  drafts  of  others.  Most  men  aim  at 
accuracy.  There  is  an  abimdance  of  affected  accuracy 
in  the  addition  of  descriptions  to  distinguish  persons 
and  things  needing  no  distinction,  and  in  the  ex- 
pression of  immaterial  matters ;   but  real  accuracy 
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and  precision  are  attained  by  the  omission  of  super- 
fluous  phrases  and  tautology,  by  correct  references 
and  a  strict  adherence  to  the  rules  of  grammar,  quite 
as  much  as  by  the  use  of  apt  words.  For  example, 
in  some  deed  of  conveyance  of  an  undivided  money,  a 
previously  recited  instrument  may  be  found  always 
referred  to  as  :  "  the  said  hereinbefore  in  part  recited 

indenture  of  release,  of  the  day  of ;'* 

when,  there  having  been  no  other  instrument  of  the 
same  date  mentioned,  the  proper  and  sufficient  refer- 
ence would  be,  ''  the  hereinbefore  recited  indenture  of 
the  ■  day  of  ■ ; "  but  in  the  habendum  the 
property  conveyed  is  referred  to  as  "  the  said  undi- 
vided moiety  of  the  said  hereditaments  hereinbefore 
granted  :  "  instead  of,  as  ''  the  said  undivided  moiety 
hereinbefore  granted  of  the  said  hereditaments  herein- 
before described.'*  Again,  in  the  recital  of  the  parties 
to  a  deed,  may  constantly  be  found  the  addition  to 
each  of  the  names  of  "  therein  particularly  described,'' 
— ^which  conveys  no  additional  information  whatever, 
since  every  one  knows  that  a  party  to  a  deed  is 
described  in  it, — followed  by  a  declaration  that  the 
trustees  shall  stand  possessed  of  ^'  the  share  in  the 
trust-monies  of  the  said  A.  B.,"  instead  of  "  the  share 
of  the  said  A.  B.  in  the  said  trust-monies."  Such  a 
want  of  accuracy  occasionally  leads  to  the  necessity 
of  a  judicial  interpretation,  to  put  an  authoritative 
meaning  on  words  which  have  no  intrinsic  meaning. 
Thus,  in  Lucas  v.  Bond  {d),  A.  B.,  by  a  deed  contain- 
ing recitals  which  showed  that  he  was  entitled  to  a 

(c2)  2  Keen,  136. 
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reversionary  interest  in  a  moiety  of  2000/.,  part  of 
20,000/.,  invested  in  3/.  per  cent.  Consols,  assigned 
to  C.  D.  "all  that  the  said  sum  of  1000/.  sterling, 
being  one  moiety  of  the  said  legacy  or  sum  of 
2000/."  A  proportionate  share  of  the  Consols  did 
not,  on  a  sale,  produce  exactly  1000/. :  there  was  a 
surplus ;  and  the  suit  was  instituted  for  the  purpose 
of  determining  whether  the  assignor  or  the  assignee 
was  entitled  to  that  surplus. 
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FORMAL    PARTS    OF   ASSURANCES. 


FornuJpartfl 
of  deeds. 
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PremiBee  of 

deeds. 


Sect.  1. — Formal  Parts  of  Deeds. 

The  most  usual  and  formal  Assurances  are  deeds ; 
hence  the  contents  of  the  present  section  relate  prin- 
cipally to  the  formal  parts  of  deeds.  Wills,  agree- 
ments, and  other  instruments,  are  framed  according 
to  established  forms;  but  those  forms  are  for  the 
most  part  more  simple  and  variable  than  the  forms 
of  deeds. 

The  writing  of  a  legal  instrument  is  without  punc- 
tuation ;  such  stops  and  marks  of  parenthesis  must 
be  supplied  by  the  reader  as  will  give  effect  to 
the  whole  (a).  Marks  of  parenthesis  are,  indeed, 
usually  inserted,  but  it  seems  that  they  are  to  be 
regarded,  in  the  construction  of  the  deed,  only  when 
they  are  consonant  with  the  sense,  and  required  by 
the  context  (3).  The  Precedents  in  this  and  other 
collections  are  pointed  by  the  printers,  according  to 
the  usual  practice ;  but  no  attention  is  to  be  paid  to 
the  punctuation. 

The  premises  of  a  deed  are  all  the  parts  preceding 
the  habendum,  viz.  the  Introduction  and  (in  inden- 
tures) the  Date — the  Parties,  or  (in  deeds  poll)  the 


{a)  4  T.  R.  65,  66. 


(6)  3  Atk.  9,  10 ;   1  Mer.  651. 
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Names  of  the  Grantors,  Releasors,  &c. — ^the  Recitals 
— the  Consideration — and,  the  Grant,  Release,  or 
other  Operative  part.  Then  follow  the  Habendum 
— the  Declaration  of  uses  or  trusts — ^the  Provisoes, 
and  other  explanatory  clauses — the  Covenants  for 
title,  and  other  covenants — and  the  Testatum,  com- 
mencing with  the  words  "  In  witness,"  which  con- 
nects the  contents  with  the  signatures  and  seals,  and 
in  deeds  poll  contains  the  date.  In  appointments, 
deeds  of  covenant,  and  other  deeds  which  contain  no 
habendum,  the  premises  must  be  understood  to  be 
those  parts  of  the  deed  preceding  and  including  the 
operative  part  (c). 

It  is  unnecessary,  in  this  place,  to  give  examples  Commenoe- 
of  the  forms  of  Assurances,  as  the  Precedents  in  the  ^  ^ 
subsequent  volumes  afford  them;  but  it  may  be 
proper  to  observe,  that  when  a  deed  poll  is  to  cour 
tain  recitals,  the  proper  form  of  commencement  is 
with  the  words  "  To  all  to  whom  these  presents  shall 
come,  A.  B.,  of  &c.,  sendeth  greeting ;"  the  operative 
part  afterwards  beginning  "  Now  these  presents  wit- 
ness that  \'  but  when  a  deed  poll  contains  no  recitals. 


(c)  See  2  Bl.  Com.  298 ; 
Burton,  §  513 — 516  ;  Touch. 
Chap.  5  ;  Hide  v.  Whistler, 
Poph.  146;  11  Co.  Rep.  51. 
The  word  "  premiseB,"  it  may 
be  observed,  properly  applies 
to  what  has  been  previously 
described  or  mentioned;  and 
is  used  only  in  that  sense  in 
well  drawn  instruments.  Thus, 
in  speaking  of   the  property 


dealt  with  (which  is  the  com- 
monest use  of  the  word),  "pre- 
mises" is  not  employed  till 
after  the  property  has  been 
described  (whether  in  the  re- 
cital or  the  operative  part), 
and  is  then  used  as  including 
the  property  with  all  the  ease- 
ments and  appurtenances  pre- 
viously set  forth. 
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it  begins  with  the  words  **  Know  all  men  by  these 
presents,  that  I,  A.  B.,  of,"  &c. 
Deeds  poll,  Deeds  poll  are  but  little  used  in  modern  convey- 

when  emplojsd*  ,  _  *  • 

ancing,  as  the  form  of  an  indenture  is,  in  most  cases, 
more  convenient :  but  for  releases  by  way  of  extin- 
guishment of  claim,  for  many  declarations  of  trust,  and 
for  some  other  assurances  of  a  simple  nature,  in 
which  all  that  is  to  be  done  is  by  one  party  (whether 
consisting  of  one  or  more  persons),  the  deed  poll 
is  the  most  convenient  form.  It  is  not  usual  to 
employ  a  deed  poll  when  covenants  are  to  be  entered 
into ;  though  there  is  no  question  but  that  a  covenant 
entered  into  by  a  deed  poll,  with  a  covenantee  named 
in  the  deed,  is  valid  (rf). 

{d)  Greene  v.  Homey  Salk.      C.  355.     And  see   below,  tit, 
197  ;    Salter  v.  Kidgly,  Garth.      "Covenants." 
•76  ;  Berkeley  v.  Hardy,  5  R  & 
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Sect,  2,— Of  Dates. 

In  ancient  times  the  dates  of  deeds  were  often  Date  of  deeds, 
omitted,  because  the  limitation  of  prescription  or  time 
of  legal  memory  was  often  changed,  and  a  deed  bear- 
ing date  before  that  time  was  not  pleadable.  The 
dates  were  first  commonlv  added  in  the  reigns  of 
Edward  II.  and  Edward  III.,  and  have  been  always 
inserted  since  that  time  (a).  It  is  not,  however,  essen- 
tial that  a  deed  should  be  dated ;  for  if  it  has  no  date, 
or  an  impossible  date,  or  if  the  date  be  proved  to  be 
difierent  from  the  time  of  delivery,  the  deed  will  take 
efiect  from  the  time  of  delivery  (3),  unless  it  can  be 
shown  that  it  was  meant  to  take  effect  from  a  dif- 
ferent period,  to  prove  which  parol  evidence  is  admis- 
sible {c).  Yet,  where  there  is  an  express  date,  though 
false,  and  reference  is  made  in  any  part  of  the  deed 
to  the  date  for  the  computation  of  any  period  of  time, 
this  will  be  referred  to  the  express  date,  arid  not  to 
the  time  of  delivery  (rf).  As  a  general  rule,  resulting 
from  the  last,  deeds  take  precedence  of  effect  accord- 
ing to  their  times  of  delivery,  except  in  counties 
where  registers  are  established,  and  there  they  take 


(a)  Co.  Litt.  6  a. 
(6)  Touch.    72 ;    GoddanTs 
Case,  2  Rep.  4  b  ;  Stont  v.  Bale, 

3  Lev.  348 ;  Hall  v.  Cazenove, 

4  East,  477,  3  Bac.  Abr.  164  ; 
Cooper  V.  Robinson,  10  M.  &  W. 
694.  It  is  well  settled,  that  a 
deed  has  no  operation  but  from 
the  time  of  its  execution.  See 
the  last  case,  and  cases  there 

VOL.  I. 


cited,  and  Gee  v.  Gumey,  Coll. 
486 ;  Jaynes  v.  Hughes,  10 
Exch.  430.  As  to  the  effect  of 
an  erroneous  reference  to  a 
date,  see  Honywood  v.  Hony- 
wood,  2  Y.  &  C.  C.  C.  471. 

(c)  Davies  v.  Jones,  1 7C.  B.  625. 

(d)  Burton,  §  526  ;  Doe  d. 
Cox  V.  Day,  10  East,  427; 
Styles  V.  WardU,  4  B.  &  C.  908. 
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precedence  according  to  their  times  of  registration.  If, 
indeed,  a  deed  be  delivered  only  as  an  escrow,  i.  e, 
only  to  take  eflfect  when  some  condition  is  performed, 
the  delivery  is  not  complete,  and  the  deed  is  conse- 
quently of  no  force  till  the  condition  is  performed ; 
but  when  the  condition  has  been  performed,  the  deed 
becomes  good,  and  takes  effect  from  its  first  deli- 
very {e).  If  a  deed  have  been  actually  delivered,  its 
retention  by  the  grantor  does  not  affect  its  validity  (/). 

When  two  deeds  bear  the  same  date,  and  manifestly 
contain  but  one  agreement,  that  deed  shall  be  pre- 
sumed to  have  been  first  executed  which  will  best 
support  the  clear  intention  of  the  parties  (y). 

In  indentures,  the  date  is  always  placed  at  the 
beginning,  in  this  form :—     ' 

"This   indenture,  made  the   day  of , 

18 — ."  And  the  "  In  witness  "  clause,  at  the  end  of 
the  deed,  contains  a  reference  to  it  in  the  words  "  the 
day  and  year  first  above  written."  In  deeds  poll  the 
date  is  placed  at  the  end,  in  the  "  In  witness  "  clause ; 
and  in  wills  the  date  is  likewise  placed  at  the  end. 
In  agreements,  the  date  is  generally  placed  at  the 
b^inning,  as  in  an  indenture,  but  occasionally  at 
the  end. 

(e)  4:  Cnu  Dig.   by  White,  Hare,  532  ;  Murray  v.  Earl  of 

29,  30.  ^foe  to  Spicerx.Burgeis,  Stair,  2  B.  &  C.  82. 

1  C,  M.  k  R.  129 ;  Extm  v.  (/)  Doe  y.Knight,6K  &  C. 

Scotty  6  Sim.  31 ;   Chrugeon  v.  671  j  Dillon  v.  Goppin,  4  My. 

Gerrard,  4  Y.  &  C.  119  ;  ya9h  &Ct,  660  ;  Fletchery.  Fletcher, 

V.  Flyn,  IJ.  &  L.  162.     As  to  4  Hare,  67. 

what  is  a  delivery  bs  an  escrow,  (ff)  Taylor  v.  Horde,  1  Burr, 

see  Bimk^  v.  BurdeUn,  11  M.  106  j  Yelv.  138. 
&W.  128;  EaUy,  Paltner,  3 
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Sect.  3. — Of  Parties. 

All  persons  from  whom  anything  is  to  pass  by  an  Parties  to  a 
instrument,  or  who  are  to  enter  into  any  engagement  should  be ; 
contained  in  it,  must  execute  the  instrument  in  the 
manner  prescribed  by  law  (a).  And  according  to 
the  ordinary  forms  of  English  instruments,  they  must 
be  named  in  the  commencement,  which,  in  the  case 
of  an  indenture,  is  called  making  them  parties  to  it ; 
and  the  same  expression  is  often,  though  not  very 
correctly,  applied  to  the  persons  named  as  the  grantors 
or  releasors  in  a  deed  poll  (6).  All  persons,  too,  who 
are  intended  to  take  an  immediate  estate  or  benefit  by 
an  indenture,  should  be  named  as  parties  (c).  The  rule 
of  law  did  not,  even  before  the  Act  referred  to  below, 
extend  to  remainders  (^,  nor,  it  has  been  said,  to 


(a)  If  one  party  execute  an 
instrument  which  another  party 
refusesto  execute, the  executing 
party  is  not  in  all  cases  bound 
in  equity.  See  Woodcock  v. 
Mincht<m,  1  Coll.  273  ;  Martin 
V.  MUchell,  2  J.  &  W.  428  ; 
Williams  v.  Williams,  17  Beav. 
216 ;  Uvans  v.  Bremridge,  25 
L.  J.  Ch.  334. 

(b)  The  modem  Parliamen- 
tary forms  of  conveyance  to 
public  companies,  and  for  other 
purposes,  are  generally  without 
parties,  and  in  the  shape  of 
very  ill  expressed  deeds  poll. 


The  parties,  in  a  scientific  view 
of  the  form  of  a  deed,  are  un- 
necessary; but  the  attempts 
to  substitute  more  convenient 
forms  for  those  now  in  use  have 
not  yet  been  successful. 

(c)  Co.  Litt.  231  a;  and 
this  which  was  formerly  essen- 
tial as  a  rule  of  law,  still  holds 
good  as  a  rule  of  practice ; 
though,  by  the  8  <fc  9  Vict.  c. 
106,  B.  5,  an  immediate  interest 
may  now  be  taken  by  a  person 
not  named  as  a  party  to  the 
indenture. 

{d)  Co.  Litt  231  a,  259  6. 

t>  2 
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uses  (e).  And  a  power  of  attorney  might  at  any 
time  have  been  given  by  indenture  to  a  person  not 
named  as  a  party  (/).  A  person  not  named  as  a 
party  to  an  indenture  could  not,  at  common  law,  have 
sued  upon  a  covenant  in  the  indenture ;  but  a  person 
not  named  as  a  party  might  (if  he  had  executed  the 
indenture)  have  entered  into  a  covenant  with  one 
who  was  named  as  a  party  (g).  And,  by  the  statute 
8  &  9  Vict.  c.  106,  s.-  5,  it  is  enacted,  that  the  benefit 
of  a  covenant  respecting  hereditaments  may  be  taken 
by  a  person  not  named  as  a  party,  leaving  the  rule  of 
common  law  in  force  as  regards  covenants  not  respect- 
ing hereditaments. 
— amngemeni  The  modc  of  classifying  and  distributing  the  per- 
sons who  are  made  parties  to  an  indenture  or  other 
instrument  made  between  parties,  cannot  well  be 
defined  in  words,  but  is  easily  learned  from  practice. 
It  depends  chiefly  on  the  nature  of  the  instrument. 
Thus,  in  a  conveyance  by  joint  tenants,  they  are  all  of 
one  part,  but  in  a  deed  of  partition  of  several  parts. 
A  husband  and  wife  are  always  of  one  part,  except  in 
a  deed  of  separation,  where  they  are  of  separate  parts. 
A  wife  is  never  made  a  party  without  her  husband, 
except  in  deeds  which  relate  to  property  settled  to 
her  separate  use,  as  to  which  she  is  treated  as  a  feme 
sole.     The  only  general  rule  that  can  be  laid  down 

(e)  2  Prest  Conv.  394.     It  on  Uses,  5. 
is  observed,  however,  that  the         {g)  Salter  v.  Kidgly,  Carth« 

case  there  cited  is  not  di^'ectlj  76  ;  Berkeley  v.  Hardy ,  5  B.  & 

in  point :  Burton,  442  n.  C.  355  ;  S.  C,  8  D.  &  R.  702, 

(/)  Co.    Litt   52   6;    Cro.  See  also  3  M.  &  Sel.  322,  and 

EliE.  905  ;  Noy,  49  ;  2  Sand,  infra,  tit.  «  Covenant.'* 
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with  respect  to  the  distribution  of  parties  is,  that 
every  person  having  a  separate  estate  or  interest 
should  be  of  a  separate  part,  and  that  all  persons 
having  a  joint  estate  or  interest  should  be  of  the  same 
part ;  and,  as  before  observed,  the  estates  and  interests 
of  persons  may  be  separate  in  one  light  and  joint  in 
another,  so  that  the  nature  of  the  instrument  will 
regulate  the  distribution  of  the  parties. 

In  all  instruments  in  which  anything  passes,  or  in  Order  of  the 

paitiet  to  iii- 

which  it  is  agreed  that  anything  shall  pass  from  any  atrumenttof 
of  the  parties,  the  names  of  the  parties  from  whom 
the  thing  passes  or  is  to  pass  are  placed  first  in  the 
arrangement  of  the  parties.  Thus,  in  all  purchase 
deeds,  mortgages,  leases,  and  settlements,  the  names 
of  the  grantors,  mortgagors,  lessors,  and  settlors  are 
placed  first ;  and  the  arrangement  is  the  same  in  all 
agreements  for  purchases,  mortgages,  leases,  and  set- 
tlements. Those  persons  in  whom  the  legal  estate 
is  vested  are  generally  made  parties  of  the  first  part 
in  all  deeds  of  actual  conveyance,  because  they  are 
the  first  to  convey.  Next  to  the  persons  having  the 
legal  estate  generally  follow  those  having  partial  or 
temporary  interests,  such  as  second  mortgagees,  an- 
nuitants, tenants  for  life,  and  incumbrancers  of  every 
description ;  and  the  persons  having  the  whole  ulti- 
mate interest,  subject  to  the  preceding  partial  estates 
and  incumbrances,  are  placed  last  in  the  order  of  the 
conveying  parties.  In  common  agreements,  the  parties 
are  seldom  numerous,  because  the  persons  having  the 
principal  estates  usually  contract  alone  with  the  pur- 
chaser or  other  opposite  ,party,  and  the  concurrence 
of  incumbrancers,  trustees,  and  other  necessary  parties 
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is  assumed;  but  so  far  as   circumstances  admit  or 
require,  it  is  proper  to  arrange  the  parties  to  agree- 
ments in  the  order  in  which  they  would  be  placed  in 
the  principal  instrument. 
Order  of  the  jn  instruments  in  which  all  parties  or  none  bear 

parties  to  other  ^ 

instmmente.  the  character  of  conveying  parties,  the  order  of  arrange- 
ment is  less  formally  prescribed  by  custom,  and  is 
often  a  matter  of  indifference. 

Thus,  in  exchanges  and  partitions,  and  in  agreements 
for  such  purposes,  it  is  obviously  of  no  consequence 
in  what  order  the  parties  are  placed,  the  only  thing 
needful  is  to  observe  that  the  subsequent  arrangement 
of  the  different  parts  of  the  instrument  should  corres- 
pond with  that  of  the  parties ;  as,  in  an  exchange, 
that  the  person  who  is  party  of  the  first  part  should 
be  the  first  to  give  in  exchange. 

Again,  in  instruments  which  are  simply  agreements 
that  particular  things  shall  be  done — as  that  disputes 
shall  be  referred  to  arbitration  or  terminated  in  a 
manner  stated — no  particular  order  of  parties  is 
required.  But  care  should  be  taken  that  the  order, 
once  established,  be  observed  throughout  the  instru- 
ment; because,  otherwise,  not  only  will  the  draft 
lose  generally  in  symmetry  and  perspicuity,  but  the 
references,  especially  those  made  to  the  parties  "  re- 
spectively," or  to  the  "respective"  parties,  are  apt 
to  become  inaccurate  and  'confused.  In  such  instru- 
ments as  those  last  mentioned,  the  order  of  parties 
may  be  conveniently  made  according  to  the  order  in 
which  they  are  mentioned  in  the  recitals,  or,  more 
generally,  according  to  the  order  in  which  they  are 
required  to  stand  in  the  witnessing  parts ;  for,  if  a 
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particular  order  of  parties  be  required  in  the  witnessing 
parts,  that  is  the  order  for  the  parties  in  the  com- 
mencement of  the  instrument ;  and  in  carrying  this 
rule  into  practice,  the  draftsman  will  often  find  it 
convenient  to  defer  the  arrangement  of  the  parties 
at  the  commencement  of  the  deed  until  he  has  in 
other  respects  completed  the  draft. 

The  parties  must  be  described  by  their  proper  Description  of 
Christian  and  surnames,  with  the  addition  of  their 
places  of  residence,  professions  or  ranks.  It  is  not 
usual,  however,  to  give  the  place  of  residence  of  a 
peer,  as  the  title  is  a  sufficient  distinction.  The  place 
of  residence  of  an  unmarried  woman,  and  of  a  man 
residing  with  a  father  or  mother  who  is  a  party  to 
the  deed,  is  sometimes  omitted,  and  the  relationship 
mentioned  instead.  A  nobleman's  son  or  daughter 
is  generally  described  by  the  Christian  name  and  sur- 
name, with  the  addition  of  '^  commonly  called,"  &c., 
giving  the  title  of  courtesy ;  and  afterwards  the  title 
of  courtesy  is  used  alone  throughout  the  deed.  There 
can  be  no  question,  however,  that  the  description  in 
the  parties  by  the  title  of  courtesy  alone,  is  suffi- 
cient (A) ;  and,  of  course,  the  omission  of  that  title 
is  immaterial.  A  corporation  should  be  described  by 
the  name  by  which  it  was  incorporated. 

Strict  acciffacy,  however,  in  the  names  or  descrip strict  sasnmcy 

not  esssntutl  is. 

tion  of  the  parties,  though  always  to  be  aimed  at,  is 
not  essential,  if  there  be  sufficient  to  identify  them  (e). 
Thus,  if  a  person  be  known  by  a  different  Christian 
name  from,  or  by  one  or  more  only  of  the  names  by 

{h)  Garth.  440.  236.     Janes  v.  Whithread,  11 

(t)  Co.Litt.3a;  Touch.  233,     C.  B.  406. 
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which  he  was  baptised,  the  description  by  the  name 
of  reputation  is  sufficient  {k).  And  even  in  the  case 
of  a  corporation  (which,  it  has  been  argued,  has 
nothing  but  its  name,  and  therefore,  if  it  does 
not  convey  by  that  name,  does  not  convey  at  all), 
it  is  sufficient  to  use  such  a  description  as  to  identify 
the  corporation  (/).  A  wife  is  a  good  name  of  pur- 
chase without  a  Christian  name;  and,  as  in  other 
cases,  the  addition  of  a  wrong  Christian  name  is 
immaterial  (vi).  It  is  convenient,  however,  to  add 
the  surname  of  the  wife  in  the  parties,  because,  when 
mentioning  her  in  the  subsequent  parts  of  the  deed, 
distinct  from  her  husband,  it  is  shorter  to  use  the 
surname  than  to  describe  her  each  time  as  the  wife 
of  her  husband.  A  name  by  reputation  is  sufficient, 
as  in  the  case  of  a  bastard  {n).  If  a  man  be  baptised 
by  one  name  and  confirmed  by  the  bishop  by 
another,  the  name  of  confirmation  is  the  name  to  be 
used  (o). 

{k)  Bracton,   188   6  ;    Com.  ley,  6  Taunt.  467  ;  Fanshawe'i 

Dig.  Fait,   E.    3 ;    Bac.    Abr.  case,  Moo.  2S5. 

378 ;  8  Taunt.  646 ;  7  Bing.  (m)  Co.  Litt.  3  a. 

455  ;  Gould  Y,  Barnes,  3  Taunt  (n)  Co.    Litt   3  6  ;    2    Ro. 

504  ;  WUlfatru  v.  Bryant,  5  M.  Abr.   135,  A.  ;    3    M.   &  SeL 

&  W.  447.  254. 

(1)  Croydon  Hospital  v.  Ifar-  (o)  Co.  Litt.  3  a. 
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Sect.  4. — Of  Recitcds, 
Recitals  are  the  narrative  of  the  facts  and  instru-  Recitah-ge- 

.  .  i»  .        "t^^f^  object  Mid 

ments,  showing  the  title  and  the  relation  of  the  parties  <iivi:iiun  of 

,  ,  •        A         1  ^°^  narrative 

to  the  subject-matter,  and  the  motive  for  the  operative  and  introdnc- 
parts  of  the  instrument.     They  are  generally  divided 
into  narrative  recitals,  which  set  forth  the  facts  and 
instruments ;  and  introductory  recitals,  which  explain 
the  motive  for  the  operative  parts. 

The  first  consideration  in  every  case,  with  respect  ^^^^^  ^i^en 

•^  ^  unneceasary ; 

to  recitals,  is,  whether  any  are  necessary.  They  are 
not  to  be  used  if  the  title  and  the  relation  of  the 
parties  to  the  subject-matter  are  so  simple  as  to  need 
no  explanation.  If,  for  example,  the  property  to  be 
dealt  with  be  vested  in  the  persons  about  to  deal 
with  it  for  an  absolute  estate  in  fee  simple,  or 
for  any  estate  of  the  same  nature,  no  recitals  are  in 
general  required.  And  when  the  parties  about  to 
deal  with  the  property  have  any  other  simple  absolute 
estate,  or  have  a  simple  absolute  power  over  the  pro- 
perty or  estate,  recitals,  generally  speaking,  may  be 
dispensed  with.  Thus,  if  an  estate  stands  Umited  to 
the  usual  power  and  uses  to  bar  dower,  the  power 
may  be  referred  to  more  conveniently  in  the  operative 
part,  by  stating  there  the  date  and  parties  to  the  deed 
creating  the  power,  than  by  reciting  the  deed  and 
referring  from  the  operative  part  to  the  recital.  So, 
if  an  estate  stand  limited  to  A.  in  fee  in  trust  for 
B.  in  fee,  there  is  no  occasion  for  recitals  to  show  how 
the  estate  became  so  limited.  And  if  the  estate  to  be 
dealt  with  be   a  life  estate,    it  is  not  necessary  to 
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show  how  the  life  estate  was  created.  And  in 
assigning  property  held  by  lease,  it  will  suffice,  in 
some  cases,  not  to  recite  the  lease  (a),  but  to  refer  to 
it  in  the  operative  part  of  the  deed.  And,  if  a  policy 
of  assurance  or  a  bond  be  the  subject-matter  of  the 
instrument,  it  is  more  proper  to  avoid  recitals,  and 
describe  the  bond  or  policy  in  the  operative  part  of 
the  instrument. 
— wben  con-  But,  ou  the  Other  hand,  if  the  property  belong  to 

several  persons  for  several  particular  estates,  or  be 
subject  to  several  mortgages  or  other  incumbrances, 
it  is  convenient  and  usual,  and  in  some  cases  almost 
necessary,  to  explain,  by  narrative  recitals,  what 
the  interest  of  the  several  parties  are,  and,  by  an 
introductory  recital,  what  they  intend  to  do.  It  is 
unquestionable,  that  the  use  of  recitals  has  been 
carried  to  an  unnecessary  length,  and  that  much  has 
been  and  still  is  recited,  which  is  merely  matter  of 
title  and  not  of  conveyance,  and  ought  not,  therefore, 
to  find  place  in  a  conveyance.  But,  on  the  other 
hand,  the  proposition  of  some  pretended  reformers  of 
conveyancing,  that  recitals  shall  be  altogether  dis- 
pensed with,  is  equally  absurd,  whilst  the  law  permits 
property  to  be  held  and  charged  in  so  complex  a 
manner  as  is  at  present  the  case.  The  parliamentary 
forms  of  conveyance  to  public  companies,  and  instru- 
ments of  a  like  kind  do  not  generally  admit  of  recitals, 
and  are  consequently,  in  complicated  cases,  very 
unintelligible :  but  the  mischief  which  might  ensue  is 

(a)  Usually,  however,  it  is     if  possible,  as  it  was  described 
best  to  recite  the  lease,  because     in  the  lease, 
the  property  is  always  described 
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usually  remedied  by  the  execution  of  an  indenture  of 
even  date,  in  the  common  form,  containing  the  neces- 
sary explanatory  recitals  and  the  necessary  covenants 
for  title,  which  are  also  excluded  from  the  parliamen- 
tary forms.  This  ill-advised  attempt  to  shorten  deeds 
by  precluding  the  use  of  recitals  and  covenants,  has 
led  to  the  use  of  two  deeds  instead  of  only  one. 

In  releases  of  claims,  recitals  can  never  properly  be  Beduu  neoea- 
dispensed  with,  so  long  as  the  present  rule  of  equity  Jf  didms!^**^ 
prevails,  that  a  release  of  claims,  however  generally 
expressed,  only  extends  to  claims  of  which  the  releasor 
is  cognisant  {b) ;  for  it  is  a  necessary  result  of  this 
rule,  that  a  well-prepared  release  shall  on  its  face 
show  precisely  the  claims  intended  to  be  released ;  and 
this  can  be  conveniently  done  only  by  its  recitals. 
The  recitals,  therefore,  of  a  release  of  claims  should 
explain  in  detail  the  origin  of  the  claims  to  be  released, 
the  circumstances  and  events  which  have  happened 
or  arisen  in  connection  with  them,  and  the  manner  in 
which  they  have  been  satisfied,  or  why  it  is  intended 
to  release  them ;  and,  as  the  general  words  of  a  release 
will  be  restricted  or  varied  in  their  operation  by  an 
intention  indicated  by  the  recitals  to  release  only 
certain  claims,  or  claims  which  the  releasors  have  in 
certain  rights  or  capacities  only  (c),  it  is  necessary 

(6)  Broderick  v.  Broderick,  1  (c)  Eavuden  v.  HyVUm^  ubi 

P.    Wms.    239  ;    Bamsdm  v.  supra ;  Payler  v.  Hamersham, 

Uyltm,  2  Vea  sen.  304  ;  Evans  4   M.   &    S.    423  ;    Lindo  v. 

V.  Llewellin,  1   B.   C.  C.  350 ;  Lindo,  1  Beav.  496  ;  Stokes  v. 

Clifton  V.  CocJcburUy  3  My.  &  Stokes,  1  Lev.  272  ;  S,C.,  nom. 

K.  76  ;  BltLch  V.  Boyes,  13  C.  I^okes  v. ,  1  Vent  35,  and 

B.  652  ;  infra,  tit  "  Releases."  infra,  tit.  "  Releases." 
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to  take  great  care  that  the  recitals  show  accurately 
the  position  of  the  subject-matter,  and  the  relations 
and  intentions  of  the  parties  with  respect  to  it.  It  is 
usual  and  proper  to  set  out  literally  the  trusts  and 
clauses  under  which  the  claims  have  arisen,  and 
to  state  all  the  subsequent  material  facts  fully  and 
exactly  as  they  have  occurred. 
The  period  at  When  recitals  are  necessary,  there  is  often  foimd  in 

which  narratiTO 

recitals  should     practicc  Considerable  difficulty  in  fixing  the  proper 

oommence ; 

period  from  which  they  should  commence ;  but,  as  a 
general  rule,  they  should  be  carried  back  far  enough 
to  show  the  creation  of  the  estates  and  interests  of  the 
parties  dealing  with  the  property,  and  no  farther;  and 
they  should  not  contain  anything  which  is  mere 
—and  their        history  of  title.    Every  fact  and  instrument  should  be 

recited  in  the  order  of  its  date :  this  is  the  natural 
order,  and  the  one  in  which  historical  events  are 
narrated ;  and  a  departure  from  it  is  apt  to  lead  to 
confusion.  There  are,  indeed,  occasional  instances 
in  which  a  rigid  adherence  to  the  order  of  date 
would  interrupt  the  natural  order,  by  introducing 
events  foreign  to  the  main  narration  ;  as  in  the 
case  of  a  partition  deed,  in  which  two  or  more 
distinct  series  of  recitals  often  occur,  deducing  the 
title  to  each  share  of  the  property  to  be  divided ;  or, 
in  the  case  of  the  settlement  of  the  properties  of  an 
intended  husband  and  wife  by  the  same  deed,  in 
which,  the  recitals  relative  to  the  two  properties  are 
necessarily  distinct.  But,  as  a  general  rule,  the 
draftsman,  by  adhering  to  the  order  of  date,  will 
best  present  an  intelligible  story.  Even  in  many 
cases  in   which  the  order  of  date  at  first  appears 


RECITALS.  45 

unnatural,  it  ultimately  turns  out  to  be  the  true 
arrangement,  as  in  the  case  of  distinct  estates,  of 
which  the  titles  are  partially  but  not  entirely  iden- 
tical ;  in  this  case,  the  draftsman  is  often  tempted 
to  endeavour  to  keep  the  recitals  of  the  estates 
distinct.  Such  a  plan  is  occasionally  successful,  and 
when  successful  is  neat  and  satisfactory ;  but  in  the 
majority  of  cases  it  fails  and  leads  to  confusion. 
An  experienced  draftsman  may  trust  to  his  own 
tact  for  indicating  the  occasions  on  which  he  may 
advantageously  lay  aside  the  order  of  date,  but  for 
the  young  practitioner  adherence  to  that  order  is  the 
only  safe  rule. 

Recitals  within  recitals  must  be  avoided;  every  ludtaU within 
fact  and  instrument  should  be  recited  independently,  ayoided. 
and  not  as  a  recital  in  a  recited  instrument.  The 
opposite  course  leads  to  great  perplexity,  the  reader 
forgets  in  what  order  circumstances  occurred,  and 
to  what  instrument  each  matter  is  to  be  referred, 
and  is  unable  to  gain  an  intelligible  view  of  the 
subject  till  he  has  in  his  own  mind  decomposed  and 
reconstructed  the  narration.  There  is  one  case,  how- 
ever, in  which  it  is  allowable  and  usual,  though  not 
strictly  necessary,  to  recite  mattera  as  recitals  in 
recited  instruments ;  and  this  is  when  such  matters 
are  not  presented  as  independent  facts,  but  depend 
for  their  authority  on  the  instrument  in  which  they 
are  recited.  Thus,  in  reciting  a  deed  of  disclaimer, 
the  fact  that  the  trustee  had  not  acted  in  the  trusts  * 
may  be  stated,  by  setting  forth  the  recital  in  the  deed 
to  that  effect ;  and  in  reciting  the  transfer  of  a  mort- 
gage, .where  the  amount  or  condition  of  the  mortgage 
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Introdaotory 
redtals— their 
pnrpoee  ; 


— frequently 
unfieoeesary  ; 


debt  has  been  varied,  the  recitals  in  point  in  the  deed 
of  transfer  may  be  sub-recited. 

In  order  to  connect  the  narrative  with  the  operative 
parts  of  the  instrument,  the  motives  for  the  operative 
parts  must  be  stated.  This  statement  consists  of 
one  or  more  recitals  immediately  preceding  the 
operative  part,  and  termed  introductory.  If  more  in 
number  than  on^,  they  should  follow  one  another 
in  the  order  in  which  the  intentions  they  indicate  are 
to  be  carried  into  effect.  In  a  purchase  deed,  the 
introductory  recital  is  that  which  states  the  contract ; 
in  a  mortgage,  that  which  states  the  agreement  for  the 
loan  and  security;  and  in  a  voluntary  deed,  that 
which  expresses  the  desire  or  intention  of  the  grantor. 
In  a  deed  of  arrangement,  the  introductory  recitals 
state,  in  the  intended  order  of  execution,  all  that  is 
meant  to  be  accomplished,  and  then  set  forth  in 
corresponding  succession  the  different  assurances  and 
acts  which  have  been  executed  or  done  for  carrying 
the  intention  into  effect  before  the  execution  of  the 
principal  instrument. 

As  a  general  rule,  introductory  recitals  are  unne- 
cessary w^hen  there  are  no  narrative  recitals,  and 
therefore  in  such  cases,  there  will  be  no  recitals  at 
all ;  but,  even  where  narrative  recitals  are  necessary, 
introductory  recitals  may  often  be  dispensed  with; 
and,  as  they  are  frequently  difficult  to  frame  correctly, 
it  is  desirable  to  dispense  with  them  as  often  as 
possible.  There  is,  for  example,  no  occasion  in  an 
instrument  exercising  a  power  or  settling  an  estate 
upon  the  mere  desire  of  the  appointor  or  settlor, 
to  insert  a  recital  of  his  desire;  or,  in  a  release  of 
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claims,  to  insert  a  recital  of  an  agreement  for  the  re* 
lease ;  and  in  an  agreement,  which  is  in  itself  introduc- 
tory, a  recital  stating  the  desire  of  the  parties  to  enter 
into  the  agreement  will  be  most  conveniently  omitted. 

In  framing  introductory  recitals  it  should  be  seen  —Bhouid  be  ex- 

preeaed  ingenezitl 

that  they  are  expressed  in  general  terms,  so  as  not  to  terms. 
qualify  or  restrain  the  subsequent  parts  of  the  instru- 
ments, and  that  the  intention  expressed  is  precisely 
the  same  as  the  intention  afterwards  carried  into 
eflfect.  If  this  rule  be  not  strictly  adhered  to,  the 
-logical  order  of  the  draft  is  destroyed,  and  risk  is 
incurred  that  the  deed  may  be  reformed  by  a  Court 
of  equity,  on  the  ground  of  mistake ;  that  is,  that  the 
intention  of  the  parties  as  expressed  in  the  recitals, 
may  be  ordered  to  be  carried  into  effect  in  preference 
to  the  arrangement  actually  made  by  the  operativie 
parts.  For,  as  such  recitals  are  meant  to  indicate  the 
intention  of  the  parties,  they  will,  when  clearly  ex- 
pressed, be  allowed  to  restrain  or  vary  the  effect  of 
the  operative  parts  of  the  deed  (d) ;  but  in  such  cases 
the  operative  part  must  be  acted  on  till  the  deed  has 
been  reformed  {e).  So,  too,  the  mis-recital  either  of 
the  substance  or  date  of  an  instrument,  or  of  the 
estate  of  a  party,  miay  affect  the  construction  of  the 
instrument  in  which  the  mis-recital  occurs  (/).     To 

(d)  Burton,  §  530.  See,  how-  trust,  4  Jur.    N.  S.  6.      See, 

ever,  JSx  parte  Young,  4  Deac.  however,  Hollvday  v.   Overtofi, 

185  ;  Exparte  Glyn,  1  M.,  D.  &  15  Beav.  430. 

De  G.  29 ;  supra,  p.  43,  n.  (6).  {e)  Hammmvd  v.  Harmrumd, 

Gray  v.  Earl  of  Limerick,   2  19  Beav.  29. 

De  G.  ck  S.  370  ;   Maclurcan  v.  (/ )  WetJier  v.  Casson,  Hob. 

Lane,  7  W.  R.  135  ;  Be  NeaCs  128 ;  Lewes  v.  Moody,  3  Leon. 
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avoid  these  dangers,  it  is  a  rule  almost  universal  to 
frame  the  introductory  recitals  with  a  clear  but 
general  reference  to  the  corresponding  act  afterwards 
done,  as  thus : — "  that  the  hereditaments  should  be 
settled  to  the  uses  hereinafter  limited ;"  "  that  the 
parties  should  enter  into  the  covenants  hereinafter 
contained  ;"  "  that  such  a  release  should  be  executed 
as  is  hereinafter  contained,"  and  so  forth. 
Manner  of  The  manner  in  which  instruments  are  recited  varies 

PBciting  initrii- 

meats.  accordiug  to  the  purpose  and  place  of  the  recital.     In 

commencing  the  recitals,  the  object  is  to  show,  that, 
at  the  period  at  which  they  commence,  the  subject- 
matter  of  the  deed  stood  settled  or  limited  in  the 
manner  stated.  How  it  became  so  settled  or  limited 
is  of  no  consequence ;  and,  therefore,  the  fashion  of 
the  first  recital  is,  that  by  an  assurance  or  assurances 
of  a  given  date,  and  made  between  given  parties, 
or  otherwise  sufficiently  indicated,  the  property  was 
settled  or  limited  in  the  manner  stated.  The  recital 
should  not  be,  that,  by  the  assurances,  the  property 
was  conveyed  and  assured  by  A.  B.  and  C.  D.  to  E.  F. 
and  G.  H.  to  the  uses  stated,  but  merely  that  the  pro- 
perty was  conveyed  and  assured  to  the  uses.  The 
names  of  the  ponveying  parties  and  the  mode  of 
conveyance  are  immaterial;  the  only  thing  to  be 
considered  is  the  result  of  the  conveyance. 

But  the  case  is  altered  when  on  arriving  at  the 
subsequent  recitals ;  for,  the  first  recital  having  shown 
that  the  property  was  vested  in  A.  B.,  the  recital'  of 
the  next  assurance  must  state,  not  generally  that  the 

135,  Cro.  Jac.  127  ;  Jerman  v.      S.  C,  Show.  P.  C.  199.  " 
Orchard,    Skinn.    52S,    543 ; 
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property  was  conveyed,  but  particularly  that  A.  B. 
conveyed  the  property.  Or,  to  put  a  more  complex 
case,  if  the  first  recital  show  that  the  property  was 
limited  to  A.  B.  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail,  the  second  recital  should 
show  who  is  the  first  tenant  in  tail,  and  that  he  has 
attained  twenty-one  years  of  age;  and  the  third 
recital,  that  A.  B.  and  the  tenant  in  tail  have  con- 
veyed, or  charged^  or  settled  the  property,  as  the  case 
may  be. 

When,  however,  the  first  instrument  recited  is  a  Exception  to  the 
mortgage,  it  is  considered  generally  proper,  for  the  ^tinga  *"* 
sake  of  showing  in  whom  the  equity  of  redemption  is  °'°"*^® ' 
vested,  to  show  as  well  who  was  the  mortgagor  as 
who  was  the  mortgagee.  Hence  a  mortgage,  even 
when  it  is  the  first  instrument  recited,  is  usually 
recited  formally  and  according  to  its  technical  parts. 
If,  however,  the  mortgage  be  one  which  several 
persons  (as  former  incumbrancers  who  are  paid  off) 
join  with  the  mortgagor  in  making,  or  it  be  otherwise 
convenient,  the  recital  may  be  general  that  the  estate 
was  conveyed  by  and  by  the  direction  of  the  mort- 
gagor (or  without  saying  by  whose  direction)  to  the 
use  of  the  mortgagee ;  and  the  proviso  for  redemption 
may  be  stated  formally,  as  a  proviso  for  re-conveyance, 
so  as  to  show  in  ^hom  the  equity  of  redemption  was 
vested.  In  recitals  of  deeds,  except  mortgages,  it  is 
usual  not  to  state  the  considerations,  unless  the  state- 
ment is  necessary  to  elucidate  the  subsequent  matter ; 
but,  in  reciting  mortgages,  the  consideration  is  gene- 
rally stated,  as  its  le-payment  is  the  primary  object  of 
the  deed ;  and,  when  the  money,  or  part  of  it,  is  not 
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paid  to  the  mortgagor,  and  there  are  no  previous 
recitals  to  render  it  necessary  to  show  to  whom  the 
payment  was  made,  it  is  stated  to  have  been  paid  ''  at 
the  request,"  or  "  by  the  direction,*'  or  "  on  the 
account "  of  the  mortgagor. 

If  the  subject  of  the  principal  deed  be  leasehold 
property,  it  is  necessary  to  recite  the  lease  formally 
only  in  cases  in  which  it  is  required  to  show  who  the 
lessor  is,  as  in  the  case,  for  example,  where  his  consent 
is  needed  for  the  assignment. 

A  will  is  generally  recited  formally,  even  in  the  case 
of  its  commencing  the  recitals,  because  nothing  would 
be  gained  by  stating  the  gift  generaUy. 

In  a  conveyance  of  freeholds,  the  recital  of  a  will, 
where  it  commences  the  recitals,  is  usually  prefaced 
by  a  statement  of  the  seisin  of  the  testator,  unless  the 
will  has  been  made  since  the  year  1837,  and  the  pro- 
perty has  been  acquired  subsequently  to  the  date  of 
the  will. 

As  the  object  of  narrative  recitals  is  only  to  explain 
the  interest  which  the  parties  to  the  principal  deed 
have  in  the  intended  subject-matter,  it  is  requisite  to 
set  forth  so  many  only  of  the  limitations,  powers,  and 
clauses  as  are  sufficient  for  that  purpose.  Thus,  when 
the  operation  to  be  efiPected  is  that  of  making  a  con- 
veyance under  a  power  of  sale  iu  a  settlement,  and 
such  power  is  to  be  exercised  by  the  donee  with  the 
consent  of  the  tenant  for  life  for  the  time  being,  the 
limitations  recited  are  those  which  precede  the  limita- 
tion to  the  actual  tenant  for  life,  together  with  the 
limitations  to  and  in  trust  for  that  tenant  for  life. 
The  subsequent  limitations  are  of  no  moment,  because 
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a  power  is  about  to  be  exercised  which  overreaches 
them,  whatever  they  may  be.  The  powers  to  sell 
and  to  give  discharges  for  the  purchase-money  are 
then  set  forth;  and  this  is  usually  done  verbatim, 
except  as  to  the  omission  of  one  of  the  auxiliary 
verbs  when  they  are  repeated.  Thus  ''shall  and  may*' 
becomes  "should*"  or  "might,"  "do  and  shall" 
becomes  "should"  and  so  forth.  The  subsequent 
clauses  providing  for  the  disposition  and  investment 
of  purchase-money,  being  of  no  importance  to  the 
purchaser,  should  be  omitted.  The  recital  of  the 
settlement  is  followed  by  recitals  of  the  deaths  of 
parties,  and  of  other  circumstances,  which  show  who 
the  persons  are  who  at  the  date  of  the  principal  deed 
are  entitled  to  effect  the  sale.  It  is,  however,  often  a 
convenient  (though  not  a  common)  practice,  to  dis* 
pense  altogether  with-  recitals  in  such  circumstances 
as  the  foregoing,  and  to  refer  to  the  deed  creating  the 
power  in  the  parties  and  operative  part,  or  in  the 
latter  alone. 

If  the  instrument  in  hand  be  a  conveyance  to  the 
uses  of  a  settlement  of  property  puit^based  with 
money  applicable  to  that  purpose  under  the  power  of 
sale  or  otherwise,  the  directions  to  invest  and  settle 
must  be  set  out,  and  the  power  to  sell  stated  only 
generally,  and  that  to  give  receipts  to  purchasers 
omitted. 

If  the  person  about  to  deal  with  the  estate  be  a 
tenant  in  tail,  the  recitals  will  come  down  to  and 
include  the  limitation  under  which  he  takes;  and 
the  subsequent  recitals  will  show  the  determination 
or  failure  of  all  prior  estates ;  but  none  of  the  powers 
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or  subsequent  clauses  will  be  recited,  unless  they  are 
material  by  reason  of  accessions  to  or  diminutions 
of  the  estate  having  arisen  under  them,  or  otherwise ; 
and  similarly  in  other  cases. 

Occasionally,  a  more  brief  form  of  recital  may  be 
used.  If,  for  example,  the  limitations  are  long  and 
intricate,  the  recital  may  be,  that  the  estate  was 
^'assured  (subject  to  certain  preceding  uses  and 
estates,  which  have  all  since  determined  or  failed 
of  taking  effect)  to  the  use  of  the  said  A.  B."  &c* 
But  this  method  is  less  intelligible  than  that  in 
ordinary  use,  and  docs  not  answer  the  purpose, 
which  more  full  recitals  accomplish,  of  preserving 
in  the  title  deeds  a  narrative  of  the  events  on 
which  the  title  depends;  and,  if  the  facts  cannot 
conveniently  be  recited  fully,  it  is  always  better  to 
consider  whether,  as  before  suggested,  recitals  cannot 
be  altogether  dispensed  with. 

The  manner  of  framing  recitals  of  instruments  is 
also  to  be  considered  in  another  light,  viz.,  as  to 
whether  the  instrument  is  to  be  recited  verbatim^ 
or  whether  merely  the  effect  of  it  is  to  be  stated. 
There  is  danger  of  mis-statement  in  attempting  to 
give  the  effect  of  any  instruments  except  those  which 
are  strictly  technical  in  their  form  and  language. 
Hence,  the  general  rule  is,  to  state  the  effect  of  all 
limitations  and  clauses,  the  effect  of  which  is  well 
known  and  certain,  and  in  which  the  fashion  of  the 
recital  is  generally  as  well  settled  as  that  of  the 
original  limitation  or  clause ;  but  to  give  the  essential 
contents  of  all  peculiar  or  untechnical  instruments 
in   the   words  of  the    original.     And  it  is   to  be 
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observed,  that>  when  the  draftsman  professes  to  be 
reciting  an  instrument  verbatim^  he  should  do  so 
exactly,  and  not  omit  or  insert  any  words  or  phrases 
at  his  own  discretion.  Let  him  give  either  the  effect 
or  the  words. 

If  it  be  intended  to  exercise  a  power  given  by  an  Manner  of 
instrument  in  recital,  the  words  creating  the  power  and  [^m^rc^t- 

.1  .        ,1  fi  •  •        'x    "L      ij  i_        •  ing  a  power. 

prescnbmg  the  manner  of  exercismg  it  should  be  given 
verbatim,  in  order  that  a  comparison  of  the  recital  with 
the  attestation  may  show  that  the  power  was  duly 
executed.  If  it  be  not  intended  to  exercise  the  power, 
but  the  power  has  been  exercised,  and  is  material  to 
the  matter  in  hand,  it  is  proper,  in  reciting  its  creation, 
to  state  fully,  and  generally  verbatim,  the  object  and 
extent  of  the  power,  and  to  omit  the  particulars  of 
the  manner  in  which  it  was  to  be  exercised.  If  it  has 
never  been  exercised,  or  has  ceased  to  be  exerciseable, 
or  is  not  material  to  the  matter  in  hand,  the  reference 
may  be  of  the  most  general  description. 

There  is  some  variety  in  the  form  of  the  introduc-  Eeoitaic  of  con- 

,^   ,     ^  ,  tracts  for  Bale  or 

tory  recital  of  a  conveyance  on  a  sale.  purohaBe ; 

When  the  vendor  and  purchaser  are  each  acting 
on  his  own  behalf,  and  are  each  free  to  enter  into 
any  contract  they  please,  the  agreement  may  be 
recited,  indifferently,  either  as  an  agreement  for  a 
sale  or  for  a  purchase ;  but  if  the  vendor  sell  in  pur. 
suance  of  a  power  or  a  trust,  the  agreement  should 
be  recited  as  an  agreement  for  a  sale,  the  power  or 
the  trust  being  for  him  to  sell ;  and  if  the  purchaser 
be  a  trustee,  the  agreement  should  be  recited  as  an 
agreement  for  a  purchase,  the  trust  being  for  him  to 
purchase.     If  both  vendor  and  purchaser  be  trustees, 
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the  agreement  may  be  recited  either  way,  or  as  ad 
agreement  both  for  a  sale  and  a  purchase. 

The  agreement  should  be  recited  in  the  conunon 
form,  in  general  words,  without  reference  either  to 
the  particular  written  agreement  which  may  have 
been  entered  into,  or  to  the  auction  at  which  the  sale 
may  have  been  made,  unless  the  sale  be  under  a 
trust  or  power  which  requires  it  to  be  by  auction^ 
or  the  facts  are  such,  as  in  the  case  of  a  sale  by 
the  Court  of  Chancery,  as  to  render  a  reference 
to  the  sale  by  auction  or  the  specific  agreement 
unavoidable.  For,  except  in  these  cases,  the  specific 
agreement,  or  the  auction  are  matters  immaterial 
to  the  title  or  conveyance;  and  to  refer  to  them 
makes  them  subsequently  a  part  of  the  title,  to  be 
evidenced  in  the  usual  manner.  Should  it  be  neces- 
sary to  recite  a  sale  by  auction,  it  is  best  (if  possible) 
to  make  no  allusion  to  the  particulars  or  conditions 
of  sale,  and  thus  to  avoid  putting  notice  of  them  on 
the  title. 

K  timber  or  fixtures  are  taken  by  valuation  sub- 
sequently to  the  sale,  the  amount  of  the  valuation  will 
be  incorporated  silently  with  the  purchase-money, 
and  the  agreement  recited  generally  as  a  sale  for  the 
entire  sum,  unless,  for  the  reasons  above  referred  to, 
it  be  necessary  to  recite  the  actual  sale  by  auction  or 
specific  agreement;  in  that  case,  the  terms  of  the 
sale  as  to  the  valuation,  and  the  subsequent  valuation, 
must  also  be  recited. 

The  price  of  timber  and  of  fixtures  aflSxed  to  the 
soil  or  building,  so  as  to  pass  with  it  at  law,  must 
of  course  be  incorporated  with  the  general  purchase 
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money,  and  pay  an  ad  valorem  stamp  duty  accord- 
ingly ;  but  if  chattels  (such  as  furniture,  or  fixtures 
not  legally  affixed  to  the  soil  or  bmldingj  which  pass 
by  delivery,  are  included  in  a  sale  with  property 
passing  by  conveyance,  the  price  should  be  duly 
apportioned  as  nearly  according  to  the  value  as  may 
be,  and  a  separate  receipt  taken  for  the  price  of  the 
chattels ;  and  if  for  any  reason  the  actual  sale  at  the 
entire  price  has  been  recited,  there  should  be  a  recital 
of  the  apportionment,  and  of  the  delivery  of  the 
chattels.  There  is  no  legal  objection  to  including  the 
chattels  in  the  conveyance ;  but  if  they  are  included, 
an  ad  valorem  stamp  duty  must  be  paid  on  the  whole 
purchase  money;  and  the  rule  is  the  same  if  the 
conveyance  contains  a  recital  of  their  sale  and  deli« 
very  iff). 

It  was  formerly  usual  to  recite  that  the  contract  Afltoredtmg 

A  1  1  i*i»*i  »t   fflilcifl  And  pur- 

was  for  a  sale  or  purchase  ''  free  firom  mcumbrances,  ehuM,  m  made 
though  this  was  rarely  the  true  contract;  vendors  ixummbnuioee. 
usually  selling  only  free  from  incumbrances  created 
by  themselves,  or  their  ancestors,  or  testators.  Such 
a  recital  being  open  to  misconstruction,  and  being  at 
variance  with  the  covenants  for  title,  is  not  used  in 
the  present  work. 

After  the  words  "  free  from  incumbrances,*'  it  was 
a  common  practice  to  add  "  except  the  land  tax,"  but 
the  practice  was  wrong,  for  as  all  land  is  prima  facie 
by  law  subject  to  land-tax,  that  tax  is  no  more  to  be 
considered  an  incumbrance  than  house-tax,  property- 
tax,  tithe  rent-charge,  rates,  or  other  public  charges. 
The  freedom  from  land-tax,  as  an  exception  to  the 

iff)  Harifall  v.  Het/,  2  Exch.  778. 
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general  rule,  might  have  been  stated  with  more  pro- 
priety, but  would  still  more  properly  have  been  passed 
over  in  silence. 

In  reciting  marriage  settlements  and  other  instru- 
ments, in  which  any  of  the  parties  to  the  principal 
deed  are  described  by  different  names  or  titles  from 
those  by  which  they  are  described  in  the  principal 
deed,  the  latter  names  or  titles  should  be  used  alone, 
except  in  naming  the  parties  to  the  recited  deed 
where  both  names  or  titles  should  be  given.  Thus,  a 
marriage  settlement  will  be  recited  as  made  between 
the  said  A.  B.,  of  the  first  part,  the  said  C.  B.,  (then 
C.  D.,  spinster,)  of  the  second  part,  &c.,  and  in  the 
subsequent  parts  of  the  recital  the  wife  will  be  called 
C.  B.  only.  Where,  in  the  course  of  the  recitals  it 
is  found  that  a  person  has  changed  his  name  or  title 
more  than  once,  the  last  name  or  title  borne  by  him 
is  that  by  which  he  should  be  described  throughout 
the  instrument,  except  in  the  instances  above  men- 
tioned, where  he  will  be  called  "  the  said  Archbishop, 
then  liord  Bishop  of  C,"  or  "then  the  Rev.  A.  B." 

In  recitals  the  names  of  the  parties  to  the  recited 
deeds  are  given  without  the  addition  of  their  residences 
or  professions,  and  it  is  worse  than  useless  to  add  to 
their  names  the  words  "  therein  described,"  aa  those 
words  increase  the  length  of  the  instrument,  without 
conveying  any  information,  or  answering  any  purpose. 

Indorsed  deeds  should  never  contain  a  recital  of 
the  deed  on  which  they  are  indorsed,  or  of  any  fact 
mentioned  in  it,  or  of  previous  indorsements,  since 
a  person  has  the  opportunity  of  reading,  and  is  always 
supposed  to  read,  the  principal  deed  and  its  indorse- 
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ments  in  their  order  of  date,  and  thus  to  make  himself 
master  of  their  contents. 

Where  a  person  who  was  a  party  to  the  principal  D««jripti<M;  of 
deed  is  a  party  to  an  indorsed  deed,  he  is  described  doned  deeda. 
in  the  "  parties  "  simply  as  "  the  within-named  A.  B.,'" 
and  subsequently  as  "  the  said  A.  B."     Similarly,  a 
party  to  a  previous  indorsement  is  described  as  "  the 
above-named  A.  B.,"  and  "  the  said  A.  B." 

A  recital  in  an  instrument  is  not  evidence  except  Beoitais  m 
as  against  parties  to  the  instrument,  and  those  claiming  ^^.^ 
under  them(^);  but  as  against  such  persons  it  is 
evidence  (e),  and  generally  conclusive  evidence.  It  was 
formerly  held  that  estoppel  could  not  be  by  recital  (^); 
but  the  contrary  is  now  well  estabhshed  (/),  An 
estoppel  should  be  certain  to  every  intent :  and  there- 
fore if  the  matter  be  not  precisely  and  directly  alleged, 
or  be  mere  matter  of  supposal,  it  is  not  an  estoppel : 
nor  is  a  man  estopped  where  the  truth  appears  by  the 
same  instrument  {m).  A  recital  in  a  deed  can  act  as 
an  estoppel  only  in  an  action  based  on  that  deed  {n). 


{h)  Fort  V.  Clark,  1  Russ. 
601 ;  but  see  Forsyth  Y.Bristow, 
8  ExcL  716. 

{%)  Fitzgerald  v.  Evutace, 
Gilb.  Ev.  100 ;  Marchioness  of 
AnnandaU  v.  Harris,  2  P.  Wma 
432  ;  Doe  d.  Rogers  v.  Brooks, 
3  A.  <k  E.  513;  Welccmie  v. 
Uptm,  6  M.  &  W.  536. 

{k)  Co.  Litt.  532  6. 

{t)  Lainson  v.  Tremere,  1  A. 
&  E.  792 ;  Bowman  v.  Taylor, 
2  A.   k  K  278  ;   Bowman  v. 


Rostron,  Id.  295  ;  Carpenter  v. 
Buller,  8  M.  &  W.  209. 

(m)  Eight  y.  Bucknall,  2  B. 
&  Ad.  278 ;  Doe  d.  Barker  v. 
Goldsmith,  2  C.  &  J.  674  ;  Doe 
d.  Lufnley  v.  Earl  of  Scarbo- 
rough, 3  A.  ck  E.  12,  897  ; 
Bringloe  y.  Ooodson,  5  Bing. 
N.  C.  740 ;  Doe  d.  Butcher  y. 
Musgrave,  1  M.  <&  6r.  Q26, 

(n)  Carter  y.  Carter,  3  K.  dc 
J.  617. 
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It  has  not  been  unusual,  when  a  vendor  or  other 
person  dealing  with  the  property  is  seised  in  fee,  to 
recite  that  fact,  but  such  a  recital  is  neither  necessary 
nor  useful,  except  in  cases  in  which,  for  special  reasons, 
it  may  be  desired  to  record  the  fact  emphatically  (o). 
The  practice  probably  arose  from  some  wrong  notion 
of  the  doctrine  of  estoppel,  such  as  led  to  the  erroneous 
decision  in  Bendey  v.  Burdon  {p),  where  it  was  held, 
that  though  the  vendor  had  not  the  fee  at  the  date  of 
the  conveyance,  but  acquired  it  subsequently,  the 
recital  operated  by  way  of  estoppel,  so  as  to  bind  the 
vendor.  This  decision  has  however  been  properly 
overruled  (q). 

There  can  be  no  estoppel  by  the  surrender  of  a 
copyhold  (r). 

On  the  subject  of  estoppel  by  deed  generally,  the 
authorities  cited  below  may  be  consulted  {s) ;  and 
with  respect  to  recitals  in  conveyances  on  sales,  the 
reader  is  referred  to  Mr.  Dart's  Treatise  on  the  Law 
of  Vendors  and  Purchasers  ((). 

(o)  Dart,  337.  Abr.  "Estop." ;  Com.  Dig.  "Es- 

{p)  2  S.  &  S.  519.  top.";  Bontusr  v.  WUkiruon,  5 

{q)  See  Bight  v.  Bucknell,  2  B.  &  Aid.  682 ;  Doe  d.  Strode 

B.  &  Ad.  278,  282  ;  Sugd.  608,  v.  Seaton,  2  Cr.,  M.,  &  R.  728  ; 

13th  edit.      See  also  Smith  v.  Doe  d.  Marchant  v.  Errinfftan, 

Baker,  1  Y.  A  C.  C.  C.  223;  6  Bing.  N.  C.  79;    Beckett  v. 

Stcuskpoole  V.  Stackpoole,  4  Dr.  Bradley,   7   M.   <fc    Gr.    994  ; 

&  War.  320 ;  Lloyd  v.  Lloyd,  Aveline  v.  Whisson,  4  M.  &  Gr. 

4  Dr.  &  War.  354.  801 ;  the  authorities  cited  in 

(r)  Taylor  v.  Philips,  1  Ves.  Bight  v.  Bucknell,  ubi   supra ; 

sen.  230  ;  GoodtUle  v.  Morse,  3  and  2  Smith's  L.  C.  4th  edit. 

T.  R.  365.  648. 

(«)  Co.  Litt.  352  a,  6 ;  Vin.  (<)  Ch.  xii.  a  3. 
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Sect.  5. — Of  Considerations. 

After  the  recitals,  or,  in  instraments  not  containing  Witoenmg 
recitals,  immediately  after  the  parties,  come  the  wit- 
nessing parts.  These  usually  commence  with  a  refer- 
ence  to  the  agreement  or  intention  to  be  effectuated, 
and  then  state  or  refer  to  the  consideration.  It  is  not 
necessary,  however,  that  the  consideration  should  be 
stated  in  the  usual  place ;  it  is  sufficient  if  a  consider- 
ation is  mentioned  anywhere  in  the  deed,  even  although 
a  motive^  which  is  not  a  consideration,  be  stated  in 
the  usual  place  of  the  consideration  {a). 

Considerations  are  either  "  valuable,'*  as  money,  or  Coii«dei»tiona, 

*^  Tftloftble  and 

money's  worth,  marriage,  and  the  like ;  or  ''  good,  good ; 
as  consanguinity,  natural  love  and  affection,  and  the 
like  (ft).  It  is  usual  and  desirable  to  state  the  con-  ^genena. 
sideration  with  precision ;  but  if  there  be  no  consi- 
deration, or  none  which  admits  of  being  stated,  the 
expression  ''  for  divers  good  considerations "  is  em- 
ployed. The  same  expression,  too,  is  usuaUy  added 
when  the  consideration  expressly  stated  is  only  a  good 
consideration.  The  reasons  assigned  for  introducing 
these  words  are,  that  they  let  in  the  averment  of  other 
considerations  not  appearing  on  the  deed,  and  deter 
purchasers  and  mortgagees  from  dealing  with  the 
grantor  on  the  assumption  that  the  settlement  is 
voluntary.  The  words  should  therefore  be  introduced 
in  the  cases  adverted  to :  but  the  first  of  the  above 
reasons  seems  to  be  unfounded,  inasmuch  as  it  is 

(a)  Tfwmas  v.  I%o»mm,  2  G.  (6)  2  BL  Com.  297. 

&  D.  n^. 
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settled^  that,  where  there  is  one  consideration  stated  in 
the  deed,  proof  may  be  given  of  any  other  consideration 
which  existed  not  in  contradiction  to  the  instrument, 
or  even  that  part  of  the  consideration  stated  was  not 
truly  part  of  the  consideration  (c),  or  that  the  consi- 
deration stated  to  have  been  paid  in  money  was  paid 
not  in  money  but  in  goods  {d) ;  and  a/oftioriy  it  would 
seem,  that  if  no  consideration  be  stated,  you  may 
prove  the  consideration  aliunde.  If  the  consideration 
be  the  obligation,  or  relative  situation  of  the  parties 
as  developed  by  the  recitals,  the  witnessing  part  is 
usually  expressed  to  be  made  "  in  consideration  of  the 
premises. 
Mode  of  de-  It  is  Very  common  to  describe  a  pecuniary  consi- 

■oribing  a  paen-  .  x  t^ 

niary  oonsidcn'   deration  as  "  £ of  lawfol  money  of  the  United 

iioiL 

Kingdom,"  or  "  £ of  lawful  British  money." 

But,  in  dealing  with  property  and  parties  in  Great 
Britain  or  Ireland,  such  a  description  is  superfluous ; 
for,  in  the  absence  of  a  special  statement  to  the 
contrary,  the  money  spoken  of  will  be  assumed  to  be 
the  current  and  lawful  money  of  the  kingdom.  K 
colonial  or  foreign  property  or  funded  property  is 
being  dealt  with,  the  best  designation  for  distinguishing 
the  current  money  of  the  kingdom  is  "  sterling."  All 
moneys  which  are  not  sterling  must  have  their  proper 
designation  given  in  the  instrument  each  time  they 

are  mentioned  as  "  £ 3/.  per  cent.  Consolidated 

Bank  Annuities,"  "  £ Jamaica  Currency,"  and 

so  forth. 

(c)  Gliff&rd  V.  Turrell,  1  Y.  (cQ    Smith   v.   Battanu,   26 

&  C.  C.  C.  138,  149  ;  Bex  v.      L.  J.  (Exch.)  292. 
Soammonden,  3  T.  R.  474. 
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It  has  also  been  usual  to  state  in  almost  every  deed  Nominal  oon- 

.  ,  "  aderation. 

of  alienation,  and  in  many  other  deeds,  the  payment 
of  a  nominal  consideration  of  five  or  ten  shillings  to 
each  of  the  conveying  or  assuring  parties,  to  whom 
no  pecuniary  consideration  is  paid ;  but  the  practice 
is  absurd  in  all  cases  except  that  of  a  deed  intended 
to  operate  as  a  bargain  and  sale  under  the  Statute  of 
Uses,  and  no  deed  can  so  operate  unless  it  is  either 
enrolled  in  pursuance  of  that  statute,  or  is  a  bargain 
and  sale  by  the  freeholder  for  a  term  of  years  (e) ;  and 
as  the  effect  of  a  bargain  and  sale  under  the  statute  is 
to  vest  the  legal  estate  in  the  bargainee,  it  follows, 
that  if  the  nominal  consideration  could  have  its  effect, 
it  would  in  most  cases  frustrate  the  intention  of  the 
parties  (/).  In  this  view  the  insertion  of  a  nominal 
consideration  in  a  disentailing  deed,  especially  if 
coupled  with  the  operative  words  "  bargain  and  seD," 
may  be  productive  of  mischief,  as  the  41st  section  of 
the  Act  3  &  4  Will.  4,  c.  74,  provides  that  an  enrolment 
under  that  Act  of  a  bargain  and  sale  shall  be  good  as 
an  enrolment  under  the  Statute  of  Uses. 

It  has  also  been  usual  to  express  that  the  consider* 
ation  has  not  only  been  paid,  but  "  well  and  truly 
paid,"  or,  "  in  hand  weD  and  truly  paid ;"  an  addition 
of  most  idle  surplusage,  and  only  noticed  here  on 
account  of  its  frequent  and  inveterate  employment. 

When  the  instrument  contains  more  than  one  wit-  '^^  ^^<>^«  «»- 

sidenttioii  to  be 

nessmg  part,  the  whole  consideration  should,  generally,  ■*»*•*  generally 

*.  ^  ''in  the  firet  wit- 

be  stated  m  the  first  part,  and  the  reference  in  the  neniDgpftrt. 

(e)  See  infra^  tit.  "  Convey-     necessary  to  support  a  bargain 

ances  on  Sales,"  Introduction,     and  sale,  see  2  Sand,  on  Uses, 

(/)  As  to  the  consideration     5Q — 58, tit  "Boi^ainandSale." 
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subsequent  parts  should  be  to  ''the  considerations 
aforesaid."  This  course  occasionally  appears,  and  in 
strictness  is  inaccurate,  when  the  different  considera- 
tions belong  and  can  be  apportioned  exactly  to  the 
different  operative  parts  ;  and  sometimes  it  cannot  be 
adopted :  but,  as  a  general  rule,  it  is  sanctioned  by 
the  practice  of  conveyancers,  and  recommended  by  its 
convenience,  and  by  its  presenting  the  reader  with  a 
view  at  one  glance  of  the  whole  considerations  for  the 
instrument.  Thus,  for  example,  where  the  first  wit- 
nessing part  is  the  appointment  of  a  legal  estate  by  a 
person  having  no  beneficial  interest,  and  who  appoints 
to  a  purchaser  by  the  direction  of  a  vendor,  the  state- 
ment in  that  witnessing  part  of  the  payment  of  the 
purchase  money  by  the  purchaser  to  the  vendor  as  the 
consideration  for  the  appointment  is  not  quite  accu- 
rate, as  the  real  consideration  for  the  appointment  is 
nothing  more  than  the  vendor's  direction,  but  if  the 
statement  of  this  consideration  were  postponed,  the 
first  witnessing  part  would  be  deficient  in  not  show- 
ing the  consideration  for  the  vendor's  direction  to 
appoint. 

Receipt  for  pnr-        The  statement  of  the  payment  of  a  pecuniary  con- 

sideration,  whether  nominal  or  otherwise,  is  followed 
by  a  parenthetical  receipt,  and  (except  in  the  case  of  a 
nominal  consideration)  by  a  formal  discharge  from  the 
person  or  persons  to  whom  it  is  paid. 

How &r there-        T^ig  receipt  cstoDs  the  recipient,  and  all  persons 

oeipt  18  an  estop-  ^  r  r  r         '  r 

pel-Hit  law;       claiming  under  him,  firom  showing  at  law  that  the 

money  was  not  paid(^),  but  the  fact  of  payment 

{g)  Harding  v.  Ambler^  3  M.      1  R  &  C.  704 ;    Roumtree  v. 
&  W.  279  ;    Baker  v.  Dewey,     Jacob,  2  Taunt  141. 
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must  be  clearly  stated  (^),  and  there  is  no  estoppel 
against  showing  that  part  of  the  purchase-money  was 
returned  {i). 

Neither  the  receipt  in  the  deed,  however,  nor  the  — ">  «!^>*y- 
receipt  usually  indorsed  on  it,  prevents  the  recipient 
from  showing  in  equity  that  the  money  was  not 
paid  (k).  It  has  been  usually  considered,  that  this 
rule  applied  only  as  between  the  vendor  and  imme- 
diate purchaser ;  and  that  a  third  person  purchasing 
from  the  immediate  purchaser  and  finding  a  receipt 
for  the  original  purchase-money  indorsed  on  the 
purchase-deed,  was  not  bound  or  entitled  to  inquire 
further  (/) ;  if  the  rule  were  otherwise,  no  one  could 
be  safe  in  completing  a  purchase,  unless  he  ascer- 
tained by  evidence  foreign  to  the  deed,  that  the 
purchase-money  on  every  purchase  appearing  on  the 
abstract  had  been  actually  paid.  Of  course,  however, 
if  the  solicitor  of  the  new  purchaser  was  also  the 
solicitor  of  the  old  purchaser,  the  new  purchaser 
would  be  affected  with  notice  of  the  fact  that  the 
purchase-money  was  not  paid  {m).  And  in  a  modern 
case  (n),  in  which  it  appeared  that  the  receipt  was  not 
written  on  the  deed  in  the  usual  place  and  manner, 
and  that  no  money  had  actually  passed,  and  that  the 
deed  had  been  fraudulently  obtained  by  a  solicitor 

(A)  Lampon  v.  Corke,  5  R  &  488,493;  Hawkins  v.  Gardiner, 

Aid.  606.  2  Sm.  &  G.  441. 

(t)  Bakery.  Dewey,  uhimipnk.  (t)  White  v,  Wakefield,  7  Bim, 

{k)  Goppin  V.  Coppin,  2  P.  401. 

Williams,    291-4 ;   Hughes  v.  (m)  Winter  v.  Lord  Anson, 

Kearney,  1  Sch.  k  Lef.   132  ;  3  Russ.  493. 

Winter  v.  Lord  Anson,  1  S.  <b  S.  (n)  Kennedy  v.  Oreen,  3  My. 

434 ;  S.  G,  on  appeal,  3  Russ.  k  K.  699. 
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from  bis  client ;  a  mortgagee  from  that  solicitor,  who 
also  employed  the  solicitor  professionally^  was  decreed 
to  assign  his  mortgage  to  the  original  vendor,  without 
obtaining  payment  of  his  mortgage-money.  It  was 
admitted  on  all  hands  that  the  mortgagee  was  inno- 
cent, but  it  was  held,  that  the  circumstances  appearing 
on  the  deed  were  such  as  to  have  excited  reasonable 
suspicion.  They,  perhaps,  were  so ;  but  the  case  should 
rather  be  regarded  as  one  governed  by  its  peculiar 
circumstances,  and  not  as  an  authority  for  the  general 
proposition,  that,  if  the  receipt  be  written  in  an  un- 
usual place  and  manner,  the  purchaser  is  bound  to 
inquire  whether  the  purchase-money  thereby  expressed 
to  be  received  was  actually  paid  (p). 

It  may  be  observed,  that  the  receipt  on  the  back  of 
the  deed  does  not  estop  the  vendor  from  showing,  even 
at  law,  that  the  purchase-money  was  not  paid  (p) ; 
and  that,  as  between  strangers  to  the  deed,  there  can 
be  no  estoppel  by  the  matter  of  the  deed  or  the 
receipt  on  the  back  (q). 
Effect  of  the  The  mere  want  of  a  consideration  does  not  render  a 

want  or  fiulnre        j      j         •  j 

ofoonsideimtioii.  deed  void  (r),  cxccpt  in  the  cases  in  which  convey- 
ances have  been  made  void  by  statute  against  the 
creditors  of,  and  purchasers  from  the  grantor  («). 
And  if  the  consideration  be  something  future  or 

(o)  See  also  Lynn  v.  Chaters,  &  E.  517. 

2  Kee.  521 ;  Greenslade  v.  Dare,  (r)  4  East,  200 ;  2  B.  &  Aid 

19  Jut.  294.  554.     See,  however,  the  obser- 

(p)  Lampon  v.  Gorke,  5  B.  &  vations  of  Lord  Chief  Justice 

Aid.  606.  Denman,  2  G.  <k  D.  165. 

{q)  Bex  V.  Scammmden,  3  T,  («)  See  infi«,  tit    "  Settle- 

R.  474  ;  Rex  v.  Cheadle,  3  B.  &  ments," 
Ad.  833;  EexY.  Wickham,2A. 
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contingent,  and  afterwards  fail,  the  deed  is  not 
thereby  avoided  (f) ;  and  in  the  case  of  a  settlement 
made  in  consideration,  or  upon  the  supposition  of 
the  validity  of  a  marriage  which  turned  out  to  be 
invaUdy  it  was  held  that  the  settlement  remained 
good  («). 

A  Court  of  equity  will  reUeve  against  an  inadequate  inadeqiuteooii- 
consideration,  not  only  in  the  case  of  contracts,  but  reiwTed  agMiut 
even  after  the  execution  of  the  conveyance ;  though,  in 
the  latter  case,  the  inadequacy  must  be  very  gross  to 
obtain  relief  (ai).  In  the  case,  however,  of  heirs  and 
others  selling  expectancies  and  reversions,  the  Court 
requires  that  an  adequate  price,  according  to  the 
market  value  (even  if  not  according  to  an  actuary's 
valuation),  shall  have  been  given,  and  for  default  of 
it  will  set  aside  a  purchase  (y).  Hence,  in  dealing 
with  an  estate  which  has  been  sold  as  a  reversion,  it  is 
desirable  to  know  that  an  adequate  price  was  paid  for 
the  reversion,  but  it  is  not  necessary  that  the  sale  shall 
be  by  auction  {z). 


{t)  Co.  Litt.  204  a. 

(u)  BcughtonY.  SandilandSf 
3  Taunt.  342. 

(x)  Sugd.  13ih  edit.  ch.  7, 
sect.  1 ;  Dart,  cL  14,  sect  2  ; 
Borell  Y.Danny  2  Hare,  440, 450. 


Rice  y.  Gordon^  11  Bear.  265. 

(y)  lordAldboroughY.  Trye^ 
7  a.  A  Fin.  436  ;  Sugd.  235  ; 
Dart,  491. 

(2)  Edtoarda  v.  Burt,  2  De 
G.,  M.  k  G.  55. 
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Sbct.  6. — Of  Operative  Wbrde. 
OperatiTe  woH»       Aptee  the  statement  of  the  consideration  and  the 

— place  of; 

receipt  for  it,  come  the  operative  words  of  aliena- 
tion, covenant,  agreement,  or  otherwise,  as  the  case 
may  be. 
Z^^^^  *^®        In  instruments  of  alienation  it  was  till  lately  the 
sent  tenaei.         practice  to  insert  the  operative  words  twice ;  first  in 

the  perfect,  and  then  in  the  present  tense.  The 
practice  arose  from  the  earliest  form  of  conveyance  of 
freehold  estate  having  been  the  charter  of  feofl5nent, 
which  evidenced  the  precedent  livery  of  seisin,  whereby 
the  estate  had  actually  passed.  The  feoffor  having 
already  enfeoffed  the  feoffee,  the  charter  naturally 
witnessed  that  he  had  done  so,  and  proceeded  in  the 
present  tense  to  confirm  the  feoffment  (a) ;  and  this 
form,  sensible  in  its  original  application,  was  till 
lately  and  is  sometimes  still  senselessly  applied  to 
every  instrument  of  alienation,  without  regard  to  the 
fact  that  no  previous  act  of  alienation  has  taken  place. 
In  the  present  work,  the  operative  words  are  used  in 
the  present  tense  only,  except  in  the  deeds  of  dis- 
claimer, which  properly  give  the  operative  words  of 
refusal  and  disclaimer  in  the  past  as  weU  as  in  the 
present  tense;  because  the  intended  operation  of 
these  deeds  is  to  preserve  evidence,  not  merely  that 
the  donee  then  and  thenceforth  refuses  the  estate 
or  oflSce,   but  that    he    has  refused    it   previously 

(a)  See  West's  Symb.  (edit.  1615),  sect.  238  et  seq.  ;   2  Bl. 
Com.  App.  No.  1. 
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and  from  the  time  of  its  having  been  offered  to 
him  {S). 

It  has  also  been  the  fashion,  till  lately,  to  use  a  MaittpUoation 
great  number  of  operative  words,  without  regard  to  worda. 
their  true  meaning  and  application.  Thus,  to  pass 
freehold  hereditaments  the  words  "grant,  bargain, 
seD,  aUen,  release,  and  confirm,"  have  been 
commonly  used,  with  the  addition  when  the  instru- 
ment was  a  feoffment,  of  "  enfeoff ;"  to  pass  chattels 
real  and  personal  "bargain,  sell,  assign,  transfer, 
set  over,  and  confirm,"  have  been  treated  as  the  due 
complement ;  leases  have  been  made  by  the  words 
"  grant,  bargain,  sell,  demise,  and  to  farm  let  "  and, 
in  surrenders,  "  bargain,  sell,  assign,  surrender,  and 
yield  up,"  have  been  employed.  This  multiplica- 
tion of  useless  expressions  probably  owed  its  origin 
to  the  want  of  knowledge  of  the  true  meaning 
and  due  application  of  each  word,  and  a  consequent 
apprehension,  that,  if  one  word  alone  were  used,  a 
wrong  one  might  be  adopted  and  the  right  one 
omitted ;  and  to  this  something  must  be  added  for 
carelessness  and  the  general  disposition  of  the  pro- 
fession to  seek  safety  in  verbosity  rather  than  in 
discrimination  of  language  {c).    Nearly  all  the  words  nistmet  meu- 

,  ,  ing  of  loine 

used  have  a  true  and  precise  meaning  adapted  to  a  oper»ti?e  woitb. 
particular  case ;  and  so  long  as  several  kinds  of  deeds 

(6)  See  tit.  ^^  Deeds  of  Dis-  naay  be  accidentally  omitted — 

daimer."  a  very  good  rea/aon  for  care  in 

(c)  It  has  also  been  ai^gped  engrossing  and  examining  the 

that  several  words  should  be  engrossment,  but  not  for  mul- 

used,  because    in    engrossing  iiplying  unnecessary  words, 
the  instrument  a  single  word 
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■dMT. 


Omi. 


Release. 


Alien. 


Confirm. 


BaTgain  and  sell 
—as  operating 
nnder  the  Sta- 
tate  of  Usea. 


were  in  use>  the  employment  of  such  words  in  their 
proper  deeds  was  strictly  right.  Thus,  "enfeoff" 
was  the  technical  and  proper  operative  word  of  a 
feofiment^  so  long  as  a  feoffment  was  in  use;  and 
"grant"  always  was,  and  is  still,  the  appropriate 
word  for  passing  incorporeal  hereditaments,  remain- 
ders, reversions,  and  generally  freehold  estates  not 
lying  in  livery,  and  consequently  not  the  subject  of 
livery  of  seisin  and  feoffment.  "Release"  is  the 
proper  word  for  the  conveyance  of  a  remainder  or 
reversion  to  the  person  in  possession,  and  conse- 
quently was  the  commonest  word  of  conveyance,  as 
long  as  a  lease  and  release  were  the  commonest  mode 
of  assurance;  and  "alien"  is  the  general  term  of 
the  law  for  absolutely  and  entirely  parting  with  an 
estate  {d).  The  word  "  confirm"  is  appropriate  where 
there  has  been  a  previous  conveyance  to  the  grantee 
of  the  property,  and  such  conveyance  is  intended  to 
be  actually  confinned ;  but  in  practice,  the  word  is 
generally  applied,  without  much  regard  to  its  mean- 
ing, to  any  conveyance  by  a  beneficial  owner. 

The  words  "bargain  and  sell"  have  more  than 
one  meaning.  There  is  the  bargain  and  sale  operat- 
ing under  the  Statute  of  Uses,  which  vests  the  legal 
estate  in  the  bargainee  by  force  of  the  statute,  but 
which  requires  in  every  case  a  pecuniary  (though  it 
may  be  nominal)  consideration,  and,  to  pass  freehold 
estate,  requires  enrolment  within  six  months  from  its 
date.  The  common  lease  for  a  year  was  a  bargain 
and  sale  of  this  kind,  which,  being  for  less  than  an 


(d)  See  Jacob's  Law  Diet  « Alienation." 
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estate  of  freehold,  did  not  require  enrolment,  and,  by 
force  of  the  statute,  vested  the  possession  in  the  bar-* 
gainee,  and  rendered  him  capable  of  receiving  the 
reversion  in  fee  by  a  common  law  release.  So,  a 
mortgage  by  the  freeholder  for  a  term  of  years,  is 
appropriately  made  by  the  words  "  bargain  and  sell,** 
the  instrument  operating  strictly  as  a  bargain  and 
sale    under  the    statute  without    enrolment.      The 


words  ''  bargain  and  sell "  are  also  the  words  usually  Barxm  «id  wu 
employed  in  the  execution  of  common  law  authori-  law. 
ties.  Thus,  exegutors  having  a  naked  power  to  sell 
real  estate  (as  in  the  common  case  of  a  power  given 
them  to  sell  copyholds,  so  as  to  avoid  the  necessity  of 
an  admittance  before  sale),  convey  by  the  words 
''  barg^n  and  sell ;"  such  words  having  no  effect  in 
themselves,  but  merely  designating  the  persons  to 
whom  the  executors  seU,  and  who  are  to  take  by 
virtue  of  such  designation  under  the  will.  There  is 
nothing  particularly  appropriate  in  the  words  "  bar- 
gain and  sell "  for  this  purpose ;  but  as  they  are  the 
customary  words,  and  no  other  words  perhaps  are 
more  apposite,  it  is  fitting  to  retain  them. 

The  words  "bargain  and  sell"  have  no  proper 
meaning,  as  applied  to  assignments  of  chattels,  real 
or  personal,  or  to  surrenders,  or  generally  to  any 
instrument,  except  a  true  bargain  and  sale  operating 
under  the  Statute  of  Uses,  or  as  an  execution  of  a 
common  law  authority. 

The  word  "  grant"  in  a  conveyance  was  at  all  times  "Onmf*  always 
of  the  most  general  extent   and  .  effect,   and  might  «nd  now  the  loie 
operate  as  a  grant,  feoffment,  gift,  lease,  release,  con-  anoe  of  frwhoid 
firmation,    surrender,  covenant  to  stand  seised,  or 
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Snppoaed  effeci 
of  "  grant"  in 
unplyinga  war- 
ranty  of  title, 
•nroneovi — ^tbe 
word  proper  to 
bensed  ij 
mortgagees  and 
troafceea. 


other  assuiance  (e) ;  and,  since  the  1st  of  October, 
1845,  all  corporeal  hereditaments  have,  as  regards 
the  conveyance  of  the  immediate  freehold  thereof, 
been  deemed  to  lie  in  grant  as  well  as  in  livery  (/) ; 
so  that  grant  is  now  not  only  the  sufficient  but  the 
proper  technical  word  of  conveyance  of  every  freehold 
estate,  and  is  used  accordingly  in  the  following  pre- 
cedents, without  the  addition  of  any  other  word, 
except  ''  confirm/'  in  those  cases  where  the  latter  is 
either  strictly  appropriate,  or  is  established  by  a  user 
almost  equivalent. 

Before  the  Act  8  &  9  Vict.  c.  106,  it  had  become 
the  settled  practice  that  mortgagees,  incumbrancers, 
trustees,  and  other  persons  not  having  a  beneficial 
interest  did  not  convey  by  the  word  "  grant/'  at  least 
not  unless  the  word  was  preceded  by  "  according  to 
their  respective  estates  and  interests,  but  not  frirther 
or  otherwise,''  or  some  similar  expression.  The  prac- 
tice arose  firom  a  notion,  that  the  word  "  grant,"  when 
used  without  qualification,  impUed  a  warranty  of  the 
title ;  but  this  was  a  mistake,  for  although,  in  a  lease 
for  years  rendering  rent,  and  containing  no  express 
covenant  by  the  lessor  for  quiet  enjoyment  by  the 
lessee,  the  word  implied  a  covenant  for  quiet  enjoy- 
ment (ff) ;  it  had  no  such  operation  when  used  in  the 


(«)  Co.  Litt  301  6 ;  2  Wms. 
Saund.  96  a,  n.  (1). 

(/)  8  <fe  9  Vict  c.  106,  s.  2. 
The  latter  part  of  the  section 
relating  to  the  imposition  of  an 
additional  stamp  dutj  in  lieu 
of  that  on  a  lease  for  a  year, 
was  repealed  by  the  13  <k  14 


Vict  c.  97,  s.  6. 

(ff)  4  Rep.  80  6;  5  Rep.  17 
a ;  Com.  Dig.  tit.  "  Covenant," 
A.  4 ;  9  Vea  330 ;  SchlenJcer 
V.  Moxsy,  3  B.&C.  789  ;  S.  C, 
7  D.  &  R.  747  ;  Hargr.  &  ButL 
Co.  Litt.  384  a,  n.  (1). 
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conveyance  of  an  estate  of  inheritance,  or  of  the  whole 
of  the  grantor's  estate;  and  even  if  it  could  have 
had  such  an  operation,  the  insertion  of  the  express 
covenant  against  their  own  incumbrances  only,  which 
b  always  entered  into  by  persons  interested  merely 
as  incumbrancers,  or  not  beneficially  interested,  would 
have  restrained  the  impUed  warranty  within  the  import 
and  effect  of  the  covenant  (A) .  And,  by  the  Act,  8  &  9 
Vict.  c.  106,  s.  4,  it  was  expressly  enacted,  that  the 
word  ''grant,"  in  a  deed  executed  after  the  1st  of 
October,  1845,  should  not  imply  any  covenant  in  law 
in  respect  of  any  tenements  or  hereditaments  except 
so  £Eir  as  the  word  might  by  force  of  any  Act  of 
Parliament  imply  a  covenant  (z).  Hence,  there  is 
no  reason  whatever  why  mortgagees,  incumbrancers, 
trustees,  and  other  persons,  not  beneficially  interested, 
should  not  convey  by  the  word  ^' grant;"  and  the 
practice  that  they  should  so  convey  is  now  well 
established.  They  do  not  usually  convey  by  the 
word  ''  confirm,"  that  word  being  reserved,  though 
with  no  great  propriety,  for  persons  beneficially 
interested. 

It  was  formerly  held  to  be  necessary  that  the  word  ^^j  ^<«^  ^ 

^  *'  ^  "^  oaarepoMd  may 

" grant'   should  be  used  in  a  grant  (Jk),  and  the  doc-  operate m a 
trine  has  been  so  stated  by  an  eminent  modem  writer : 

(A)  Hargr.  &  Butl.  Co.  Litt.  imply  uBual  covenents  for  title. 

384  a,  n.  (1) ;  and  poBt^  p.  101.  See  Davidson's  Concifle  Prece- 

(t)  The  exception  is  under-  dents,  5th  edit.  p.  65. 

stood  to  apply  to  provisions  in  (k)  Moo.  34,  pL  113 ;  Den- 

railway  and  other  Acts  of  that  ton  and  FeUipkuy^s  com,  cited 

nature,  in  which  it  is  provided,  1  Cro.  Jac.  213. 
that  the  word  "grant"  shall 
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but  the  contrary  is  now  well-established  law  (/).  So, 
too«  it  was  formerly  said  that  releases,  confirmations, 
surrenders,  or  the  like,  could  not  operate  as  grants, 
nor  one  of  such  assurances  as  another,  because  they 
were  proper  and  peculiar  manner  of  conveyances,  and 
destined  to  a  special  end  («9).  But  **  the  judges  of 
late  years  have  had  a  greater  consideration  for  the 
pdmn^  of  the  estate,  which  is  the  substance  of 
the  deed,  than  the  manner  how,  which  is  the 
shadow  ''  (n) ;  and  it  seems  now  to  be  settled,  that, 
if  a  deed  is  incapable  of  operating  as  intended,  but 
is  capable  of  operating  as  some  other  kind  of  assur- 
ance, it  shall  be  held  so  to  operate.  Thus,  a  feofiment 
of  lands  in  lease,  if  void  for  want  of  livery  of  seisin, 
may  operate  as  a  grant  of  the  reversion  {o) ;  so,  like- 
^:  a  bargain  and  sale  not  enroUed(;,).  and  an 
appointment  not  executed  in  the  manner  required  by 
the  power  (q).  A  grant  and  surrender  has  been  con- 
strued as  a  covenant  to  stand  seised  (r),  and  a  deed 
which  would  otherwise  have  been  void  as  a  grant  of 
a  freehold  in  future  has  been  similarly  construed  (s). 
And  where  a  conveyance  was  by  bargain  and  sale 
enrolled,  in  order  to  make  a  tenant  to  the  praecipe, 
but  if  it  were  construed  as  a  bargain  and  sale,  the 

(t)  Hargr.  and  Butl.Co.  Litt.         (p)  Adams  v.  Steed,  Cro.  Jac. 

384a,n.(l);5T.R129.    See  210. 

too  the  cases  of  deeds  operating         {q)  Shove  y.  Pincke,  5  T.  K 

as  grants,  collected  infra.  124,   310 ;   Perry  y.  Watts,  3 

(m)  Co.  Litt.  301  b.  M.  k  Gr.  775. 

{n)  3  Ley.  372.  (r)  Doe  d.  DatM  v.  Wood- 

(o)  2  Roll  Abr.  56,  pi.  1 ;  rofe,  10  M.  &  W.  608. 
Kmtsford  y.  Edes,  Id.  pi.  2 ;  («)  Doe  y.  Prince,  20  L.  J 

Lucy  y.  Englefield,  Id.  pi.  3.  C.  P.  223. 
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recovery  would  have  been  void,  by  reason  of  the  legal 
estate  not  being  vested  in  the  tenant,  it  was  held  to 
operate  as  a  grant,  so  as  to  make  the  recovery  vaUd  {t). 
The  doctrine  that  releases,  and  other  deeds,  though  PftMsUcai^aeof 

,    .  ,  *.      •  thia  doctrine. 

inoperative  in  theur  own  character,  may,  if  circum- 
stances permit,  operate  as  grants,  is  sometimes  useful  in 
practice.  For  it  sometimes  happens,  that  in  convey- 
ances by  lease  and  release,  the  lease  for  a  year  is  lost, 
or  is  defective :  but  if  the  (estate  was  in  lease,  or  there 
was  a  term  of  years  outstanding,  the  release  wiU  have 
operated  as  a  grant  of  the  reversion.  It  is  true,  that, 
after  a. considerable  lapse  of  time,  the  execution  of  a 
lease  for  a  year,  which  is  not  forthcoming,  will  be 
presumed  {u) ;  and  such  defects  have  been  to  some 
extent  remedied  by  the  statute  3  &  4  Will.  4,  c.  74, 
8.  10,  supplying  the  defect  in  the  case  of  recovery 
deeds,  and  by  the  statute  4  &  5  Vict.  c.  21 ;  but  in 
some  cases,  the  doctrine  adverted  to  will  still  be  found 
useful. 

If  a  tenant  for  life  and  reversioner  or  remainder-  Operation  of 
man  jom  m  conveying  the  mheritance,  each  of  course  tenant  for  Ufe 

11111  Mod.  remainder- 

passes  his  own  estate  (to) ;  and,  even  under  the  old  law,  man. 
such  a  conveyance  by  deed,  without  livery  of  seisin  or 
lease  for  a  year,  would  have  been  good ;  for  it  would 
have  been  construed  as  operating,  first  as  a  grant  of 
the  reversion  or  remainder,  and  then  as  a  surrender 
of  the  estate  for  life  {w). 

(t)  HaggersUyrve  v.  BaTdmry,  W.  725  ;  Ford'v.  Lord  Grey^  6 

5  B.  ik  C.  101 ;  /SI  C7.,  7  D.  &  Mod.  44  ;  1  Salk.  285  ;  Holmu 

R.  723.     See  too  Goodtitle  y.  y.  Aislabie,  1  Madd.  551. 

Bailey,  Cowp.  600.  (w)  1  Co.  Rep.  76  a. 

(m)  Jenkins  v.  Pecux,  6  M.  &  {x)  2Roll.  Abr.498(K),pl.  2. 


I       ♦ 

I 
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OpemtiTe  woids       Ih  assigiuiiants  of  the  owner's  whole  interest  in 
0  atfignmen       (ji^ttels  real  and  personal,  the  only  general  proper 

operative  word  is  ''  assign/'  coupled  occasionally  with 
the  word  ''confirm/'  in  the  same  cases  in  which 
"  confirm  "  is  coupled  with  "  grant "  in  conveyances 
of  freehold  estate  (y). 

With  respect  to  the  special  operative  words  which 
are  in  use  in  special  assurances,  some  observations 
will  be  found  in  the  introductions  to  the  precedents 
of  such  assurances  respectively. 

(y)  See  supiB^  p.  68. 
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Sect.  7. — OfParceh. 

Thb  operative  words  are  followed  immediately  by  the  Fteoeia— mMn- 
description  (either  expressly  or  by  reference)  of  the  pro- 
perty dealt  with.  This  description  is  technically  called 
the  "parcels."  The  word  "parcel"  (in  law  Latin 
*' parcella^'')  seems  to  have  been  originally  applied,  in 
the  sense  of  "a  piece/'  to  land  only  (xr),  but  in  modem 
usage  the  expression  "  parcels  "  is  used  to  signify  the 
description  of  the  property,  be  it  what  it  may>  and 
whether  the  description  be  express  and  independent, 
or  by  reference  to  the  recitals  or  to  the  subsequent 
parts  of  the  instrument,  or  to  some  other  instrument. 

The  parcels,  as  above  mentioned,  are  usually  Manner  of 
inserted  in  the  operative  part,  either  by  a  detailed  pareeUmiiiA 
description,  or  by  reference  to  a  schedule,  or  to  '^  *" 
one  of  the  other  operative  parts  of  the  instrument ; 
and  when  it  is  necessary  to  mention  them  in  the 
recitals,  they  are  referred  to  as  expressed  to  be 
subsequently  granted,  or  otherwise  dealt  with  as  the 
case  may  be.  Where  the  instrument  in  recital  affects 
only  part  of  the  property  intended  to  be  assured,  the 
reference  wiQ  usually  be  sufficient,  and  will  be  least 
troublesome  if  it  be  to  "  part  of  the  hereditaments 
hereinafter  expressed  to  be,"  &c. ;  but  in  some  cases 
it  is  necessary  or  desirable  to  distinguish  the  different 
parts  affected  by  the  different  recited  instruments, 
and  the  reference  will  then  be  to  "  the  hereditaments 
firstly,  secondly,  &c.,  hereinafter  expressed  to  be,"  &c., 

■ 

{z)  JacoVs  Law  Diet. 


76  INTRODUCTION. 

using  as  many  numbers  as  may  be  needed^  and  making 
corresponding  distinctions  in  the  actual  description  of 
the  parcels.  Sometimes,  after  the  first  reference,  the 
parcels  may  be  more  conveniently  described  as  those 
comprised  in  one  or  other  of  the  previously  recited 
instruments ;  but  generally  it  is  best  to  refer  uniformly 
to  the  operative  part.  The  references  to  the  same 
parcels  should  always  be  in  the  same  words ;  that  is, 
they  should  always  be  referred  to  as  ''  hereditaments/' 
or  as  ^^  messuages  and  lands/'  or  as  ''  lands  and  here- 
ditaments/' as  they  may  happen  to  be,  and  not  some* 
times  by  one,  and  sometimes  by  another  of  these 
references.  Generally,  in  all  cases  of  real  estate,  the 
Maimer  of  word  ''  hereditaments  "  alone  is  sufficient.  After  the 
paroete  after  ibe  Operative  part  (cxccpt  in  the  habendum,  in  which  it 
opera  ye  part.     .^  usual  to  bc  moTc  particular),  the  parcels  should 

be  referred  to  as  ''the  said  premises  hereinbefore 

expressed  to  be  hereby  granted,"  &c.,  as  the  case 

may  be,  keeping  up,  if  necessary,  the  distinctions  of 

different  parcels,  as  firstly,  secondly,  &c.,  the  word 

"  premises  "  (j)remissa)  applying  strictly  and  properly 

to  what  has  been  previously  dealt  with,  and  including 

OMeainwhioh     everything  which  has  been  so  dealt  with  (a).    There 

uraaUy  deaoribed  are  cascs  iu  which  the  parcels  are  usually  described 

in    e  red  .^  ^^^  rccitals,  and  are  subsequently,  as  well  in  the 

operative  part  as  elsewhere,  referred  to  as  the  "  pre- 
mises." This  happens  in  assignments  and  conveyances 
of  leases,  terms  of  years,  and  particular  estates  and 
interests,  which  can  generaUy  be  most  conveniently 
described  in  the  recital  of  the  instrument  creating 

(a)  Vide  ante,  p.  30. 
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them.  And  as  the  object  of  the  principal  deed  is  to 
assure  exactly  what  was  comprised  in  the  recited 
instrument,  the  best  method  of  attaining  this  is  to 
recite  the  description  of  the  interest  given  in  the 
instrument  creating  it,  and  to  assure  it  by  reference. 
For  the  same  reason,  in  a  disentailing  deed  and  a 
conveyance  of  property  on  the  appointment  of  new 
trustees,  it  is  usual  to  describe  the  property  (if  at  all) 
in  the  recital  of  the  instrument  creating  the  entail  or 
trust,  and  to  convey  it  by  reference. 

It  is  often  necessary  in  dealinir  with  leaseholds,  i«Mehoidptr. 

*f  ^  '  oeu,  when  more 

to  recite  more  than  one  lease,  in  order  to  shew  the  ^  «»•  ^«^ 

Of  ih6  Mine  pro* 

equitable  title  to  the  subsisting  lease.  But  in  framing  v^  »  nauA. 
such  recitals,  the  parcels  should  be  given  at  length 
only  once,  unless  the  description  of  them  in  the 
different  leases  materially  varies.  It  is  most  usual 
to  give  the  parcels  at  length  in  the  recital  of  the 
subsisting  lease,  as  the  operative  part  will  refer 
to  the  property  as  comprised  in  that  lease;  but 
occasionally  it  is  more  convenient  to  give  the  parcels 
in  the  first  recited  lease ;  if  given  in  the  subsisting 
lease,  the  references  in  the  recitals  of  the  prior  lease 
may  be  to  "  the  hereditaments  described  in  the  recital 
hereinafter  contained  of  an  indenture  of  lease  of  the 

day  of r 

In  deeds  of  covenant  for  the  surrender  of  copy-  Oopyiioida. 
holds,  the  parcels  from  the  court-roUs  are  frequently 
given  in  recitals  of  the  surrenders  or  admissions,  on 
account  of  the  vague  and  unintelligible  way  in 
which  the  parcels  often  appear  on  the  court-rolls, 
and  the  difficulty  thence  arising  in  adapting  them 
to  the  operative  part  of  the  deed.     Whether  the 
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oourt^Toll  description  be  given  in  the  recitals,  or  in 

the  operative  part,  it  is  usually  necessary  to  insert 

in  the  operative  part  a  proper  description  adapted 

to  the  actual  condition  of  the  property.     In  deeds  of 

covenant  for  title  following  the  actual  surrender  to  a 

purchaser,  the  property  is  described  in  the  recital  of 

the  surrender,   unless  circumstances  have   rendered 

it  necessary  to  give  the  description  in  the  recital  of 

some  previous  surrender  or  admission. 

PUoeofthe  Farccls  are  not  usually  stated  in  fiill  more  than 

then  11  more      oucc  m  the  Same  mstrument ;  and  if  there  be  more 

tire  ]^^^^^     than  one  operative  part  referring  to  the  same  parcels, 

it  is  a  matter  of  practice  or  discretion  in  which  part 
to  insert  the  parcels  in  full.  If  the  same  property 
be  appointed  and  granted  by  separate  operative 
parts,  the  appointment  precedes,  the  grant,  and 
the  parcels  are  inserted  in  the  grant.  If  there  be  a 
revocation  and  appointment,  the  parcels  are  most 
conveniently  placed  in  the  appointment.  As  a  general 
rule,  the  parcels  should  be  placed  in  the  principal 
or  most  important  operative  part  dealing  with  them, 
though  sometimes  it  is  more  convenient  to  introduce 
them  in  the  first  operative  part  relating  to  them. 
^«^^o^  Generally,  the  parcels  in  the  case  of  real  estate 

are  copied  from  the  latest  description  in  the  abstract 
of  title,  with  such  variations  only  as  the  change  of 
tenancy  or  condition  may  require ;  but,  if  there  has 
been  no  new  description  given  for  a  considerable 
time,  it  often  becomes  necessary  to  frame  one  from 
an  actual  survey,  or  such  other  materials  as  may 
come  to  hand.  On  a  sale,  the  particulars  of  sale, 
and  on  a  mortgage,  the  valuation  of  the  mortgagee's 
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surveyor  commonly  affords  the  necessaiy  materials. 
When  a  new  description  is  introduced,  it  is  desirable 
(with  a  view  to  preserving  evidence  of  identity)  to 
connect  the  new  with  the  old  description  by  a  suitable 
reference.  If  the  instroment  containing  the  old 
description  be  recited,  and  the  recital  (as  it  should 
do)  refer  to  the  new  description  in  the  operative  part, 
the  object  is  accomplished ;  but  in  other  cases,  it  is 
usual,  in  the  operative  part,  to  set  out  the  old  descrip- 
tion, and  foUow  it  by  the  modem  description,  intro- 
duced by  the  words — "  All  which  said  hereditaments 
are  now  better  known  and  described  as  foUows,  (that 
is  to  say) ; ''  or,  which  is  generaUy  better,  to  set  out 
the  modem  description  by  which  the  property  has 
been  contracted  for,  and  follow  it  by  the  ancient, 
introduced  by  the  words — "  All  which  said  heredita- 
ments were  formerly  known  and  described  as  follows, 
(that  is  to  say)/'  In  giving  the  ancient  description, 
however,  it  must  be  seen  that  no  deeds  or  other 
instnunents  are  referred  to,  as  the  result  of  such  a 
reference  would  be  to  encumber  the  title  with  the 
deeds  or  instruments  in  question,  since  the  modem 
deed  could  never  be  produced  without  giving  notice 
of  the  old  deeds  or  instruments.  It  is  also  desirable, 
especially  in  dealing  with  large  estates,  to  add  such  a 
general  description  or  reference  as  will  include  all  the 
property  embraced  in  the  old  description,  even  if  it 
should  tum  out  to  be  wanting  in  the  new,  and,  which 
is  usually  a  matter  of  more  consequence,  to  include 
all  the  property  embraced  in  the  modem  description, 
although  not  in  .the  old. 

Houses  in  towns  and  villages  are  mostly  described  p**"?**^  ^ 

o  ^  noiueB  in  towns. 
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Description  of 
honaes  in  the 
oonntrjy  And 
small  quantities 
of  land. 


as  situate  in,  or  on  the  north  or  other  side  of  the 
street  or  road  to  which  they  front,  and  by  their  exist- 
ing  and  former  occupancies,  and  by  their  numbers 
also,  if  the  houses  in  the  street  are  numbered*  It  is 
usual  also  to  add  the  linear  dimensions,  and  occasion- 
ally the  superficial  contents  of  the  site  of  the  house, 
and  of  its  outbuildings,  yards,  gardens,  and  other 
appurtenances  collectively.  It  is  also  common  to 
mention,  by  the  ownership  or  occupancy,  the  proper- 
ties by  which  the  property  conveyed  is  bounded,  and 
which  are  called  its  abuttals.  If,  however,  the  house 
has  a  number,  the  proper  and  sufficient  description  of 
it  is,  as  "  situate  on  the  —  side  of         ■  street,  in 

the  town  or  parish  of  ,  numbered in  such 

street,  and  measuring,''  &c.,  giving  its  linear  dimen- 
sions on  all  sides,  and  specifying  whether  such 
dimensions  be  those  of  the  site  of  the  house  alone,  or 
of  the  house  with  the  yards,  gardens,  &c.,  belonging 
to  it.  The  number  marks  the  property,  and  the  mea- 
surements define  its  limits ;  so  that  the  mention  of 
the  occupancies,  superficial  contents,  and  abuttals 
is  tmnecessary.  There  should,  if  possible,  howeva:, 
be  a  ground  plan  in  the  margin  of  the  conveyance, 
with  the  linear  dimensions  marked  on  it;  and  the 
description  should  refer  to  this  plan  for  the  dimen- 
sions, instead  of  setting  them  out. 

Houses  in  the  country  (which  almost  universally 
have  some  land  attached  to  them),  and  lands,  when 
consisting  only  of  one  or  a  few  fields,  are  usually 
described  by  their  name,  and  as  being  in  the  parish 
in  which  they  are  situate,  and  by  their  superficial 
contents,  the  roads  and  other  properties  on  which 
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they  abut,  and  their  occupancies*  In  this  case  also, 
however,  there  should,  if  possible,  be  a  ground  plan 
on  the  deed  showing  the  superficial  contents  and 
abuttals,  and  referred  to  in  the  body  of  the  deed 
accordingly. 

When  a  property  consisting  of  several  pieces  of  i>««n>»oii^of 
land,  or  of  several  houses,  is  conveyed  (and  especially  "cteduie  and 
in  the  former  case),  it  is  usual  to  give  the  description 
in  a  schedule  at  the  foot  of  the  deed,  and  to  insert 
in  the  operative  part  a  reference  to  the  schedule ;  and 
the  schedule  itself  frequently  refers,  by  distinguishing 
numbers,  either  to  a  map  or  plan  of  the  property 
drawn  on  the  deed,  or  to  the  parish  map  belonging . 
to  the  apportionment  of  the  tithe  commutation  rent- 
charge,  or  to  a  map  annexed  to  an  inclosure  award. 
When  the  schedule  contains  numbers  or  other  refer- 
ences to  a  map  or  plan,  the  body  of  the  deed 
should  contain  words  referring  to  the  map  or  plan 
and  connecting  it  with  the  schedule.  The  con- 
tents of  such  a  schedule  are  usually  given  in  a 
tabular  form,  in  columns  containing — 1st,  the  dis-. 
tinguishing  number  on  the  map  or  plan ;  2nd,  the 
name  of  the  field  or  street  and  number  of  the  house ; 
3rd,  the  istate  of  cultivation  of  the  field ;  4th,  the 
quantity  in  superficial  contents ;  and,  5th,  the  occu- 
pancy* Sometimes  a  column  is  added,  in  which 
remarks  relative  to  alterations  in  the  properties  since 
former  descriptions,  and  other  observations  to  elucidate 
the  description,  are  given.  It  is  hardly  necessary 
to  add,  that,  whenever  it  is  practicable,  properties 
consisting  of  more  than  two  or  three  fields  should  be 
conveyed  by  reference  to  a  schedule  and  map,  and 

VOL.  I.  » 
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that  the  map,  if  possible,  should  be  an  extract  firom 
the  parish  map,  and  should  preserve  the  numbers 
of  that  map.  The  description  so  given  is  brief,  dear 
to  the  eye,  and  easily  identified,  notwithstanding  sub- 
sequent alterations  made  in  the  property  by  the 
removal  of  fences  and  roads,  or  by  building,  which 
is  far  from  being  the  case  in  any  respect  with  the 
descriptions  in  the .  body  of  the  deed  by  words  only. 
And,  as  before  observed,  when  (from  the  property 
being  small)  a  schedule  is  unnecessary,  still  a  map  or 
plan  should  be  drawn  on  and  referred  to  in  the 
deed.  Care,  however,  should  be  taken  in  using  a 
plan  to  have  either  a  substantive  description  of  the 
property  in  the  body  of  the  deed,  or  in  the  schedule, 
so  as  to  let  the  plan  be  merely  in  aid  and  explana- 
tion of  the  description,  or  else  to  insure  perfect 
accuracy  in  the  plan  itself.  This  is  particularly 
requisite  where  land  is  cut  up  for  building  purposes, 
or  is  otherwise  conveyed  by  reference  to  imaginary 
lines  of  demarcation  {S). 
DeMriptiraior  It  18  of  coustaut    occurTcnce,    especially  in  the 

parceli  when 

lands  of  differ-     couuties  of  Norfolk  and  Suffolk,  that  lands  of  free- 

ent  tenures  w^-iiii  vii  i 

intermixed  so  as  uold,  and  copyhold  or  customaiy  tenure,  become  so 
tingoishabie.  blended  together,  that  the  freehold  cannot  be  distin- 
guished from  the  customary  lands.  In  this  case,  it 
is  usual  to  grant  "  all  such  and  so  many  and  such 
part  and  parts  as  are  of  freehold  tenure  of  the  here- 
ditaments heremafter  described,  that  is  to  say," 
giving  the  proper  description  of  the  blended  property, 
either  in  the  body  of  the  deed,  or  by  reference  to  a 

(6)  Dart,  345. 
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schedule/ as  may  b^  convenient.  The  covenant  to 
surrender  is  for  a  surrender  of  "  all  such  "  &c.,  "  as  are 
•of  copyhold  or  customary  tenure,  of  the  said  heredita- 
ments hereinbefore  {or  in  the  said  schedule  here- 
under written)  described,  and  the  freehold  parts 
whereof  are    hereinbefore  expressed  to  be   hereby  » 

granted."  If  leaseholds  are  undistinguishably  inter- 
mixed with  freeholds  or  copyholds  a  similar  device 
will  serve  the  purpose. 

In  conveying  estates  held  in  remainder  or  rever-  Dewnptwn  ot 

.     .     ,  ,  ,  property  held  ia 

.sion,  it  IS  better  to  convey  the  property  by  a  common  mcreioii  or 
descnption,  as  if  it  were  m  possession,  and  m  the 
habendum  to  state  that  it  is  conveyed  subject  to  the 
prior  estates,  rather  than  to  convey  by  name  the  rever- 
sion or  remainder,  ex!pectant  and  to  take  effect  on  the 
specified  event  {c) ;  because  it  is,  or  is  supposed  to  be 
the  law,  that  a  reversion  or  remainder,  if  conveyed 
as  such,  will  not  pass,  unless  described  with  strict 
accuracy ;  whereas,  if  the  property  be  conveyed  by 
its  proper  description,  the  accuracy  of  the  statements 
in  the  habendum  will  not  be  material  {d). 

It  would  be  of  Uttle  practical  use  to  enter  into  a  Meting  of  pw- 

*•  tiealMr  words  of 

detailed  explanation  of  the  several  technical  words  of  dewripdon. 
description  of  various  kinds  of  real  property  which 

(c)  Dart,  347.  reyersions,  remainder  and  re- 

{d)  See  Vin.  Abr.   "Rever-  inainder8,"<fec.,"of  the  said pre- 

sion,*'  G.,  and  Com.  Dig.  "  Es-  mises  hereinbefore    expressed 

tates,"  B.  12.     This  doctrine  to  be  hereby  granted  :"  the  use 

is  supposed  to  be  the  origin  of  of  which  was  supposed  to  be, 

the  clause  formerly  inserted  in  that,  if  the  reversion  were  in-  ' 

oonTeyances  at  Uie  end  of  the  correctly  described  in  detail, 

general  words,  but  now  obso-  it  might  pass  by  these  general 

lete  J  ^  and  the  reversion  and     words. 

o  2 
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are  mentioned  in  text-books  {e).  It  may  be  conve- 
nienty  however,  to  observe^  that  by  the  word  *'  manor  *' 
all  the  demesne  lands  of  the  manor  and  the  free- 
hold of  the  copyhold  lands  will  pass,  as  well  as  the 
8eignory(/);  and  an  advowson  appendant  to  the 
manor  will  pass  by  a  conveyance  of  the  manor  (y), 
except  when  the  conveyance  is  by  the  Crown  (A).  A 
reputed  manor,  too,  will  pass  by  the  description  of  a 
** manor "(i).  The  word  "messuage"  is  used  to 
express  an  ordinary  dwelling-house,  but  seems  pro- 
perly to  mean  a  dwelling-house  with  land  attached  (i). 
The  expression  *'  capital  messuage  *'  is  applied,  not  in 
the  auctioneer's  meaning  of  an  excellent  house,  but 
as  the  chief  mansion-house  (capitale,  from  caput,)  of 
the  estate.  The  word  "  farm  **  includes  the  farm- 
house and  all  the  land  held  therewith  (Q.  "  Land '' 
signifies,  not  only  land  in  the  ordinary  meaning  of 
the  word,  but  houses,  and  everything  therein,  or  per- 
manently affixed  thereto  {m).  The  word  "  tenement  '* 
comprises,  not  only  land,  but  every  subject  of  tenure. 


(e)  Information  on  the  sub- 
ject may  be  found  in  Co.  Litt. 
4  a,  6  a ;  Touchst.  pp.  21  et 
fleq. ;  Burton,  §  545 — 553 ;  Cru. 
Dig.  t.  zzxii.  c  XXL  a.  34, 
Jacob*B  Law  Diet. 

(/)  ^'  ^^^  ^  ^i  Touchst. 
92 ;  Hicks  y.  SaUiU,  23  L.  J. 
571 ;  but  not  if  the  manor  be 
a  reputed  manor  only :  Doe  d. 
Clayton  y.  Williams,  11  M.  dc 
W,  803. 

(^)  Touchst  92. 


(h)  Attomey-Oeneral  t.  Sit- 
well,  1  Y.  &  C.  559. 

(t)  Cm.  Dig.  t.  32,  c.  ixL 
8.  38. 

{k)  Co.  Litt  5  b ;  Smith  v. 
Martin,  2  Saund.  500;  Burton, 
§  546.  See,  too,  Ferm  t.  Graf- 
ton, 2  Bing.  N.  C.  617. 

(Q  Co.  Litt  5  a;  Touchst 
93. 

(m)  Co.  Litt  4  a ;  Touchst 
91. 
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whether  corporeal  of  incorporeal (»).  But  "here- 
ditament "  is  the  word  of  largest  signification,  and  of 
most  universal  use ;  it  extends  to  everything  which 
may  be  inherited,  whether  corporeal  or  incorporeal, 
real  or  personal,  or  mixed ((?).  "Water"  will  not 
extend  to  the  land  on  which  it  stands  (/?) :  the  proper 
description  of  a  piece  of  water  is  "  that  piece  of  land 
covered  with  water:"  the  word  "pool,"  however, 
includes  not  only  the  water,  but  the  land  on  which  it 
stands  (^). 

The  general  description  of  the  property  may  be  QaanficatioDg : 
restrained  by  qualifications,  either  implied  or  express. 
A  striking  instance  of  implied  qualification  is  the  rule,  —implied ; 
that,  if  general  words  be  preceded  by  a  specification 
or  enumeration  of  particulars,  the  general  words  will 
not  be  construed  to  signify  anything  of  a  higher 
order,  or  more  importance  than  or  of  a  different 
nature  from  what  is  before  expressed  (r),  thus,  by  the 
description  of  all  the  grantor's  "plate,  jewels,  and 
other  estate,"  only  property  of  the  same  kind,  as  plate 
and  jewels,  or,  at  the  utmost,  only  personal  estate, 
will  pass  {s). 

An  express  qualification  is  the  addition  of  some^  —express. 
thing  which  narrows  the  general  description.     Thus, 
in  a  grant  of  the  "  manor  of  D.  in  D.,"  the  words 

(n)  Co.  Litt  6  a,  (p)  Co.  Litt  4  6. 

(o)  Co.  Litt.  6  a ;  2  BL  17.  {q)  Co.  Litt  5  6. 

It^is  said  in  the  Touchst.  91,  (r)  Burton,  §557  ;  Rooke  v, 

that  the  word  ''tenements"  is  Lord  Eensingtan,  2   E.  &  J. 

a  word  of  as  large  extent  as  753 ;  ffutchauon  t.  Eay;  23 

''hereditaments;'*  hut  this  is  Beay.  413. 
contrary  to  the  other  autho-         (<)  Barton,  §  558. 
rities. 
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**  in  D/'  are  an  express  qualification,  restraining  the 
general  description  of  the  manor  to  that  part  of  it 
which  lies  in  the  vill  of  D.  (f)  \  and  if  a  man  grant  all 
his  lands  in  D.  which  he  purchased  of  A.  B.,  nothing 
will  pass  but  the  lands  purchased  of  A.  B.  {ti).  It  is, 
Bffeot  of  erro-      howcYcr,  a  most  important  practical  rule,  that  if  there 

neoQfl  addiiioDs  ^  *- 

to  a  dMcriptaon.  be  a  Sufficient  description  to  render  certain  the  pro- 
perty intended,  the  addition  of  an  erroneous  circum- 
stance as  to  the  occupation  or  locality,  or  otherwise, 
will  have  no  eflFect(a?).  Thus,  if  a  person  grant  a 
close,  by  name,  as  situate  in  a  certain  parish  and 
county,  and  it  turns  out  that  the  parish  Ues  in  two 
counties,  and  that  the  whole  of  the  close  in  question 
is  situate  in  the  county  not  named,  the  false  addition 
will  have  no  effect  (y).  And  if  a  man  grant  a  farm 
by  name,  and  then  describe  it  (contrary  to  the  fact) 
as  in  the  occupation  of  a  certain  person,  this  false 
circumstance  will  be  considered  as  mere  surplusage  (z). 
But  if  there  be  an  error  in  the  principal  description, 
a  correct  addition,  it  is  said,  will  not  remedy  the  error. 
Thus,  a  grant  of  lands  in  the  parish  of  A.  in  the 
tenure  of  B.,  will  not  pass  lands  of  the  grantor  which 
are  situate  in  C.  and  held  by  B.,  although  the  grantor 
have  no  lands  in  A.  {a). 

General  words.        lu  convcyauces,  mortgages,  settlements,  and  many 

other  assurances  of  corporeal  hereditaments,  numerous 
words  descriptive  not  only  of  every  kind  of  easement, 
privilege,  or  appurtenance,  supposed  to  be  capable  of 

{t)  Touchst.  99.  (y)  4  Cru.  Dig.  by  White,  p. 

(m)  Bro.     Abr.     **  Grants/'  269. 
92.  {2)  lb. 

{x)  Burton  §  560,  567.  (a)  Id.  p.  270. 
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belonging  to  the  property  assured,  but  also  of  portions 
of  the  sofl,  fixtures,  and  produce  of  the  land  (as 
timber),  are  added  to  the  description  of  the  property, 
and  are  called  the  ''general  words/'  Easements 
and  privileges  legally  appurtenant  to  property  pass 
by  a  conveyance  of  the  property  simply,  without  any 
additional  words ;  but  easements  and  privileges  may 
be  used  or  enjoyed  with  or  may  be  reputed  to  apper* 
tain  to  property,  and  may  be  capable  of  being  conveyed 
with  it  without  being  legally  appurtenant,  and  such 
easements  and  privileges  will  not  pass  by  a  con- 
veyance of  the  property  simply,  or  without  being 
expressly  mentioned.  Thus,  where  there  is  a  unity 
of  seisin  or  possession  in  the  same  person  of  any  land, 
and  of  an  easement  in  or  over  the  land,  the  easement 
is  either  extinguished  or  suspended,  according  to  the 
duration  of  the  respective  estates  in  the  land  and  the 
easement,  and  after  such  extinguishment  or  during 
such  suspension,  the  easement,  though  existing  in 
actual  use,  cannot  pass  as  appurtenant,  but  may  be 
granted  either  by  express  description,  or  by  general 
description  under  the  common  general  words  as  an 
easement  used  or  enjoyed  (d).  Hence  the  origin 
and  use  of  the  general  words  above  referred  to. 
There  are  several  forms  of  general  words  specially 
adapted  to   different  descriptions  of  property,  and 

(6)  Jamet  v.  PUmt,  4  AA  &  2  Or.  M.  <k  R  34 ;  Murley  v. 

E.  749  ;  8.  G.  num.  Plant  v.  M'DermoU,  3  N.  &  P.   356 ; 

JameB^  5  B.  &  Ad.  791.     See,  Hmchdiffe  v.  Earl  of  Kmnonly 

too.  Barlow  v.  Ehodei,  1  C.  &  5  Bing.  N.  C.   1 ;    Chdey  v. 

U.  439;  Bowery.  EiU,  2 Bing.  Gardiner,  4   M.  <k  W.  496; 

N.  C.  339  ;  Thcmas  v.  Thomas,  ClayUm  y.Gwby,  2  G.&  D.174. 
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precedents  of  them  will  be  found  in  the  following 
collection.  These,  though  somewhat  curtailed  from 
the  old  fonns,  are  still  unnecessarily  verbose,  except 
that  which  is  given  as  a  short  general  form,  but  the 
employment  of  them  is  so  well  established  in  prac* 
tice,  that  it  is  necessary  to  insert  them.  It  may 
be  doubted  if  the  practice  of  mentioning  among 
the  general  words  particular  portions  of  the  soil  or 
its  produce,  or  of  buildings,  can  be  justified  on  any 
sound  principle;  but  it  seems  to  be  dangerous  to 
mention  some  of  such  things  and  to  omit  others,  ejus- 
dem  generis.  For  where  in  a  conveyance  "  quarries  '* 
were  mentioned  in  the  general  Fords,  and  "  mines 
and  minerals"  were  omitted,  and  it  subsequently 
appeared  that  the  mines  did  not  belong  to  the  vendor 
of  the  land,  it  was  held,  that  they  were  meant  to  be 
excluded  from  the  conveyance  (er).  Easements  not 
annexed  to  the  land  by  implication  of  law  or  express 
grant,  will  not  pass  with  the  land  even  by  express 
grant  {d). 
The* 'all  the  Following  the  general  words  when  general  words 

are  used,  and  immediately  following  the  parcels  when 
general  words  are  not  used,  is  the  short  clause,  called, 
from  its  initial  words,  the  "  all  the  estate  clause,"  and 
which  purports  to  convey  all  the  estate,  right,  title, 
interest,  claim,  and  demand  of  the  several  conveying 
parties  in  the  premises.  This  clause  is  inserted  in 
almost  every  instrument  of  alienation,  where  the  entire 
interest  of  the  conveying  parties  is  transferred,  on  the 
alleged  ground,  that  it  is  necessary  to  pass  any  out- 

(c)  DennUon   v.    Halladay,         {d)  Ackroyd   v.    Smith,    10 
^  W.  R.  Excb.  357.  C.  B.  164. 


estate**  clause. 
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standing  particular  estate  or  interest  which  may 
happen  to  be  vested  in  any  of  the  conveying  parties, 
distinct  from  the  estate  or  interest  which  such  party 
purports  to  convey.  If  such  ground  really  exist,  its 
existence  is  a  gross  absurdity  in  the  law.  It  may, 
however,  be  confidently  maintained  that  no  £uch 
ground  does  exist,  and  that  the  clause,  though  esta- 
blished by  such  long  and  universal  practice,  that  it 
will  hardly  be  eradicated  by  less  force  than  an  Act  of 
Parliament,  is  wholly  unnecessary,  since  even  at  law 
it  will  not  pass  any  interest  which  it  appears  by  the 
context  of  the  deed  was  not  intended  to  be  passed  {e). 

The  *'all  the  estate"  clause  is  omitted  in  appoint-  Omwionofthe 

clause  in  ap- 

ments,  because  the  appointor  there  does  not  affect  to  poiotments,  and 
pass  his  own  estate ;  and  both  this  clause  and  general  and  general 
words  are  omitted  in  wills  and  codicils,  though  without 
any  apparently  good  reason  for  the  omission,  while 
they  are  still  retained  in  other  instruments. 

It  is  also  usual  to  omit  the  clause  in  demises  of  —^^  ^^  ^e- 

miBes  bj  tenants 

any  kind  by  tenants  for  years,  on  the  ground,  that,  ft>r  years. 
if  such  a  clause  be  inserted^  the  whole  estate  of  the 
termor  passes,  and  cannot  be  abridged  by  the  haben- 
dum. That  is  to  say,  the  intended  demise  becomes^ 
in  fact,  an  assignment  of  the  whole  term.  The 
authorities  usually  cited  for  this  doctrine  are  stated 
below,  (/),  but  it  cannot  be  said  that  they  bear  out 
the   position.    "  In    Griffin  Sy   or  rather    Winnibank' s 

{e)  Hunt    T.     Remnant,     9  Whitney,  Dyer,   fol.   30 ;  Gos- 

Exoh.  635  ;  Hooper  v.  Harri-  hawke  v.    Chigivell,  Cro.  Car. 

s<ni,2K.&  J.  113.  154  j  S.  C,  Jones,  205;  Ger- 

{/)  Co.  Litt.  299a;  GrifirCs  main  v.  Orchard,  1  Salk.  346. 
ease,    2   Leon.   78 ;    Lilley  t. 
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easCt  the  point  in  dispate  was  altogether  different ; 
and  it  does  not  even  appear  that  there  was  any 
habendmn;  and,  in  the  other  cases,  there  was  no 
express  decision  on  the  point  in  question ;  and  the 
conclusion  can  only  be  deduced  from  them  by  argu- 
ment It  is  clear,  that,  if  the  estate  of  the  grantor 
were  freehold  (as  in  the  case  of  a  lease  for  lives),  the 
insertion  of  the  ''  all  the  estate  "  clause  did  not  formerly 
destroy  the  operation  of  the  habendum  m  abridging 
the  estate  granted  by  the  premises :  for,  if  it  were 
so,  as  the  freehold  could  not  pass  by  the  deed,  the 
grantee  would  have  taken  no  estate  at  all  (^).  And 
it  is  equally  clear,  that,  notwithstanding  the  assertion 
in-  Co.  Litt.  299  a.,  there  are  several  cases  where 
the  habendum  is  allowed  to  abridge  or  qualify  the 
premises  {h). 

As  a  matter  of  practice,  it  is  proper  to  omit  the 
clause  in  demises  by  tenants  for  years,  since  it  is  wrong 
to  act  counter  to  an  established  prejudice,  without 
more  reason  than  exists  in  this  instance;  but  it 
hardly  admits  of  doubt,  that,  in  modem  construction, 
the  clause,  if  inserted,  would  be  held  to  be  explained 
by  the  habendum. 
Exeeptioiuk  The  most  convenient  place  for  the  insertion  of  any 

exceptions  or  reservations  intended  to  be  made  out 
of  the  property  assured,  is  after  the  "  all  the  estate  " 
clause;  because  then  a  parenthesis,  and  the  con- 
sequent ambiguity  as  to  what  is  intended  to  be 
excepted,  and  what  assured,  are  avoided. 

(g)  Earl  of  Derlyy  v.  Taylor^      Dig.  t.   xxxii.  c.  xxi.  b.  79  et 
1  East,  502.  seq.  ;  and  the  title,  inftu,  ''Ha- 

{h)  Co.  Litt.  183  a;   Com.      bendums." 
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It  is  to  be  observed,  that,  although  the  words  bistinetioD  be- 
''  except  and  *'  reserved  are  frequently  conjoined,  tion  and  a  rewr- 
yet  an  exception  and  a  reservation  are  thii^  totally 
different.  An  exception  must  be  of  part  of  the  thing 
granted,  and  of  a  thing  in  esse  at  the  time  of  the 
grant ;  but  a  reservation  must  be  of  some  new  thing 
created  out  of  the  thing  granted  (t).  Thus,  an  excep* 
tion  may  be  of  a  house,  or  close  of  land  comprised 
in  the  property  granted,  or  of  trees  generally,  or 
specified  trees  (i) ;  while  a  reservation  is  of  a  rent  or 
a  right  of  way  (/). 

An  exception  must  be  of  part  of  the  thing  granted,  Beqniata  of 

an  QZOOpUOKL 

and  not  of  some  other  thing :  thus,  in  a  grant  of  a 
manor,  a  close  of  land,  parcel  of  the  manor,  may  be 
excepted,  but  not  a  close  which  is  not  parcel,  or 
tithes  (m).  It  must,  of  course,  be  of  a  part  only  of 
the  thing  granted,  for  an  exception  of  the  whole  is 
absurd  and  void  (n).  And  an  exception  must  not  be 
repugnant  to  the  grant ;  that  is,  it  must  not  be  of 
such  a  kind  as  to  render  nugatory  any  part  of  the 
grant.  Thus,  in  a  grant  of  land,  an  exception  of  the 
profits,  or  the  pasturage  is  void  (o) ;  so,  if  a  man 
demise  a  house  and  shops,  excepting  the  shops,  the 
exception  is  void  (p)  ;  or  if  a  man  demise  his  estate  in 
certain  lands  excepting  one  moiety,  or  demise  twenty 
acres    excepting   ten    acres,  these    are  void  excep- 

(t)  Co.  Litt.  47  a  \  Touchst.  (m)  Touchst.  78,  79. 

80.  (n)  lb. ;  D<yrreU  v.  CoWww, 

(jfe)  Touchst.  78.  Cro.  Eliz.  6,  3  Leon.  64. 

(Z)  lb.   80 ;   Bmh  V.  Galvi,  (o)  Touchst.  79. 

1  Show.  388;  Ihmina  JRussell  (jp)  ffomeby  y,  Clifton,  Dyer, 

V.  Ghdwell,  Cro.  Eliz.  657.  264  b. 
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An  ezoeption 
out  of  an  ozoep- 
tion. 


Beservations. 


ti6ns(;).  So,  if  there  be  a  lease  of  a  parsonage  except* 
ing  the  glebe>  or  of  a  manor  excepting  the  demesnes, 
or  the  services  of  the  court  baron,  these  exceptions  are 
void  (r). 

It  seems,  however,  that  the  King  may  grant  a 
manor  excepting  the  courts  or  perquisites  («),  and  that 
a  court  leet  may  be  excepted  out  of  any  grant  of  a 
manor  (Q. 

An  exception  out  of  an  exception  is  good,  and 
makes  the  thing  as  though  it  had  never  been  excepted ; 
as,  in  the  lease  of  a  rectory,  except  the  parsonage 
house,  saving  to  the  lessee  a  chamber  in  the 
house  {u). 

In  the  absence  of  anything  in  the  conveyance  to 
negative  the  presumption,  the  law  will  presume  a 
reservation  in  a  conveyance  of  part  of  the  estate  of 
all  such  rights  and  easements  over  the  part  conveyed 
as  are  essential  to  the  due  enjoyment  of  the  part 
retained  (^),  as  a  right  of  way  (y),  lights  {z),  drains  (a), 
support  for  buildings  {d) ;    and  conversely  the  law 


{q)  MUler  y.  Pratt,  Dyer, 
264  6,  n. ;  Le^h  v.  ffealdy  1  R 
&  Ad.  622. 

(r)  Maydew Y.Yeaxley,jyjery 
ubi  supra ;  Touchst.  79. 

(«)  Sir  Robert  ActarCs  case, 
Dyer,  288  b. 

{t)  lb.  note.  See,  further, 
with  regard  to  exceptions, 
Touchst.  ubi  supra ;  Com.  Dig. 
Fait,  E.  6  ;  and  as  to  the  dis- 
tinction between  a  saving  and 
an  exception,  see  T.  Raym.  359, 
Plowd.  361. 


(u)  Leigh  y.  Shaw,  Cro.  Eliz. 
572,  Ow.  20. 

{x)  Dart,  349. 

(j/)  Pinnington  y,  Galland, 
9  Exch.  1. 

(z)  Swaruborough  y.  Coven^ 
try,  9  Bing.  305 ;  Compton  y. 
Richards,  1  Pri.  27 ;  Blanckard 
y.  Bridges,  4  Ad.  &  E.  176. 

(a)  Pyer  y.  Garter,  1  H.  & 
N.  916. 

(6)  SmaH  y.  MoH<m,  25  L.T. 
97. 


'^i<^.<5oc/rc,^  ji^rt^ 
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wiU,  in  similar  cases,  imply  a  grant  to  the  purchaser 
of  such  rights  and  easements  over  the  land  retained 
by  the  vendor  (c).  But  these  rules  apply  only  to  such 
easements  as  are  apparent  and  continuous  (d). 

In  some  cases  what  purports  to  be  an  exception  ^^  exoyi^on  or 
or  a  reservation  does  not  take  effect  as  such,  but  as  yofda  opentmg 

in  law  as  a  new 

a  new  grant ;  as  on  a  conveyance  of  lands  in  fee,  with  grtati, 
an  exception  and  reservation  of  a  right  of  sporting, 
it  was  held,  that  the  right  took  effect  as  a  new 
grant  (e). 

(c)  Dart,    348,    and  caaes  M.  &W,6S;  Durham,  R.  Co. 
above  cited.  Walker,  2  Q.  R  963 ;  S.  (7.,  2  G. 

(d)  Glove  V.    Hardinff,    27  A  D.  326.     See,  however  Fan- 
L.  J.  Exch.  286.  nelly  v.  Mill,  3  C.  B.  625,  and 

{e)  Wickham  y.   H(mkery  7     Bainbridge  on  Mines,  94. 


2.  a^^  fee.   ^^5  ^ 
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Place  and  office 
and  form  of  Uie 
habeodvin. 


lostnuneDts  not 
baring  haben- 
dniDB ; 


Sect.  8. — Of  Habendums. 

The  habendum  immediately  follows  the  parcels, 
and  has  for  its  office  to  define  the  estate  granted  (/). 
Its  introductory  words  (whence  its  name)  are,  in  con- 
veyances of  lands,  "To  have  and  to  hold,"  to 
which  in  grants  of  annuities,  assignments  of  personal 
chattels,  and  the  like,  "receive,  and  take,"  are 
frequently,  though  unnecessarily,  added.  The  haben  - 
dum  usually  specifies  briefly  the  difierent  kinds  of 
property  assured,  as  "messuages,  lands,  and  here- 
ditaments ;"  "  lands,  rent-charges,  and  heredita- 
ments ;"  "  monies  and  securities,"  &c.,  as  the  case 
may  be,  and  concludes  with  the  general  expression, 
"  and  all  other  the  premises  hereinbefore  expressed 
to  be  hereby  granted"  or  "assigned,"  &c.,  as  the 
case  may  be.  It  is  sufficient,  however,  to  use  the 
general  expression  alone,  for  the  only  points  of  import- 
ance  are,  that  the  habendum  should  include,  by 
some  expression,  all  that  has  been  previously  assured, 
and  that  the  description  in  the  habendum  should  not 
alter  or  qualify  that  in  the  operative  part. 

Deeds  which  operate  merely  by  declaration  of  use, 
as  an  appointment  under  a  power,  or  covenant  to 
stand  seized,  or  a  simple  declaration  of  uses,  do  not 
contain  an  habendum,  because  the  appointment, 
covenant,  or  declaration  itself,  fulfils  the  office  of  the 
habendum,  by  limiting  the  estate  to  be  created.     So, 

(/)  4  Cru.  Dig.  by  White,  272  ;  Strickland  v.  Maxwell,  2 
C.  &  M.  539  ;   Burton  v.  Barclay,  7  Bing.  745. 
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in  well-drawn  wills  limiting  estates  in  settlement, 
instead  of  devising  the  estates  to  trustees,  with  an 
habendum  to  those  trustees,  and  a  declaration  of  uses, 
it  is  more  usual  and  convenient  to  devise  at  once  to 
the  intended  uses. 

Generally  speaking,  no  person  can  take  an  imme-  — wut  estates 

.,,,,  ,  .      ™*  J  **  limited 

diate  estate  in  the  habendum,  unless  he  be  named  m  by ; 
the  premises  (y) ;  but  if  no  person  be  named  in  the 
premises,  then  a  person  first  named  in  the  habendum 
may  take  {A) ;  and  if  a  person  be  named  in  the 
premises  by  an  evident  mistake,  his  name  may  be 
rejected  in  construction  (t),  A  person  not  named 
in  the  premises  may  take  an  estate  in  remainder  by 
the  habendum ;  and  it  is  said,  that  where  several 
persons  are  to  take  successively  by  way  of  remainder 
at  common  law,  it  is  most  correct  to  name  only  the 
first  taker  as  grantee  in  the  premises  (&),  In  decla- 
rations of  uses,  a  use  may,  of  course,  be  limited  in 
the  habendum  to  a  person  to  whom  no  estate  is 
granted  in  the  premises  (/) ;  and  generally,  it  should 
be  observed,  that,  in  the  modem  construction  of 
instruments,  the  meaning  deduced  from  the  general 
tenor  of  the  instrument  will  be  preferred  to  that 
which  would  result  from  a  strict  attention  to  the 
proper  objects  of  the  several  technical  parts  (m). 

(jg)  Brookes  Y.Brookes,  2  Roll  (k)  Burton,  §  518. 

Abr.    67 ;     4    Cm.    Dig.    by  (l)  Sammes'   ease,    13    Rep. 

White,  272.  55. 

(A)  Touchst.  75 ;   Co.  Litt.  (m)  Spyve  v.    T<yphaniy   ubi 

7  a,  n.  3,  26  6,  n.  (4).'  supra  ;  Strickland  v.  Maxwell, 

(t)  Spyve  V.  Topham,  3  Eaat,  2  C.  &  M.  539. 
115. 
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— eumot  add  to 
tlie  prenuMs. 


Effect  of  the 
premiaes  if  the 
habendum  be 
Toid. 


Habendnm 
Toid,  if  incon- 
ristent  with  the 
premises; 


Nothing  can  be  added  by  the  habendum  to  what 
has  been  granted  by  the  premises:  thus  a  grant  of 
Blackacre  habendum  together  with  Whiteacre,  is 
void  as  to  the  latter  (;»).  But  a  mere  variation  of 
name  in  the  habendum  is  of  no  importance :  thus, 
if  the  nomination  of  an  advowson  be  granted  haben- 
dum the  advowson,  the  deed  is  good ;  for  the  nomi- 
nation of  an  advowson  and  the  advowson  are  the 
same  thing  (p).  If  the  habendum  be  void  (as  if  it 
defer  the  vesting  of  the  first  estate  of  freehold  to 
a  future  day),  and  no  estate  be  limited  in  the  pre- 
mises, the  deed  is  void ;  because  the  estate  for  life 
implied  by  the  premises  will  not  hold  against  the 
express  estate  of  the  habendum:  but  where  an 
express  estate  is  limited  by  the  premises,  there,  if  the 
habendum  be  void,  the  estate  limited  by  the  pre- 
mises shall  take  effect  (p).  If  an  express  estate  be 
limited  in  the  premises,  and  an  estate  be  created  by 
the  habeBdum  in  abridgment  of.  inconsistent  with, 
or  repugnant  to  the  estate  limited  in  the  premises, 
in  such  case  the  premises  shall  be  good,  and  the 
habendum  void:  thus,  if  an  estate  be  conveyed  to 
a  man  and  his  heirs  habendum  to  him  for  life,  an 
estate  in  fee  is  created  by  the  premises,  and  the 
habendum  is  void(^).  And,  if  an  habendum  be 
inconsistent  with  the  general  intention,  it  may  be 


(n)  2RoU.Ab.65;Touchflt.76. 

(o)  Plowd.  157. 

{p)  2  Sand,  on  Uses,  154, 
n.  (o) ;  GoodtUh  v.  GihbSf  6 
B.  &  C.  709. 

(q)  2  Sand,  on  Uses,  lb.   See 


too,  Boe  d.  Timmis  v.  Steele, 
3  G.  &  D.  622.  As  to  the  efiFect 
of  the  habendum  of  an  under- 
lease in  abridging  the  effect  of 
the  ''all  the  estate"  clause,  see 
supra,  p.  89» 
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treated  as  void  (r).     It  is,  however,  to  be  observed, 

that,  where  any  act  beyond  the  delivery  of  the  deed  —except  where 

some  olterior 

IS  requisite  to  the  perfection  of  the  estate  limited  actmnstbe 

done  to  perfect 

by  the  premises,  and  such  further  act  is  not  requisite  theestate 
to    the    perfection    of    the    estate    limited    by  the  premiBes. 
habendum,  then   the  estate  of  the  habendum  will 
alone  take  eflFect ;  for  that  estate  is  perfected  by  the 
deed,  and  is  not  to  be  destroyed  by  the  subsequent 
act.    Thus,  if,  before  the  Act  8  &  9  Vict.  c.  106,  s.  2, 
a  feoffment  had  been  made  to  a  man  and  his  heirs 
habendum  to  him  for  a  term  of  years,  the  estate  for 
years  would  have  been  good,  and  that  in  fee  void» 
because  the  livery  of  seisin  necessary  to  perfect  the 
latter  would,  in  the  ordinary  course,  have  been  subse- 
quent to  the  delivery  of  the  deed  which  perfected  the 
former  estate.     Of  course,  however,  it  would  have 
been  different  if  the  livery  of  seisin  had  preceded  the 
delivery  of  the  deed.    Another  instance  is  that  of  a 
bargain  and  sale  which  is  perfected  by  enrolment  (s). 
As  either  deed,  however,  might  now  operate  as  a 
grant  under  the  aboye-mentioned  statute,  the  case,  if 
it  ever  occurred,  would  probably  receive  a  different 
decision.    Where,  however,  the  same  further  act  is  Habendum  may 
required  to  perfect  the  estate  limited  in  the  premises  qnaiify  the  esute 
and  that  created  by  the  habendum,  then  the  haben-  ^tiees/ 
dum  cannot    abridge    the    estate    limited    by    the 
premises,  but  may  enlarge  it  (/).     Vud  although  the 

(r)  Chambers  v.  Gansseriy  2  Earl  of  Derby  y.  Taylor,  I  East, 

J.  &  L.  99  ;  Bead  v.  Fairbanks,  502. 
13  C.  R  692.  {t)  2  Sand,  on  Uses,  156 ; 

(«)  2  Sand,  on  Uses,  155 ;  Co.  Litt.  299  a. 
BaldvmCs  case,  2  Co.  Rep.  23 ; 

TOL.  I.  H 
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habendum  cannot,  under  such  circumstances,  abridge 
the  estate  limited  by  the  premises,  yet  it  may 
qualify  such  estate.  Thus,  if  an  estate  be  given  to 
a  man  and  his  heirs  habendum  to  him  and  the  heirs 
of  his  body,  he  will  take  only  an  estate  tail,  because 
the  habendum  may  qualify  the  word  '  heirs '  to  mean 
heirs  of  the  body  (u).  So,  if  lands  be  given  to  a 
man  and  his  heirs  habendum  to  him  and  his  heirs 
for  three  Uves,  the  habendum  restrains  the  fee 
simple  estate  of  the  premises  to  an  estate  for  three 
Kves  (ct).  If  a  lease  be  made  to  two  persons  haben- 
dum one  moiety  to  one,  and  the  other  moiety  to  the 
other,  the  joint  estate  limited  by  the  premises  is 
converted  by  the  habendum  into  an  estate  in  com- 
mon (y).  If,  however,  by  the  premises,  twenty  acres 
be  granted  to  two  persons  habendum  ten  acres  to 
the  one,  and  ten  acres  to  the  other,  the  habendum  is 
void,  for  it  makes  an  express  division  of  the  acres, 
which  is  inconsistent  with  the  undivided  possession 
limited  by  the  premises  {z).  If  a  lease  be  made  to 
two  habendum  to  the  one  for  life,  remainder  to  the 
other  for  life,  this  habendum  is  good  {a).  But, 
where  an  estate  was  granted  to  A.,  habendum  to 
him,  B.,  and  C,  "  pro  termino  vitae  eorum  et  alterius 
eorum  successive  diutius  viventium,"  the  habendum 

{u)  4   Cru.  Dig.   274.      If,  476 ;  Perkins,  sect.  170. 

however,  an  estate  be  granted  (x)  Pilwatthv. Pi/ett,5  J onea, 

to  a  man  and  the  heirs  of  his  4. 

body,  habendum  to  him   and  (y)  Co.  Litt.   183  h,  1906; 

his  heirs,  he  will  take  an  estate  1  P.  Wms.  19. 

tailwitha  fee-simple  expectant:  (z)  Id. 

8  Co.  154  b  ;  Co.  Litt.  21  a  j  (a)  2  Sand,  on  Uses,  158,  n. ; 

Tumman  v.  Cooper,  Cro.  Jac.  Co.  Litt.  183  b. 
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was  void ;  for  B.  and  C.  could  not  take  as  lessees  in 
possession,  because  they  were  not  named  in  the  pre- 
mises, nor  could  they  take  jointly  by  way  of  remainder, 
because  the  limitation  was  to  them  ''successive" 
and  they  could  not  take  in  succession,  because  it  did 
not  appear  who  should  take  first  {6). 

Further  information  on  the  subject  of  habendums 
will  be  found  in  the  common  text-books  (c),  and  in 
the  authorities  cited  in  the  foregoing  notes. 

(6)  Windtmore    v.    Hobart^  on  Uses,  154,  n. ;  4  Cru.  Dig. 

Hob.    313  ;  2  Sand,  on  Uses,  by  White,  272  et  seq. ;  Burton, 

158,  n.  §  515, 521. 

(c)  Touchst.  75, 77 ;  2  Sand. 


H  2 


100 


INTRODUCTION. 


CoTenaot*-— 
definition  of ; 


— appropriate 
words  of ; 


Sect.  9. — Of  Covenants. 

A  covenant  is  the  agreement  of  two  or  more  by 
deed,  whereby  one  of  the  persons  doth  promise  to  the 
other  that  something  is,  or  is  not  done  already,  or 
shall,  or  shall  not  be  done  afterwards  {a).  In  other 
words,  a  covenant  is  an  agreement  by  deed.  It  may 
be  by  deed-poll  as  well  as  by  indenture,  provided  that 
the  covenantee  be  named  in  the  deed  {b) ;  but  cove- 
nants in  an  indenture  entered  into  with  persons  not 
parties  confer  no  right  of  action  on  such  persons  {c\ 
(though  an  action  may  be  maintained  by  a  party  to 
an  indenture  against  one  who  is  not  a  party  but 
executes  the  deed  (c?),)  except,  that,  if  the  covenant 
relate  to  hereditaments  and  be  contained  in  an  inden- 
ture made  since  the  1st  of  October,  1845,  such  a 
covenant  may  be  sued  on  by  a  person  not  a  party  {e). 
It  is  not  necessary  that  a  person  should  execute  the 
deed ;  if  he  accept  the  deed  in  other  respects,  he  will 
be  bound  by  the  covenants  (/). 

No  pcurticular  words  are  required  to  constitute  a 


(a)  Touchst.  160. 

(6)  Green  v.  Home,  Salk. 
197. 

(c)  2  RoU.  Abr.  22,  (H.) 
pi.  1 ;  Scvdamore  v.  Vander- 
steine,  2  Inst.  673  ;  GUly  v. 
Copley y  3  Lev.  138  ;  Ex  parte 
Richard sm,  14  Ves.  187  ;  Met- 
calf  V.  Rycrofty  6  M.  &  Sel.  75 ; 
Gardner  v.  Lachlan,  8  Sim.  1 23 ; 
S.  C,  4  My.  &  Cr.  129  ;  Walm*- 


ley  V.  Cooper,  3  P.  &  D.  149  ; 
Barhley  v.  Hardy,  5  R  &  C. 
355.  See  further  2  Pre8t.Conv. 
396  et  seq. 

{d)  Salter  v.  Kidgley,  CartL 
76. 

{e)  See  the  Act  8  &  9  Vict 
a  106,  8.  4. 

(/)  Co.  Litt.  231a;  Archez 
V.  Coidsting,  6  M.  &  Gr.  75. 
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covenant;  any  words  in  a  deed  which  indicate  an 
agreement  (^)  or  declaration  of  intention  (A)  are  suffi- 
cient. So,  where  a  lease  was  made  to  a  man,  upon 
condition  that  he  should  acquit  the  lessor  of  ordinary 
and  extraordinary  charges,  and  should  keep  and  leave 
the  houses  at  the  end  of  the  term  in  as  good  plight 
as  he  found  them,  it  was  held,  that  these  words  created 
a  covenant  (i).  The  most  appropriate  technical  word 
of  covenant  is  "covenant'*  itself,  to  which  others 
are  added  according  to  the  fancy  of  the  draftsman. 
Thus,  "covenant,  promise,  and  agree,"  "covenant 
and  declare,'*  "  covenant,  grant,  and  agree,'*  and  other 
combinations  of  the  same  and  similar  words,  are  often 
found  in  deeds ;  but  throughout  the  present  collec- 
tion the  word  "covenant"  alone  is  used,  when  a 
covenant,  and  nothing  but  a  covenant  is  intended. 
There  can  be  no  question  that  the  other  words  are 
superfluous.* 

Covenants  are  either  express  or  implied.    Covenants  — »re  either  ex- 
press or  implied. 

are  never  implied,  except  when  express  covenants  on 
the  same  pomts  are  wanting.  It  is  usuaUy  said,  that 
an  express  covenant  qualifies  and  restrains  the  gene- 
raUty  of  an  impUed  covenant;  but  it  seems  more 
correct  to  say,  that  the  law  impUes  a  covenant  in 
certain  matters,  when  there  is  no  express  covenant  on 

(jff)  Wood  V.  Copper  Miners^  319  I ;  Duke  of  St,  Albans  v. 

Co.  7  C.  B.  906.  EUis,  16  East,  352 ;  Holies  v. 

(A)  Eigby  v.  G.  W.  R,  Co,,  Carr,  3  Swanst.  647.     See  fur- 

14  M.«fc  W.  816;  S,  (7.,  10  Jur.  ther,  4  Cm.Dig.  by  White,  368, 

488.  369,  and  Canrvock  v.  Jones,  3 

(*)  Bro.  Abr.   Gov.  pi.    4  ;  Exch.  233. 
Pordage  v.  Cole,  1  WmB.  Saund. 
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Implied  eoT«- 
nants — in- 
Btanoes  of; 
— from  the  word 


tt 


gyre.' 


Reddendum  of 
a  lease  implies 
acoTenant  for 
payment  of  the 
rent. 


CoTenants  for 
quiet  enjoy- 
ment implied 
from  the  words 
**  grant"  and 
"  demise ;' 


.»» 


such  matters,  because  it  considers  that  there  must 
necessarily  have  been  some  agreement  thereon ;  but 
if  there  be  any  express  covenant,  that  shews  there  was 
an  agreement,  and  also  what  it  was,  and  removes  all 
ground  for  implying  any  further  agreement  (i). 

The  word  "  give "  in  a  feoffment  implied  a  war- 
ranty or  general  covenant  when  an  estate  of  firank 
tenement  or  inheritance  passed  by  the  deed,  and  was 
also  made  by  statute  an  express  warranty  during  the 
life  of  the  feoffor  (/) ;  but  this  implication  was  taken 
away  by  the  4th  section  of  the  Act  8  &  9  Vict, 
c.  106,  and,  practically,  it  was  unimportant,  because 
the  word  "  give  "  as  a  word  of  conveyance,  had  long 
been  disused. 

The  reddendum  of  a  lease  creates  an  implied  cove- 
nant for  the  payment  of  the  rent,  unless  there  be  an 
express  covenant  for  payment  {m) ;  but  the  covenant 
so  implied  does  not  arise  till  entry  {n),  A  formal 
reservation  of  rent  is  not  necessary  for  the  implication 
of  the  covenant ;  any  words  indicating  the  intention 
of  the  parties  that  a  stated  rent  shall  be  paid,  operate 
as  a  reservation  of  it,  so  as  to  give  the  ovmer  of  the 
reversion  a  right  of  action  on  the  implied  covenant  (p). 

The  words  "grant  and  demise"  in  a  lease  for 
years  create  at  common  law  a  covenant  for  quiet 
enjoyment  (p) ;    and    so,   likewise,   does    the   word 


(k)  4  Cru.  Dig.  by  White, 
370;  JAne  v.  StephenBon,  6 
Bing.  N.  C.  183. 

(l)  Touchst  184  ;  Co.  Litt. 
384  a,  n.  (1). 

{m)  Giles  V.  Hooper,  Garth. 


135  i  9  Ves.  330. 

(n)  1  Burr.  125. 

(o)  Dr<ike  v.  Munday,  Gro, 
Car.  207  ;  S,  C,  2  Wm.  Jones, 
231. 

(/))  4   Rep.   80  6 ;   6  Rep. 
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''  grant,"  in  an  assignment  {q) ;  but  the  implication, 
as  regards  the  word  "  grant,"  is  taken  away  by  the 
statute   8   &   9  Vict.   c.   106,  s.   4  (r).     The  word 
"  demise  "  alone  implies  a  covenant  for  title  (s) ;  and 
this  implication  is  not  affected  by  the  statute ;  and  a 
covenant  for  quiet  enjoyment,  but  not  a  covenant  for 
good  title,  is  implied  in  a  parol  demise  (/).     The 
operation  of  these  implied  covenants  is,  however, 
according  to  the  general  rule  {u),  superseded  by  an 
express  covenant  for  quiet  enjoyment  (a?).'  The  express  — diifcrenoe 
covenant  for  quiet  enjoyment  is  essential  for  the  impUedand 
lesaor  s  interest,  because  the  implied  covenant  extends  naots  for  quiet 
to  the  acts  of  all  persons,  while  the  express  covenant 
is  restricted  to  the  acts  of  the  lessor  himself,  and  of 
the  persons  claiming  under  him. 

The  implied  covenant,  however,  determines  with 
the  estate  and  interest  of  the  lessor ;  thus,  where  a 
tenant  for  life  demised  for  a  term,  without  an  express 
covenant  for  quiet  enjoyment,  and  the  lessee,  after 
the  death  of  the  tenant  for  life,  was  evicted  by  the 
remainderman  before  the  expiration  of  the  term,  it 
was  held  that  the  lessee  could  not  maintain  an  action 


17  a;  Com.  Dig.  tit.  "Cove- 
nant," A.  4 ;  9  Ves.  330 ;  SchUnr 
ker  V.  Afoxsy,  3  B.  &  C.  789  ; 
S,  C,  7  D.  &R.  747 ;  Granger  v. 
Collins,  6  M.  &  W.  458 ;  Hinde 
V.  Gray,  1  M.  &  Gr.  195. 

(^q)  Baher  v.  Harris,  1  P.  <k 
D.  360. 

(r)  See  snpra^  p.  71. 

(s)  LineY,  Stephenson,  5  Bmg. 
N.  C.  183;    Fraser    v.   Skey, 


2  Chit.  646. 

(t)  Bandy  v.  Cartwright,  8 
ExcL  913. 

(tt)  Supra,  p.  101. 

{x)  Nokes  case,  4  Rep.  806; 

1  Mod.  113;  1  Ves.  sen.  101; 

2  Ves.  jun.  544 ;  Merrill  t. 
France,  4  Taunt.  329;  Wood- 
house  T.  Jenkins,  9  Bing.  431 ; 
S,  a,  2  M.  <k  Sc.  599 ;  Line  v. 
Stephenaon,  ubi  supra. 
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of  covenant  against  the  executor  of  the  tenant  for 
life(y). 

Both  the  implied  covenants  arising  from  the  words 
**  grant  and  demise/'  and  express  general  covenants, 
are  confined  to  lawful,  and  do  not  extend  to  wrongful 
evictions  (;?),  unless  the  lessor  himself  be  the  dis- 
turber {a).  But  when  the  covenant  is  special  against 
the  acts  of  particular  persons,  it  extends  to  all  their 
acts,  whether  lawful  or  wrongful  (6). 

Where,  in  an  indenture,  one  party  acknowledges 
that  he  owes  a  sum  of  money  to  another  party,  such 
acknowledgment  implies  a  covenant  to  pay  that  sum, 
if  an  intention  to  enter  into  an  engagement  to  pay 
appear  on  the  face  of  the  deed ;  but  not  so  where  the 
acknowledgment  appears  to  have  been  made  solely 
for  a  collateral  purpose  {c).  The  words  in  the  haben- 
dum of  an  assignment  of  a  lease  "  he  the  assign,  his 
executors,  administrators,  or  assigns,  paying  the  rent 
and  performing  the  covenants,  and  indemnifying  the 
assignor,  his  executors,  administrators,  and  assigns, 
against  the  same,"  will  constitute  a  covenant  by  the 
lessee  to  that  effect  (d) ;  but  the  words  in  the  haben- 


(y)  Adams  v.  Gibney,  6  Bing. 
656 ;  S.  a,  4  M.  &  P.  491. 
See,  too,  1  Smith's  L.  C.  36  et 
seq.  4th  ed.,  in  which  the 
general  subject  of  express  and 
implied  covenants  is  fully  ex- 
amined. 

(z)  Dudley  v.  Folliott,  3  T. 
R  584,  and  the  cases  cited 
Id.  687,  n.  (a);  FosUr  v. 
Pierwny  4  T.  R.  617  j     Sugd. 


-,  Cro.  Eliz. 


488,  13th  edit 

(a)  Coovu  V.  — 
544. 

(6)  Nash  V.  Palmer,  5  M.  & 
Sel.  374 ;  Fmole  v.  WeUh,  1  B. 
<k  C.  29 ;  LessenJbury  v.  Evam, 
3  M.  &  Gr.  210. 

(c)  GourtTiey  v.  Taylor,  6  M. 
&  Gr.  651 ;  S.  C,  7  Sco.  N.  R. 
749. 

(d)  Lord  Mansfield  in  (7Aa9t^ 
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dum  ''  subject  to  the  payment  of  the  rent  and  the 
performance  of  the  covenants  and  agreements  reserved 
and  contained  in  the  lease/'  do  not  constitute  a 
covenant  {e). 

Covenants  are  also  divided  into  real  and  personal.  — "^^  ^  °' 

^  penooAL 

Covenants  real  are  those  which  have  for  their  object  land 
or  other  real  property,  or  something  annexed  thereto 
or  connected  therewith,  and  which  run  with  the  land, 
so  that  he  which  hath  the  land  hath  the  benefit  or  is 
subject  to  the  burden  of  the  covenants  (/).  Covenants 
personal  are  those  which  do  not  run  with  the  land, 
but  of  which  the  benefit  or  the  burden  goes  with  some 
particular  person  (y).  Thus  a  covenant  to  levy  a  fine 
of  land  (//),  or  a  covenant  by  tenants  in  common  that 
the  survivor  shall  convey  to  the  heir  of  such  as  die 
first  (i),  is  a  covenant  real ;  but  a  covenant  by  a  man 
to  pay  another  a  sum  of  money,  or  to  serve  him,  is  a 
personal  covenant.  The  important  and  essential  dis<^  Dittmotioti  be- 
tinction  between  real  and  personal  covenants  is,  that  penonai  goto- 
the  burden  or  benefit  (as  the  case  may  be)  of  the  ^^ 
iformer  runs  with  the  land,  and  extends  to  the  heir  or 
purchaser,  and  to  all  others  who  claim  the  land 
through  such  covenantor  or  covenantee;  while  the 
burden  or  benefit  of  a  personal  covenant  extends  only 
to  the  covenantor  or  covenantee  himself,  and  his  per- 

cdlor  V.  Poole,   2  Doug.  764,  M'Creery  v.   Luitrell,    2    It, 

767.     See,  too,    1  C.   &    M.  Com.  Law.  Rep.  289. 

660.  (/)  Touchst.  161  ;  4  Cru, 

(e)  Wolveridge   v.    Steward,  Dig.  by  White,  371. 

lC.&M.644,reversiiigiS'teuwr(i  (gr)  lb. 

V.  Woltferidge,  9  Bing.  60,  2  M.  {h)  Touchst.  161. 

&  Sc.  75.  See,  however,  contra,  (t)  JenL  241. 
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sonal  representatives  (^).  The  leading  case  on  the 
subject  of  covenants  running  with  the  land  is  Spencers 
case  it).  It  was  there  resolved,  that,  when  the  cove- 
nant extends  to  a  thing  in  esse,  parcel  of  the  demise, 
the  thing  to  be  done  by  force  of  the  covenant  is 
quodammodo  annexed  and  appurtenant  to  the  thing 
demised,  and  shall  go  with  the  land,  and  shall  bind 
the  assignee,  although  he  be  not  bound  by  express 
words  (*.  e.  by  the  use  of  the  word  "  assigns  ") ;  but 
when  the  covenant  extends  to  a  thing  which  is  not  in 
being  at  the  time  of  the  demise  made,  it  cannot  be 
appurtenant  or  annexed  to  the  thing  which  hath  no 
being :  and  the  rule  is  illustrated  by  the  case  of  a 
covenant  to  repair  a  house  actually  demised,  which  is 
a  real  covenant ;  and  that  of  a  covenant  to  build  a 
house  after  the  demise,  which  is  a  personal  covenant. 
The  latter  covenant  would,  however  (according  to  the 
second  resolution  in  the  same  case),  be  a  real  covenant, 
and  run  with  the  land,  if  the  assigns  had  been 
expressly  named  in  the  covenant,  that  is,  if  the  lessee 
had  covenanted  for  himself  and  his  assigns  {m).  In 
a  modem  case,  it  has  been  held,  that  a  covenant  to 
convey  upon  a  demised  railway  all  coal  gotten  within 
certain  limits  ran  with  the  land  [n).  As  the  assignees 
of  the  estate  of  a  lessee  or  grantee  are  bound  by  all 
covenants  which  run  with  the  land,  so  are  they 
entitled  to  the  benefit  of  all  such  covenants  as  are 

{k)  4  Cm.  Dig.  by  White,  Coll.  480,  and  the  cases  there 

372  ;  Sugd.  c.  15,  s.  1,  13th  cited, 

edit.  (w)  Hemingway  v.  Femanr 

{I)  5  Co.  Rep.  16.  des,  13  Sim.  228;  Miruhtdl  v. 

(m)  See  Bristow  v.  Wood,  1  OaJces,  2  H.  <fe  N.  793. 
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entered  into  by  the  grantors  or  lessors  (p).  But,  in 
either  case,  the  aissignee  must  be  assignee  of  the 
whole  estate,  and  not  an  under-tenant  (jp)  ;  and  the 
fact  of  the  assignee  becoming  Uable  to  a  covenant 
does  not  remove  or  affect  the  liability  of  the  original 
covenantee  {q).  The  benefit  of  covenants  real  entered 
into  by  lessees  or  assignees  at  common  law  went  to 
the  heirs  of  the  lessor  or  grantor  (r) ;  but  no  assignee 
or  grantee  of  a  reversion  could  take  advantage  of  a 
covenant  of  this  kind  («).  By  the  statute  32  Hen.  8, 
c.  34,  however,  it  was  enacted,  "  that  grantees  and 
assignees  of  reversions,  and  their  representatives, 
might  take  advantage  of  all  covenants  and  conditions 
contained  in  the  grant  or  lease,  in  the  same  manner 
as  the  original  grantors  or  lessors ; "  and  by  the  same 
statute  it  w^  also  enacted,  "  that  lessees  and  grantees, 
their  executors,  administrators,  and  assigns,  should 
have  the  same  remedies  against  the  grantees  of  rever- 
sipns  as  they  might  have  had  against  the  original 
lessors  or  grantors."  By  these  covenants  the  heirs 
are  expressly  bound,  but  like  all  other  similar  con- 
tracts they  are  binding  on  the  heir  or  devisee  of  the 
covenantor  to  the  extent  only  of  the  property  which 
may  descend  to  the  one  or  be  devised  to  the  other  {t). 

(o)  Spencer's  coK,  5  Co.  Rep.  vol.  2,  part  2,  Introduction. 

16;   4  Cm.  Dig.   by  White,  (q)  Barnard  Y,Oodsoall,Cro, 

272.  Jac.  309  ;  1 T.  R.  92, 95 ;  Wm& 

(p)  Holfard    v.     Hatcli,    1  R.  P.  341,  5th  ed. 

Dougl.  183  ;  JSarl  of  Derby  v.  (r)  Lougker  v.    WiUiaim,  2 

Taylor,  1  East,  502.     Hence  Lev.  92. 

the  practice  of  making  mort-  («)  4  Cru.   Dig.  by  White, 

gages  of  leaseholds  by  demise  :  375. 

see   tit.    "  Mortgages,"   infra,  {t)  Wms.  R.  P.  68,  379. 
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CoTenante, 
joint  and  MTenL 


If  there  be  two  or  more  covenantors,  or  two  or 
more  covenantees,  the  covenant  may  either  be  joint 
or  several,  or  both  joint  and  several.  Thus,  if  there 
be  two  covenantors,  they  may  bind  themselves  jointly, 
or  may  bind  themselves  severally,  or  may  bind 
themselves  both  jointly  and  severally.  And  if  there 
be  two  or  more  covenantees,  the  covenant  may  be 
entered  into  with  them  jointly,  or  with  them  severally, 
or  in  both  ways.  When,  however,  a  covenant  is 
entered  into  with  two  or  more,  and  with  each  of 
them,  it  will  not  be  considered  joint  and  several, 
unless  distinctly  expressed  as  such  by  the  deed  itself, 
but  win  be  deemed  joint  or  several,  according  as  the 
interest  of  the  covenantees  in  the  subject-matter  is 
joint  or  several  (u).  So,  though  the  covenant  be  in 
form  joint,  yet,  if  the  interest  and  cause  .of  action  of 
the  covenantees  be  several  and  not  joint,  the  covenant 
shall  be  taken  to  be  several ;  and  each  of  the  cove- 
nantees may  bring  an  action  for  his  particular  damage, 
notwithstanding  the  words  of  the  covenant  are 
joint  (a?).     But  where  two  persons  covenant  jointly 


(u)  Slingd^s  com^  5  Co. 
Rep.  18 ;  JScdeston  v.  Clip- 
sham,  1  Wms.  Saund.  153 ; 
Anderion  v.  Martindale,  1  East, 
497  ;  Servante  v.  James,  10  B. 
&  C.  410 ;  JSorsbie  v.  Park,  12 
M.  &  W.  146 ;  Bradbume  v. 
BotJUld,  14  M.  &  W.  559; 
Folet/  V.  Addmbroohe,  3  G.  d^  D. 
64  ;  WootUm  v.  Sufferumi,  12 
M.  &  W.  129  ;  Fugh  v.  Spring- 
field, 3  C.  B.,  N.  S.  2. 


{x)  WindhaniCs  case,  5  Rep. 
8  a  ;  Dyer,  337  b  j  Wotton  v. 
Cooke,  2  Mod  82;  Wilkinson 
V.  Lloyd,  3  Mod.  263  ;  Tippet 
V.  Hawkey,  B.  N.  P.  157 ;  James 
V.  Bhrun^f,  8  Taunt.  245  ;  S,  C, 
in  error,  5  Price,  529  ;  2  J.  B. 
Moore,  195  ;  OtostonY.  Ogle,  13 
East,  538  ;  Withers  v.  Birckam, 
3  R  &  C.  254 ;  Lane  v.  Drtnh- 
water,\  Cr.  M.  &  R599  ;  Pal- 
mer  v.  Sparshott,  4  M.  dz;  Gr. 
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and  severally  with  another,  the  covenantee  may  bring 
an  action  against  one  of  the  covenantors  only,  though 
their  interest  in  the  subject-matter  of  the  covenant  be 
joint  (y) ;  the  rule  being  a  rule  of  construction  only, 
and  not  a  rule  of  law,  to  prevent  parties  from  covenant- 
ing as  they  please  {z). 

From  the  ambiguous  manner  in  which  covenants  Forms  of  core- 

^  nanta  in  par> 

are  often  worded,  questions  frequently  arise  on  the  tiouUrca^s. 
words  themselves,  whether  a  covenant  was  intended 
to  be  joint,  or  several,  or  both  (a) ;  and  also  whether 
the  whole  of  a  line  of  covenants  are  intended  to  be 
of  the  same  class  {b) .  Of  course,  it  is  the  business  of  the 
draftsman  so  to  frame  his  covenants  as  to  give  no  room 
for  such  questions ;  but  to  accomplish  this  object,  is  not 
in  all  cases  an  easy  matter;  and  it  is  not  possible  to  lay 
down  any  general  rules  on  the  subject.  The  forms, 
however,  of  such  covenants  will  be  found  in  the  sub- 
sequent part  of  this,  and  in  the  second  volume. 

When  several  persons  covenant  as  to  acts  done  FomsofooTe- 
or  to  be  done  by  them,  the  expression  should  be,  that  penom. 
they  respectively  have  right  to  do  or  will,  do  the  acts 
in  question  ;  for,  if  the  expression  be  (as  it  frequently 
is),  that  they,  or  some  or  one  of  them,  have  right  to 
do,  or  will  do  the  acts,  it  might  be  a  suJSicient  defence 

137  ;  Mills  V.  Ladbroke,  7  M.  cases  referred  to  in  the  note  on 

A  Gr.  218.  JSccUgUm  v.  Clipsham,  1  Wms. 

(y)  ^ys  V.  Dannithome,  2  Saund.  154.       See,  too,  Lee  v. 

BuiT.  1190  ;  LUlet/  v.  Hedges^  Nixm^  1  A.  &  E.  201. 

1  Stra.  553  ;  S.  C7.,  8  Mod.  166.  (6)  The  Duke  of  Northumr 

(2)  KeighUey  v.    WoUon^   3  berland  v.  ErringUm,  5  T.  R. 

Exch.  716.  522  ;  Anderson  y.  Martindale, 

(a)  See  the  cases  referred  to  1  East,  497  ;  Clarke  v.  Bickers, 

in  the  preceding  notes,  and  the  14  Sim.  639. 
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to  an  action  for  a  breach  of  covenant  by  one  party 
to  shew  that  the  covenant  had  been  observed  by 
another.  Thus,  if  the  covenant  be,  that  A.,  B.,  and 
C,  or  some  or  one  of  them,  have  right  to  convey, 
and  the  breach  assigned  be  that  C.  had  no  right  to 
convey,  it  might  be  a  valid  defence,  according  to  the 
words  of  the  covenant,  if  it  were  shewn  that  A.  and 
B.,  or  one  of  them,  had  right  to  convey,  and  yet  the 
title  might  be  imperfect  by  reason  of  the  defect  in 
C.'s  title.  If,  however,  it  happen  that  some  or  one 
of  several  persons  have  a  right  to  do  an  act,  but  it  is 
not  certain  in  which  of  them  the  right  is  vested,  the 
covenant  may  properly  run,  "that  they,  or  some  or 
one  of  them,  now  have  "  &c.,  and  so  in  other  kinds 
of  covenants. 
Coveiumteefl  When  covenauts  are  entered  into  in  a  deed  in 

ihonld  be 

grantees  to         which  freehold  property  is  conveyed  to  a  grantee  to 

oseBorpenons  i  ii!ii 

Uring  the  legal   scvcral  uscs,  the  coveuauts  should   be  entered  into 

estate. 

with  the  grantee,  and  the  statute  of  uses  will  distribute 
the  benefit  of  the  covenants  to  the  several  cestuis  que 
use.  If  there  be  no  grantee,  the  covenants  should 
be  entered  into  with  the  person  taking  the  first  legal 
estate  under  the  conveyance  (c).  And  generally,  the 
covenants  should  be  entered  into  with  the  person 
taking  the  legal  estate,  because  otherwise  the  cove- 
nants will  be  covenants  in  gross,  and  not  covenants 
running  with  the  land,  and  therefore  available  to  the 
successive  owners  of  the  land  {d), 

(c)  See  Iskerwood  v.  Oldham,  (</)  Webb  v.  Btmell,  3  T.  R. 

3  M.  &  Sel.  382  ;    WhUjUld  v,  323 ;  Stokes  v.  Russell,  Id.  378; 

Htw,  1  Vent.  238  ;  8,  (7.,  Sir  RusseU  v.  Stohes,  1  H.  Bl.  362; 

T.  Jones,  110.  Whittm  v  Peacock,  2  Bing.  N. 
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An  opinion  was  expressed  by  the  late  Vice-Chan-  ^"  J^uTlT*^?- 
cellor  ShadweU,  that  where  a  deed  containins^  a  cove-  '**'**•  ^  ^' 

'  ^  render  oopy- 

nant  to  surrender  copyholds  and  covenants  for  title  ^^}^  numiiig 

^'^  with  the  Iftiid. 

is  executed  on  one  day,  and  the  surrender  is  made 
on  a  subsequent  day,  the  whole  must  be  taken  as  one 
assurance,  so  that  the  covenants  will  run  with  the 
land,  and  can  be  enforced  by  the  persons  who  are 
the  owners  of  the  land  {e) ;  but  in  the  view  which  the 
Vice-Chancellor  took,  it  was  unnecessary  for  him  to 
decide  the  question,  and  the  doctrine  is  open  to 
serious  objection.  The  Vice-Chancellor  put  the 
case  as  being  the  same  as  a  feoffment  perfected  by 
subsequent  livery  of  seisin,  and  on  the  intention  of 
the  parties ;  but  the  feoffiment  and  livery  are  at  law 
parts  of  the  same  assurance,  while  there  is  no  con- 
nexion at  law  between  the  covenant  and  the  surren- 
der :  and  the  intention  of  the  parties  cannot  govern 
a  purely  legal  question.  The  covenantee  has  no  legal 
estate  at  the  time  when  the  covenants  are  entered 
into ;  and  the  question  as  to  whether  covenants  ran 
with  the  land  is  a  legal  question  (/).  In  modem 
practice,  the  surrender  is  generally  made  the  same 
day  as  the  covenant  to  surrender,  and  immediately 
after  the  execution  of  the  surrender ;  which  would 
seem  to  strengthen  the  argument  that  the  covenants 
for  title  will  run  with  the  land ;  and,  when  (as  is 
frequently  the  case)  the  surrender  precedes  the  deed 
of  covenants  for  title,  there  can  be  no  question  on  the 

C.   411  ;    S.  a,  3    My.  k  K.  (/)  WhUUm   v.   Peacock,    2 

325.  Bing.  N.  C.  411 ;  S.  C,  3  My. 

(e)  Eiddell  v.  Eiddell,  7  Sim.  &  K.  425  ;  Dart,  505. 
529. 
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CoTanaoii  witli 
several  penons. 


Goreiiants  for 
title  in  con- 
▼eyanoes  on 
sales. 


point,  as  the  surrender  and  admittance  are  parts  of 
the  same  assurance  at  law. 

When  the  covenantees  are  tenants  in  common  of 
property  to  which  the  covenants  relate,  the  covenants 
should  be  entered  into  with  them  severally;  unless 
the  property  be  freehold,  and  be  conveyed  by  the 
same  deed  to  a  grantee  to  uses,  in  which  case  it  is 
considered  that  the  covenants  should  be  entered  into 
with  the  grantee;  the  effect  of  the  statute  being 
to  distribute  the  benefit  of  the  covenants  in  due 
proportion  to  all  the  cestuis  que  use. 

If  the  covenantees  be  joint  tenants  of  property  to 
which  the  covenants  relate,  the  covenants  should  be 
with  them  jointly. 

If  the  covenants  relate  not  to  property,  but  to 
the  covenantees  personally,  it  is  to  be  considered 
whether  their  interests  in  the  subject  of  the  covenants 
are  joint,  or  several,  or  both ;  and  the  covenants  are 
to  be  adapted  accordingly.  Thus,  covenants  to 
indemnify  or  release  the  covenantees  should  generally 
be  both  joint  and  several,  so  that  all  collectively  and 
each  individually  may  enforce  the  covenants. 

The  subject  of  covenants  for  title  in  conveyances 
on  sales  being  fully  discussed  in  the  well-known  works 
of  Lord  St.  Leonardo  (^)  and  Mr.  Bart  {X),  on  the 
Law  of  Vendors  and  Purchasers,  and  those  works 
being  in  the  hands  of  every  conveyancer,  it  would  be 
superfluous  to  discuss  the  subject  here.  It  should  be 
observed,  however,  that  although  it  seems  to  have 


{g)  Sugd.  c.  14,  8.  3,  13th         (A)  Dart,  351  et  seq.,  506, 
eHit.  c.  14,  8.  8. 
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^been  formerly  held,  that  the  right  to  covenants  for 
title  was  not  implied  by  the  mere  agreement  to 
sell  (t);  yet  the  contrary  is  now  established  by  the 
practice  of  conveyancers  and  the  authority  of  the 
Courts  {k). 

The  covenants  for  the  vendor's  seisin,  and  for  the 
validity  of  his  power,  which  were  formerly  inserted 
in  the  respective  cases  of  the  vendors  being  seised  in 
fee  and  having  a  power  of  appointment,  have  been 
omitted  in  the  present  work,  as  being  implied  in  the 
covenant  for  right  to  grant  or  appoint,  as  the  case 
may  be  (/) ;  and  the  verbosity  of  the  other  covenants 
for  title  has  been  considerably  curtailed. 

Care  should  be  taken  not  to  except  land-tax, 
quit-rent,  or  any  similar  charge,  in  the  covenant 
against  incumbrances,  or  other  covenants  for  title, 
when  the  covenants  are  restricted  in  the  usual  way 
to  the  acts  and  omissions  of  the  vendor  and  his 
ancestors  and  testators;  because  not  only  is  the 
exception  of  an  incumbrance,  which  could  not  have 
been  created  by  the  acts  of  any  of  the  persons  to 
whose  acts  the  covenants  are  restricted,  an  error,  but 
it  might  lead  to  an  argument  that  the  covenants  were 
intended  to  have  been  unqualified  (f»). 

(i)  Coles  v.  Kinder,  Cro.  Jao.  tives,  see  JPage  v.  Broom^  3 

571;  Hanroyde  Y,  Lococke^Gto.  Beav.   36;  Worley  v.  Framp- 

Jac  115;  Com.  Dig.  "Condi-  Urn,  5  Hare,  560. 
tion,'*    H.  CanditwM  to  make         {I)  Sugd.  462,  487 ;   Dart, 

Assurance  ;  1  Russ.  252,  256.  351. 

(k)  15  Vea.  263  ;   1  Hare,         (m)  See,  however,  1  N.  &  P. 

181  ;  Sugd.  462,  13th  ed.    As  644. 
to    covenants  by  representa- 

yoL.  I.  1 
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-bytenuitoiii        Tenants  in  common  on  a  sale  covenant  severally, 

***™™**'  and  their  covenants  are  restricted  to  their  several 

undivided  shares.  If  the  shares  be  shares  in  the 
property  itself,  this  is  in  most  cases  tolerably  simple, 
the  covenants  commencing  with  ''  And  each  of  them 
the  said  \cavenaniars]t  so  far  as  relates  to  the  one 
undivided  equal  ■  share  of  him  the  said  [cove- 

nantor] in  the  said  premises,  doth  hereby/'  &c.  But, 
if  the  shares  be  interests  in  the  money  to  arise  from 
the  sale,  this  form  is  not  well  adapted  to  the  case ; 
and  it  is  not  unusual  then  to  frame  the  covenants 
without  restriction,  and  to  add  a  proviso  at  the  end 
that  no  one  of  the  tenants  in  common  shall  be 
Eable  for  damages  on  his  covenants  to  an  amount 
exceeding  his  share  of  the  value  or  price  of  the 
property. 

Joint  tenontp.         Joiut  tcuauts  are  sometimes  on  a  sale  made  to 

covenant  jointly,  and  sometimes  severally,  like  tenants 
in  common,  with  a  restriction  either  to  the  shares  to 
which  they  would  be  entitled  on  a  severance,  or  as  to 
their  liability  in  point  of  amount.  There  is  a  con- 
siderable objection  to  their  covenanting  jointly,  because 
their  so  doing  makes  all  liable  originally  for  the  acts 
of  each,  and  leaves  the  whole  burden  on  the  survivors 
for  the  time  being,  and  ultimately  on  the  longest  liver. 
It  is,  therefore,  generally  better  to  make  them  cove- 
nant as  nearly  as  possible  as  if  they  were  tenants  in 

Teoanto  fur  life,    commou.     A  tenant  for  life  or  other  owner  of  a  par- 

"  ticular  estate,  although  he  may  be  required  to  covenant 
in  respect  of  his  own  beneficial  interest,  yet,  as 
respects  the  reversion  (in  which  he  has  no  beneficial 
interest),  his  liability  under  the  covenants  should  be 
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confined  to  the  acts  of  himself  and  parties  claiming 
under  him  («). 

Covenants  for  title  in  settlements  on  marriage,  and  ^J^J^^^^f 
in  other  assurances  made  for  valuable  consideration,  '^^^^* 
and  not  being  mortgages  or  securities  for  money,  are 
the  same  as  in  conveyances  for  sales. 

The  covenants  for  title  in  mortgages  and  securities  — »  mortgages. 
for  money  are  the  same  as  in  conveyances  upon  sales, 
except  that  they  are  absolute  instead  of  qualified^ 
That  is  to  say,  that,  while  in  conveyances  upon  sales, 
the  covenants  are  restricted  to  the  acts  and  omissions 
of  the  vendor,  and  the  ancestors  and  testators  through 
whom  he  claims  {o),  the  covenants  in  mortgage  deeds 
and  securities  for  money  are  unrestricted,  and  amount 
to  a  warranty  against  and  for  the  acts  and  omissions 
of  the  whole  world* 

!From  this  practice  it  happens  that  mortgagees  fore- 
closing, and  purchasers  under  powers  of  sale  in 
mortgage  deeds,  get  the  benefit  of  absolute  instead  of 
the  qualified  covenants  to  which  they  are  entitled, 
unless  the  mortgage  deed  provides  for  the  restriction 
of  the  covenants  after  foreclosiu'e  or  a  sale  under  the 
power.  Generally  the  mortgage  deed  does  throw  the 
expense  of  further  assurance  after  foreclosure  or  sale 
upon  the  purchaser  instead  of  upon  the  mortgagor ; 
but  in  other  respects  leaves  the  covenants  unaffected. 
As  the  mortgage  deed  always  contains  separate  cove- 
nants for  pa3nDient  of  the  principal  and  interest, 
there  is  no  good  reason  why  the  covenants  for  title 
should  not  be  restricted  in  mortgage  deeds  the  same 
as  in  conveyances  on  sales. 

(n)  Dart,  353.  (o)  Dart,  352. 

I  2 
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As  to  covenants  in  leases,  see  in&a,  tit  Leases. 

It  is  a  well  established  rule,  that  trustees,  assignees 
of  bankrupts,  mortgagees,  and  other  persons  not 
having  beneficial  interests  in  the  property  conveyed, 
or  having  interests  in  it  merely  as  incumbrancers, 
covenant  only  that  they  individually  have  not  done 
or  knowingly  suffered  or  been  privy  to  anything 
whereby  the  property  is  or  may  be  affected,  or  whereby 
they  individually  are  prevented  from  conveying  (/?). 
It  has  been  sometimes  ivged,  that  such  persons 
should  also  enter  into  the  usual  covenant  for  further 
assurance,  and  there  is  perhaps  no  good  reason 
why  they  should  not  do  so ;  but  the  practice  to 
the  contrary  is  too  firmly  settled  to  be  contended 
against  with  success  (^).  The  executors  of  a  person 
who  has  agreed  to  take  a  lease,  may  however  be 
required,  to  the  extent  of  their  assets,  to  enter  into 
the  covenants  which  their  testator  would  have  had 
to  enter  into  (r). 

One  of  the  best  compendiums  of  the  law  relating 
to  covenants  is  that  presented  by  the  Real  Property 
Commissioners,  in  their  Third  Report,  and  as  it  is 
short,  and  not  accessible  in  a  separate  form^  it  is 
here  subjoined : — 


The  title  to  real 
property  often 
affected  bj 
coTeoants. 


"  The  title  to  real  property,  and  to  various  enjoy- 
ments connected  with  it,  depends  to  a  considerable 
extent  upon  covenants. 


{v)  11  Vee.  345.  Onslow  v. 
Lord  Londesborimghy  10  Ha.  74. 

(g')  WorUy  v.  Framptan^  5 
Ha.  560  ;  Hodgn  v.  Blagrave, 


18  Beav.  404. 

(r)  Phillips  T.  Everardj  5 
Sim.  102  ;  Stephtns  v.  ffotham^ 
1  K.  (k  J.  571. 
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•'Covenants  are  engagements  in  a  certain  form  ^^'^*'^*" 
entered  into  by  one  party  to  another;  they  are  of 
course  more  or  less  permanent^  in  prc^rtion  to  the 
estates  or  interests  to  which  they  relate. 

"  Covenants  are  said  to  be  real  or  personal.     Some  ^"^^i]^^ 
writers  (and  amongst  them  C.  B.  Comyns  {s) ),  treat  dJtingmahed. 
those  as  covenants  real,  of  which  (as  they  consider) 
a  specific  performance  could  have  been  enforced  at 
the  common  law  by  a  real  action  on  the  writ  of 
covenant. 

"  If  this  doctrine  be  correct,  the  specijSc  perform- 
ance of  contracts  as  to  real  property  (being  under 
seal)  was  not  unknown  to  the  common  law ;  but  we 
have  not  been  able  to  find  any  instance  of  actual 
recovery  in  such  an  action,  and  we  are  inclined  to 
doubt  whether  the  freehold  or  seisin  ever  was  re- 
covered. Perhaps  the  proposition  may  have  been 
too  hastily  inferred  from  the  case  of  a  fine, 
which  is  the  compromise  of  such  an  action,  and 
does  not  prove  that  the  land  could  have  been 
specifically  recovered  if  the  suit  had  gone  on  to 
judgment.  If  there  were  any  such  real  action 
known  to  the  law,  it  will  be  abolished  if  the  re- 
commendation contained  in  our  First  Report  be 
adopted  (/). 

''  Warranties  have  been  sometimes  called  covenants  warmnUa  aui. 

tinct  from  core* 

real  («),  but  the  action  was  entirely  distinct.    They  wmta. 
have  now  fallen  into  disuse,   and  we  have  recom- 

(«)   Dig.  tit.  "  Gov."  A.  2,  (t)  This  has  been  done  by 

oites  F.  N.  B.  145,  A.  U« ;  the  Act  3  &  4  WiU.  4,  c.  27, 

Beeves*   Hist,  of  Com.  Law,  s.  36. 

Vol.  2,  p.  263.  (u)  Hal.  Anal.  86. 
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mended  their  abolition  in  our  report  recommendftig 
the  abolition  of  real  actions  {w). 

^'Leases  have  also  been  termed  covenants  real. 
At  common  law  a  lease  or  demise  was  not  considered 
as  an  alienation,  but  merely  as  an  agreement  that  the 
lessee  should  have  the  land  demised  for  the  specified 
term.  It  was,  however,  an  interest  capable  of  being 
specifically  maintained  at  law  in  the  action  of  eject- 
ment, in  which,  from  an  early  period,  the  execution 
has  been  by  writ  of  habere  facias  possessionem  (y).  It 
would  at  this  day  be  a  mere  conceit  to  treat  warran- 
ties and  leases  as  covenants. 

*'  Upon  the  whole,  we  are  inclined  to  agree  with 
the  greater  number  of  writers,  who  consider  the  dis- 
tinction between  real  and  personal  covenants  to 
depend  not  upon  the  nature  of  the  remedy,  but  upon 
the  fact  of  their  relating  or  not  relating  to  land, 

*'  All  covenants,  as  they  are  now  used,  are,  as  to 
the  remedy,  personal.  The  breach  of  them  gives  a 
right  to  a  personal  action,  and  is  to  be  compensated 
at  law  by  damages.  Of  many  of  them,  equity  will 
enforce  a  specific  performance;  but  with  reference  to 
that  relief,  they  are  to  be  regarded  merely  as  agree^ 
ments  binding  in  conscience  without  any  reference  to 
their  peculiar  characteristics  as  covenants. 

"  In  general,  a  covenant  can  only  be  constituted  by 
^°  ^      ^       'a  deed  under  seal ;  it  is  an  obligation  of  the  nature 
-is  a  specialty ;  of  a  Specialty,  being  always  binding  upon  the  cove- 
nantor, his  executors  and  administrators  (that  is,  on 

{x)  See  the  Act  3  &  4  Will.  4,  (y)  R  N.  B.  342 ;  Hale's  note 
c.  27,  B.  39  ;  and  3  <k  4  WiVL,  4,  says  this  was  ruled  in  24 
c.  74,  8.  14.  Edw.  3. 


All  coTenants, 
personal  as  to 
the  remedy. 


GoTenant  ean 
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his  personal  estate),  and  upon  his  real  estate  in  the 
hands  of  his  heir  or  devisee  when  the  heirs  ait^ 
named;  it  is  also  binding  in  particular  cases  on  ^^iH^^^J^ 
other  parties  claiming  property  to  which  it  relates  i*rticiiUr  Und. 
from  or  through  the  covenantor,  that  is,  on  his  assigns ; 
and  the  benefit  of  it,  when  it  relates  to  real  property, 
may  also,  in  particular  cases,  be  transmitted  from  the 
covenantee  to  his  assigns  of  that  property  . 

*^  This  whole  branch  of  the  law  of  covenants  we  ™*  ?SJ^*^ 
now  propose  to  examine.  It  is  of  course  of  great  ^  enmned  and 
importance  that  the  party  who  is  really  interested  in 
the  subject-matter  of  the  covenant  should  be  the 
party  entitled  to  the  remedy  for  breach  of  it ;  and,  on 
the  other  hand,  that,  when  it  relates  to  specific 
property,  such  remedy  should  be  had  against  the  party 
having  the  means  of  performing  it ;  in  other  words, 
that  the  covenant  should,  in  technical  language,  rum 
with  the  landy  both  as  against  those  who  stand  in  the 
place  of  the  covenantor,  and  in  favour  of  those  who 
stand  in  the  place  of  the  covenantee.  As  to  both, 
.the  law  is  at  present  defective,  or  imperfectly 
settled. 

"  So  far  as  the  interest  to  be  derived  under  a  cove-  J?  ^^;*  ""j*^ 

the  lobjeot  is 

nant  is  imperfectly  transmissible,  we  have  no  great  difficult. 
difficulty  in  suggesting  the  means  of  improving  or 
settling  the  law ;  but  there  is  considerable  difficulty 
in  determining  the  extent  to  which  the  assigns  of 
the  covenantor  can  be  charged  with  the  obligation. 

"  We  propose  to  examine    the  law,    1st,   As  it  ^  be^^S[?^ 
respects  covenants  between  parties  in  the  relation  of  i-  ^t  reepwu 

*  *  ^  ooreiuints  be- 

landlord  and  tenant,  or  lessee  and  reversioner ;  and,  tween  partiM  in 

the  reUtloii  of 

2ndly,   as  it   respects   covenants  relating   to  land,  lesMe  and  mer. 

aioner. 
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or  the  title  to  land,  when  such  relation  does  not 
exist. 
RuksertAbiuhed       "The  authorities  (2?) lay  down,  1st,  That,  in  order 

by  aacieDi  Miiho-  '' 

rities.  to  make  a  covenant  run  strictly  with  the  land,  so  as 

to  bind  the  assignee,  or  give  him  the  benefit  without 
his  being  named,  it  must  relate  directly  to  the  land, 
or  to,  '  a  thing  in  existence,  parcel  of  the  demise :' 
2ndly,  That  where  it  respects  a  thing  not  in  existence 
at  the  time,  but  which  when  it  comes  into  existence 
will  be  annexed  to  the  land,  the  covenant  may  be 
made  to  bind  the  assigns  by  naming  them,  but  wiU 
not  bind  them  unless  named ;  and  Srdly,  That,  when 
it  respects  a  thing  not  annexed,  nor  to  be  annexed,  to 
the  land,  or  a  thing  collateral,  or  in  its  nature  merely 
personal,  the  covenant  will  not  run,  that  is,  it  will 
not  bind  the  assignee,  nor  pass  to  him,  even  though 
he  is  named. 

*'  These  rules  appear  to  have  been  originally  laid 
down  with  reference  to  leases ;  but  authorities  are 
not  wanting,  in  which  they  have  been  treated  as 
applying  equally  to  cases  not  involving  the  relation  of 
landlord  and  tenant.  They  are  usually  laid  down  as 
constituting  the  whole  of  the  settled  law  on  this 
subject,  and  appear  to  apply  equally,  whether  we 
consider  the  burthen^  or  whether  we  consider  the 
benefit  of  covenants. 

*'  First,  As  to  covenants  in  cases  where  the  relation 
of  lessee  and  reversioner  subsists  between  the  parties. 

"  We  must  divide  these  into — 

(«)  Year  Book,  42  Edw.  3, 3 ;  Co.  Litt.  384  ;  Spencer'*  ease,  5 
Co.  Rep.  17. 
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"  i.  Covenants  entered  into  by  the  lessee. 

"  2.  Covenants  entered  into  by  the  lessor. 
"  And  again  we  must,  in  considering  each^of  these 
branches,  distingtiish  between,  1,  The  burthen,  and 
2,  The  benefit  of  the  covenants. 


<c 


As  to  the  Burthen  of  Covenants  entered  into  by  the 

Lessee. 


*'  Most  of  the  covenants  entered  into  by  lessees  fall  MoBt  of  a  lessee** 
within  the  two  former  of  the  above  rules.  Cove-  with\he  Und. 
nants  to  pay  rent,  to  keep  existing  buildings  and 
fences  in  repair,  or  to  observe  particular  modes  of  cul- 
tivation, are  aU  covenants  of  the  first  class;  they 
run  with  the  land,  and  bind  the  assignee,  whether 
named  or  not.  Covenants  to  erect  buildings  on  the 
demised  lands,  to  plant  trees,  &c.,  are,  in  well-drawn 
leases,  made  binding  in  like  manner,  by  the  assigns 
being  named  in  them  (a). 

''In  many  cases,  however,  covenants  of  the  third  instanceB  of  such 
class  are  entered  into    by  lessees;  as,  for  instance,  ^ 
covenants  to  haul  coals  to  the  lessor's  house,  or  grind 


(a)  Acovenantto  keep  build- 
ings situated  within  the  bills 
of  mortality  insured  against 
fire  has,  by  a  rather  forced  con- 
struction, been  held  to  be  a 
covenant  running  with  the 
land,  because  the  stat.  14  Geo. 
3,  c.  78,  enables  the  landlord, 
by  application  to  the  directors 
of  the  insurance  office,  to  have 


the  sum  insured  laid  out  in  re- 
instating the  premises ;  and 
therefore  it  was  held,  that  the 
covenant,  by  the  aid  of  the 
statute,  amounted  to  an  under- 
taking to  rebuild  or  repair 
existing  buildings,  and  so  feU 
within  the  first  resolution  in 
Sp€7icer*9  case :  Vernon  v.  Smith, 
5  B.  &  A.  1. 
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com  at  his  mill  {b),  to  buy  or  sell  stock  on  a  farm  at 
a  valuation,  &c.,  &c.,  and  in  these  the  assignee  cannot 
be  bound  even  though  named. 
The  ezisUDg  "  It  appears  to  us  that  these  distinctions  are  little 

distinctions  are 

artificial  less  than  artificial.     They  lead  to  subtleties,  and  in 

thiS^b^boiiihed,  our  opiuiou  may  be   usefully  abolished;  and  with 

aikd  the  barthen  »  <      i  %  .  r  .  .         i  ■    <      i 

of  au  lessees'       reference  to  leases,  and  the  covenants  entered  into  by 
tobbdMs^wi.  th®  lessees,  we  think  it  should  be  enacted,  that  all 

such  covenants,  of  whatever  nature  and  for  whatever 
purpose,  unless  an  intention  to  the  contrary  be 
expressed,  or  is  to  be  inferred  from  the  instrument, 
should  be  binding  on  every  assignee  of  the  term. 
Reasons  for  this.  *' ThcTC  would  be  uo  iujusticc  iu  such  au  enact- 
ment, because  it  must  always  be  in  the  power  of  the 
person  who  takes  the  assignment  of  a  lease  previously 
to  ascertain  its  contents. 

"  It  is  the  practice  to  make  every  successive  assignee, 
where  his  predecessor  is  liable  to  the  covenants  in  the 
lease,  bind  himself  to  perform  all  such  covenants ;  but 
this  practice,  although  it  has  the  effect  of  making 
every  one  in  his  turn  liable,  is  open  to  the  objection 
of  doing  this  not  only  by  a  circuitous  and  inconvenient 
mode,  but  by  a  mode  which  frequently  fails. 

*'  It  is  obviously  just  as  respects  the  landlord,  that 
every  one,  who  takes  the  benefit  of  the  lease,  should 
be  bound  to  him  for  the  performance  of  the  terms  on 
which  it  is  granted. 

(6)  This  has  been  lately  con-  and  the  reversion  remained  the 
sidered  a  covenant  relating  to  property  of  the  lessor  :  Vyvyan 
the  land,  so  long  as  the  mill     v,  Arthur,  1  B.  &  C.  410. 
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**  As  to  the  Benefit  of  Covenants  entered  into  by  the 

Lessee, 

"It  has    been   observed  by   an   eminent   livinir  inwbatcaafti 

^  ^   the  benefit  of 

judge  (c)y  that  *an  action  [of  covenant!  at  the  suit  of  leMee'Bootwmta 

^      ^     ^  ^'  L        ^  -J'  goeB  to  the  as- 

the  assignee  of  the  reversion,  is  maintainable  in  some  agnee  of  the 

jrevenrioD* 

cases  at  common  law,  in  others  under  the  statute  32 
Hen.  8,  c.  34  ;  *  and  from  other  observations  which 
fell  from  the  bench  in  the  same  case,  it  may  be,  inferred 
that  such  covenants  as  were  of  a  nature  to  run  strictly 
with  the  land  according  to  the  distinctions  ah'eady 
adverted  to,  were  those  to  the  benefit  of  which  the 
assignee  was  entitled  at  the  common  law ;  this  would 
reduce  the  operation  of  the  statute  to  covenants  of  the 
second  of  the  three  classes  above  mentioned.  It  has 
not  been  held  to  extend  to  such  as  are  merely  col- 
lateral There  is  some  ambiguity  in  the  language  of 
the  statute,  which  renders  it  difficult  to  determine 
what  was  the  exact  length  to  which  it  was  then 
deemed  necessary  for  the  legislature  to  interfere,  and 
to  which  the  enactment  was  intended  to  extend,  and 
accordingly  the  construction  of  it  has  been  a  subject 
frequently  discussed. 

"  In  a  modem  case  id)  lands  were  by  a  will  limited  ^? '"  »«»gnoe 

^   '  ^  of  the  reyeraioa 

to  A.  for  life,  with  the  usual  power  to  grant  leases, 
with  remainders  over;  A.  made  a  lease  under  the 
power,  in  which  the  lessee  covenanted  with  A.,  his 
heirs  and  assigns,  for  payment  of  the  rent,  and  to 
keep  the  premises  in  repair;    A.  died,  after  which 

(c)  BayUyy  J.,  m  Yyvy<m  v,  (d)  hherwood  v.  Oldknow,  3 

Arthur,  1  R  A  C.  414.  M.  <b  S.  382. 
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the  remainderman  mider  the  settlement  brought  an 
action  of  covenant,  and  it  was  held  that  the  plain- 
tiff could  maintain  such  action  as  assignee  of  the 
reversion. 

'^  The  reasoning  on  which  the  Court  in  that  case 

9 

proceeded  was,  that  the  lease,  being  created  under 
the  power,  took  effect  as  if  it  had  been  created  by  the 
will ;  and  consequently  the  testator  might  be  consi* 
dered  as  the  lessor,  and  the  remainderman,  claiming  a 
portion  of  his  estate,  as  an  assignee  within  the  statute. 
It  was  agreed  that  he  was  not  assignee  of  the  tenant 
for  life,  the  hand  which  executed  the  lease :  but  it 
was  considered  that  he  was  an  assignee  of  the  estate, 
out  of  which  the  lease  proceeded. 

"  An  early  authority  (e),  relied  on  in  the  case  now 
under  discussion,  had  settled  that  in  a  similar  case 
the  remainderman  could  maintain  an  action  of  debt 
upon  the  reddendum  clause,  and  that  he  could  have 
done  so  if  the  rent  had  been  reserved  yearly  during 
the  tenn,  leaving  the  law  to  make  the  distribution 
without  an  express  reservation  to  any  person  {which 
the  Court  said  was  the  most  clear  and  sure  way).  As 
it  is  also  clear  that  an  implied  covenant  arises  upon 
the  reddendum^  this  last  authority  may  be  thought 
to  have  established  that  an  action  of  covenant /or 
rent  was  maintainable  by  the  remainderman;  so 
that  the  decision  in  Ishencood  v.  Oldknow  may  be 
considered  as  an  authority  applicable  to  other  express 
covenants. 

"  We  think,  therefore,  it  may  be  laid  down,  that, 

(<?)  TTAtifocife'*  CO*?,  8  Rep.  70. 
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either  at  common  law  or  under  the  statute,  an  assignee 
of  the  reversion  is  entitled  to  the  benefit  of  all  cove- 
nants entered  into  by*  a  lessee  with  the  lessor,  his 
heirs  and  assigns,  provided  such  assignee  be  owner  of 
the  reversion  immediately  expectant  on  the  term,  and 
provided  the  estate  he  has  be  the  same  estate,  or 
derived  out  of  the  same  estate,  which,  or  a  portion 
of  which,  the  lessor  had  at  the  time  of  granting  the 
lease. 

''  As  every  lease,  speaking  practically,  is  granted  to 
take  effect  out  of  the  estate  of  the  lessor  or  by  virtue 
of  a  power,  the  owner  of  the  reversion  has  in  every 
case  a  remedy  for  the  breach  of  every  covenant,  capable 
in  its  nature  of  running  with  the  land. 

*'  But  we  think,  that,  in  like  manner  as  the  burthen  Proponi  to 
of  every  covenant  entered  into  by  the  lessee  without  eziaUng  distiDo 
<listinction  ought  to  be  binding  on  his  assignees,  the  Jbo!  ^ 
benefit  of  it  ought  to  be  transmissible  to  the  assigns 
of  the  reversion,  and  we  therefore  propose  that  in  this 
/rase,  as  in  the  former,  the  existing  distinctions  shall 
be  abolished. 


'*Js  to  the  Burthen  of  Covenants  entered  into  by  the 

Lessor. 

"  The  only  express  covenant  entered  into  by  lessors  in  what  caies  the 

,  ,  barthen  of  a  lea- 

which  can  be  considered  universal,  is  the  covenant  for  8oi^«  coTenaiit 

,  ,  t         .     .  mnB  with  the 

quiet  enjoyment,  and  this  is  a  covenant  entered  into  revenbu. 
rather  for  the  protection  of  the  covenantor,  and  to 
restrict  the  implied  covenant  which  would  arise  out  of 
the  mere  words  of  demise,  than  for  the  benefit  of  the 
essee.      Occasionally,  however,  there  are  covenants 


tioQ. 
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importing  a  more  extensive  obligation :  but  very 
seldom  any  others  than  such  as  relate  to  the  land 
demised ;  and  in  those  cases  the  bmrthen  seems^  under 
the  law  as  it  now  exists,  to  run  with  the  reversion, 
and  to  bind  the  grantee  or  assignee. 
Proposed  altera-       '^  But  with  reference  to  covenants  not  relating  to 

the  land,  it  appears  to  us  that  they  ought,  as  a  general 
rule,  to  be  made  to  run  so  far  as  to  bind  the  assignee 
or  grantee  of  the  reversion  to  the  extent  of  the  value 
of  the  reversion.  Such  covenants  may  be  reasonably 
considered  as  part  of  the  consideration  for  the  rent ; 
and  it  is  a  sound  maxim  that  he  who  takes  the  benefit 
ought  also  to  bear  the  burthen.  The  lessee  or  his 
assignee  is  entitled,  to  have  them  performed,  and  of 
course  ought  to  have  the  best  means  of  enforcing 
the  performance  of  them  against  those  who  claim 
from  him  the  benefit  for  which  the  covenants  were 
the  consideration. 

"  There  would,  however,  be  an  objection  to  make 
such  covenants  bind  beyond  the  value  of  the  rever- 
sion, because  it  is  obvious  that  devisees  and  others 
frequently  become  seised  of  the  reversion,  without 
having  the  means  at  the  same  time  of  knowing  the 
obligations  imposed  by  the  lease.  In  such  cases, 
all  that  justice  can  require  is,  that  the  reversioner 
should  be  bound  to  the  value  of  the  reversion. 
Besides,  to  declare  him  bound  beyond  that,  would  be 
to  impose  on  him  a  greater  degree  of  liabihty  than 
is  imposed  by  the  common  law  on  the  heir  of  the 
covenantor,  and  by  the  statutes  3  &  4  W.  &  M. 
c.  14,  and  1  Will.  4,  c.  47,  on  his  devisees,  for  both 
those  classes  of  representatives  are  bound   only  to 
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the  extent  of  the  assets  they  may  derive  from  the 
ancestor  or  testator,  and  of  course  the  reversion  must 
be  the  only  assets  which  the  assignee  of  it,  as  such, 
will  derive,  from  the  covenantor. 

"  We  propose,  therefore,  that  every  covenant  in  a  That  every  cove- 

.  ^  .  .  .  .  .    nant  sIiaII  bind 

lease  (whatever  its  subject-matter  may  be)  entered  the  aasignee  of 

into  on  the  part  of  the  lessor,  which,  in  the  event  the  extent  of  the 

of  his  death,  would  be  binding  on  his  heir  and  ^  ^°  ^' 

devisee  under  the  statutes  of  W.  &  M.  and  Will.  4, 

shall,  imless  an  intention  to  the  contrary  be  expressed, 

or  nece^aril,  inferred  from  the  ms  JL,  l«  binding 

on  all  persons  claiming  as  grantees  or  assignees  of 

the  reversion,  either  at  common  law  or  by  virtue  of 

the  statute  of  32  Hen.  8,  c.  24,  in  the  same  manner 

and  to  the  same  extent  only  as  the  heir  and  devisee 

would  be  bound. 

"  We  think  no  fair  ebjection  can  arise  to  an  enact-  Baaaons  for  this. 
ment  to  this  extent.  There  is  always  that  species 
of  connection  between  the  landlord  and  tenant  which 
must  exclude  the  danger  of  surprise  or  want  of  notice. 
The  lessor  preserves,  or  ought  to  preserve,  a  counter- 
part of  the  lease,  which  may  be  delivered  to  every 
successive  grantee  of  the  reversion ;  and  where  this 
precaution  has  not  been  used,  the  piurchaser  of  an 
estate  subject  to  a  lease,  having  notice  of  the  fact,  is 
enabled  to  require  that  the  nature  and  extent  of  the 
covenants  which  it  may  contain  on  the  part  of  the 
lessor,  should  be  shown. 

''In  most  cases,  where  the  reversion  shall  have  The r«med j viu 
become  divided  amongst  diflferent  persons^  eflFectual  S25l^^^ 
remedy  can  only  be  obtained  against  such  persons 
by  suit  in  equity.    It  may  be  proper  expressly  to 
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give  such  remedy,  and  to  provide  that,  as  between 
the  grantor  or  lessor  and  those  who  take  the  reversion 
under  him,  the  latter  should  be  primarily  liable,  in  the 
absence  of  any  declaration  to  the  contrary. 


^*  As  to  the  Benefit  of  Covenants  entered  into  on  the 

part  of  the  Lessor. 

Proposal,  thai         ^'  It  sccms  to  rcsult  from  what  we  have  ab-eady 

tho  benofit  of  .  ■>  « 

idBson'ooYoianto  proposed  with  rcspcct  to  the  burthen  of  covenants 
the  land.  entered  into  by  lessees,  that  the  benefit  of  all  cove- 

nants entered  into  on  the  part  of  lessors,  where  an 
intention  to  the  contrary  does  not  appear,  should 
run  with  the  land,  so  as  to  entitle  the  assignee  to 
maintain  an  action  for  the  breach  of  them. 
Proposal, that         "It   somctimcs  happens,   where    the     immediate 

remedies  forreot,  .  i  •  .  ji  a*      i 

andonoorenantfi,  rcversiou  ou  a  leaso  IS  a  term,  or  other  particular 

shall  not  be  lost  i         •     i  i    • 

bj  merger  of  the  cstatc,  that  it  bccomcs  merged  m  some  other  estate 
^^         ^^^'  in  the  same  land ;  and  where  that  is  the  case,  not 

only  the  benefit  of  the  covenants,  but  the  rent,  and 

all  remedies  for  it,  are  lost.     We  think  the  law  in 

this  respect  should  be  altered,  and  that  it  ought  to 

be  enacted,  that  where  a  merger  of  the  immediate 

reversion  takes  place,  it  should  have  the  effect  of 

transferring  the  rent  and  covenants,  and  all  remedies, 

to  the  person  in  whose  estate  the  reversion  merges. 

Covenants  and         '' Lcascs  ofteu  coutaiu  a  covcuaut  on  the  part  of 

^iiut^assigning  the  Icsscc  that  he  will  not  assign,  or  that  he  will  not 

ftcTwiShout"*^'  underlet  the  premises  without  the  consent  ,  of  the 

~°~"*-  lessor. 

''  This,  like  all  other  covenants,  is  usually  accom- 
panied by  a  condition  for  re-entry  on  breach  of  it ; 
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and  most  of  the  cases  in  which  the  peculiar  circum- 
stances we  are  about  to  notice  have  been  discussed^ 
have  been  cases  of  questions  arising  on  the  condition. 
It  will  be  convenient  to  consider  the  whole  subject 
together.  It  is  probable,  that  at  some  remote  period 
the  interest  of  a  lessee  was  considered  personal  to 
himself,  but  as  such  interests  came  to  be  of  value, 
they  were  soon  considered  of  the  nature  of  personal 
estate.  The  period  at  which  they  became  assignable 
is  remote,  for  cases  on  the  liability  of  amgm  under 
covenants  are  to  be  found  early  in  the  Year  Books. 
When  this  important  step  was  gained  on  the  part  of 
lessees,  it  was  to  be  expected  that  lessors  would  seek 
to  protect  themselves  by  inserting  stipulations  such 
as  we  are  now  adverting  to.  But  the  jealousy  which 
always  prevailed  in  our  law  against  allowing  restraints 
to  be  imposed  on  alienation,  led  to  the  discourage- 
ment of  this  kind  of  restriction,  and  it  was  accord- 
ingly decided  (/),  that,  when,  under  a  condition 
restraining  assignment  without  licence,  a  licence  had 
been  once  given,  the  condition  was  determined ;  and 
the  law  is  the  same  with  respect  to  a  covenant  to  The  kw  now  it, 

that)  by  lic6DO0 

the  like  efPect,  although  there  seems  to  be  no  reason  once  given,  the 

why  such  a  covenant  or  condition  should  not  be  Held  ooyenant  is  gone 

to  run  with  the  land,  and  be  binding  from  time  to 

time  on  such  persons  as  might  become  assigns  of  the 

lease,  with  the  consent  of  the  landlord,  according  to 

the  view  taken  by  that  eminent  Judge  Sir  W,  Grant 

in  a  modem  case  (^). 

"Upon  whatever  principle  the  doctrine  of  Bum- 

(/)  Dumpore^s   cage,  4  Co.  (g)  WeatherallY.  Geering,  12 

Rep.  119  6.  Ves.  jun.  511. 

VOL.  I.  '  '  K 
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pore^B  case  was  founded,  it  became  the  settled  law ; 
and  although  great  Judges  have  disapproved  of  it  (A), 
no  one  has  ventured  to  overrule  it,  and  it  has  been 
productive  of  much  inconvenience  and  expense,  and 
not  a  little  litigation. 
Altered  in  Ire-  "  In  Ireland,  by  the  statute  7  Geo.  4,  c.  29,  (com- 
u^ng  Art!  ^"^^  monly  called  the  Sub-letting  Act,)  the  law  in  this 

respect  is  altered;  and  it  is  enacted  by  section  1,  that 
where  lands  are  let  by  lease  or  instrument  containing 
a  condition  or  covenant  prohibiting  assignment  or 
sub-letting,  no  act  of  the  lessor  shall  amount  to  a 
waiver  of  the  benefit  of  such  condition  or  covenant, 
but  that  such  lessor,  &c.  shall  be  entitled  to  recover 
the  land  under  the  condition  or  damages  for  the 
breach  of  covenant,  unless  it  be  proved  that  the  par- 
ticular assignment  or  sub-letting  was  with  his  express 
consent;  and  by  section  4  it  is  enacted,  that  an 
actual  waiver  by  the  landlord  in  one  particular  instance 
shall  not  be  deemed  to  be  a  general  waiver,  or  to 
extend  to  any  other  breach  of  covenant  than  that  to 
which  the  waiver  shall  expressly  relate, 
inoonrenience  "  There  cau  be  no  doubt,  that,  in  the  majority  of 

of  the  rule  o^,  •i-i* 

lav.  the  cases  m  which  this  covenant  is  inserted  in  leases, 

the  operation  of  the  rule  of  law  is  a  surprise  on  both 
parties  to  the  contract.  They  suppose  that  the  restric- 
tion will  be  binding  upon  the  tenant  for  the  time 
being,  and  that  the  landlord's  consenting  to  a  change 
of  the  person  who  is  to  fill  the  tenancy  will  not  alter 
the  terms  upon  which  the  tenancy  was  created.  It 
is  also  contrary  to  the  interest  of  both  parties  :  as  to 

(A)  See  Brummell  v.  MacpJierson,  14  Ves.  173. 
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the  landlord,  this  is  obvious ;  and  as  to  the  lessee,  it 
is  his  interest  that  the  restriction  should  continue, 
because,  as  his  liability  for  pajrment  of  the  rent  and 
performance  of  the  covenants  will,  notwithstanding 
his  assignment,  last  throughout  the  term,  it  is  a 
security  to  him  against  the  consequences  of  that  lia- 
bility that  the  landlord  should  retain  the  power  of 
preventing  the  indiscriminate  assignment  of  the  de- 
mised property.  Again,  the  practical  operation  of 
the  rule  is  to  occasion  great  inconvenience  to  him,  for 
the  landlord  cannot  be  advised  to  grant  a  licence  to 
assign ;  he  may,  indeed,  accept  a  surrender  of  the 
lease,  and  grant  a  new  lease  to  the  proposed  assignee, 
but  by  so  doing  he  loses  his  remedies  against  the 
original  lessee.  It  has  been  considered  that  the  object 
may  be  attained  by  the  indirect  process  of  creating 
a  new  covenant  and  condition  against  assignment ; 
but  this  process,  if  effectual,  is  neither  convenient  nor 
generally  well  understood  in  practice.  In  some  cases, 
the  landlord  refuses  his  consent,  in  others  he  imposes 
onerous  terms  ;  and  the  lessee  who  has  contracted  to 
assign  without  a  view  to  these  difficulties  is  exposed 
to  the  risk  of  being  obliged  either  to  relinquish  his 
contract,  or  to  submit  to  concessions  in  order  to  obtain 
its  completion. 

"  It  has  not,  so  far  as  we  are  aware,  been  decided  ^o  what  oorc- 
that  this  doctrine  applies  to  any  other  covenant  or 
condition  than  that  against  alienation  (^),  but  it  would 
seem  to  be  equally  applicable  on  principle  to  covenants 
and  conditions,  restrictive  of  carrying  on  particular 

(t)  See  however  this  subject  adverted  to  by  Lord  Eldon  in 
Ma4:her  v.  The  Foundling  Hospital,  1  V.  <k  B.  191. 

It  2 
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trades,  or  converting  lands  from  pasture  to  arable, 
and  to  all  covenants  and  conditions  by  which  the 
licence  or  consent  of  the  lessor  is  made  requisite  for 
doing  any  particular  act. 

"  It  appears  to  us  that  the  law  may  be  very  pro- 
perly amended  in  this  particular  by  an  enactment, 
that  in  every  case  where,  by  the  terms  of  a  covenant 
or  condition  contained  in  a  lease,  the  lessee  shall  be 
restricted  from  assigning  the  term,  or  underletting 
the  premises,  carrying  on  any  trade,  or  altering  the 
tillage,  use,  or  management  of  the  demised  premises, 
or  doing  any  other  act,  without  the  licence  or  consent 
of  the  lessor,  and  where  such  licence  or  consent  shall 
have  been  once  given  to  authorise  an  assignment,  or 
any  other  act  falling  within  the  restriction,  the  cove- 
nant or  condition,  and  all  provisoes  or  agreements 
consequent  upon  it,  shall  not  be  considered  to  be 
thereby  wholly  released  or  dispensed  with,  but  shall 
be  deemed  (except  in  that  particular  instance,  and 
to  the  extent  of  that  particular  licence  or  consent,)  to 
be  continuing  obligations,  in  the  same  manner  as 
any  other  covenant,  proviso,  or  agreement  contained 
in  the  lease. 

"It  is  held  that  covenants  and  conditions  in 
restraint  of  assignment  are  not  binding  on  assignees 
in  bankruptcy,  or  under  the  Acts  for  the  Relief  of 
Insolvent  Debtors,  or  in  cases  of  sale  by  the  sheriff 
under  writs  ;  but  whether  the  effect  of  this  doctrine 
is  to  discharge  the  covenant  or  condition  altogether, 
or  whether  it  continues  binding  on  purchasers  from 
such  assignees  or  from  the  sheriff,  is  a  point  which 
has  been  Httle  discussed.     The  argument  in  all  these 
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cases  has  been  the  same,  namely,  that  the  assign- 
ment is  made  in  the  discharge  of  a  duty  imposed  by 
the  law. 

"  It  may  be  urged,  that  a  landlord  should  not  lose 
a  benefit  which  he  has  carefully  stipulated  for,  on 
account  of  an  alteration  in  the  circumstances  of  his 
tenant.  But  then  it  is  to  be  remembered  that  the 
landlord  may  protect  himself  by  additional  stipula- 
tion, and  it  may  with  reason  be  thought  that  the 
protection  of  creditors  who  have  trusted  their  debtor, 
in  reliance  on  his  apparent  property,  ought  to  be  a 
paramount  consideration,  and  more  especially  as  the 
insolvency  of  the  debtor  may  have  been  occasioned 
wholly  or  in  part  by  expenditure  in  improving  the 
leasehold  property,  and  as  there  is  no  room  to  suppose 
that  the  landlord  would  in  general  be  injured  by  an 
assignment  to  a  person,  paying  a  valuable  considera- 
tion, and  taking  the  lease  subject  to  all  the  covenants 
contained  in  it. 

"  After  much  consideration,  therefore,  we  propose  ?^*  pnrciiaaera 

'  r     r  from  ihem  to  be 

that  it  should  be  declared  that  sales  by  assignees  in  ^^^ 
bankruptcy  or  under  the  Insolvent  Debtors  Act,  or 
by  the  sheriff  under  process  of  execution,  are  not 
breaches  of  covenants  and  conditions  not  to  assign  ; 
but  that  purchasers  taking  assignments  from  assignees, 
sheriff,  executors,  or  administrators,  should  become 
liable  to  such  covenants  and  conditions  as  well  as  to 
all  others  in  the  lease. 


"  We  proceed  to  consider  covenants  relating  to  Ab  to  oovenant* 

•  when  the  rela- 

land,    m   cases  where  the  relation  of  landlord  and  uon  of  lesaee  and 
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tenant,  or  lessee  and  reversioner,  does  not  exist. 
The  law  with  respect  to  these  cannot  be  so  easily 
put  on  a  right  footing,  as  with  respect  to  those 
which  we  have  hitherto  considered.  We  think  these 
may  be  classed  as  follows : 

'^  1.  Covenants  made  witA  the  owner  of  the  land 
to  which  they  relate. 

"2.  Covenants  made  by  the  owner  of  the  land  to 
which  they  relate. 

"  3.  Covenants  relating  to  the  custody  and  produc- 
tion of  deeds,  and  muniments  of  title,  where  different 
parties  are  interested  in  them,  which  class  of  cove- 
nants is  in  some  respects  different,  and  appears  to 
be  open  to  a  different  sort  of  remedy,  from  all  oth»». 

"  1.  The  most  ordinary  instance  of  the  first  branch 
of  covenants  is  found  in  the  usual  covenants  for  title ; 
other  instances  of  the  same  sort  are  special  covenants 
to  indemnify  against  existing  charges  which  affect 
the  land,  to  get  in  outstanding  estates,  or  to  procure 
further  assurance. 

"  In  considering  the  burthen  of  these  covenants  no 
difficulty  can  arise,  for  they  are  in  their  nature 
general  obligations  binding  on  the  covenantor  and 
his  real  and  personal  representatives,  but  cannot  be 
binding  on  any  particular  parties  as  assignees.  We 
have  therefore  only  to  consider  in  this  place  the 
benefit  of  such  covenants. 

"Covenants  for  title  have  in  modem  practice 
supplied  the  place  of  warranties,  from  which  they 
principally  differ  in  this,  that  the  remedy  for  defect 
of  title  under  a  warranty  was  the  recovery  of  other 
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land  of  equal  value,  while  the  remedy  at  law  upon 
a  covenant  is  the  recovery  of  pecuniary  damages. 
Whether  these  covenants  are  to  continue  to  be  ex- 
pressed at  length  as  at  present,  or  are  to  be  made  to 
arise  by  implication  or  construction  from  other  words 
or  clauses,  it  is  material  that  the  benefit  of  them  should 
be  made  to  run  more  perfectly  than  they  now  do  with 
the  land  to  which  they  relate,  or  (as  we  have  ahready 
expressed  it)  that  the  party  really  interested  in  the 
land  should  be  entitled  to  the  remedy  for  breach  of 
the  covenant. 

'^  Expressions  found  in  some  books  would  lead  to  WbeUier  it 

•I  ..  I  .  .■..  1*1  n  makes  any  diffpr- 

tbe  opmion,  that,  m  considering   this  class  of  cove-  ence  that  the 
nants  with  reference  to  the  benefit  of  them,  there  is  a  or  has  not  an 

j«  i«      j»        1     J.  J.1  1  xi  i_        interest  in  the 

distmction  between  those  cases  where  the  covenantor  i^nd. 
is  a  party  by  whom  the  estate  is  or  has  been  con- 
veyed, and  those  in  which  he  is  a  stranger  to  the 
estate. 

"  We  think  the  authority  of  Lord  Coke  on  this 
point  (which  is  express)  {k)  sufficient  to  warrant  us 
in  disregarding  this  distinction;  but  as  the  doubt 
seems  to  have  pievailed  extensively,  it  may  be  proper 
that  it  may  be  negatived  by  legislative  declaration. 

"  Where  an  estate  in  fee  simple  is  conveyed  to  a  Covcnanta  where 
person  without  any  limitation  of  uses,  and  the  cove-  is  seised  of  the 
nants  are  entered  into  with  the  same  person,  and 
his  heirs  and  assigns,  we  are  not  aware  that  the  law 
requires  any  alteration  or  explanation.  But  where, 
as  is  frequently  the  case,  the  conveyance  is  made  to 
efiectuate  a  family  settlement  through  the  medium  of 
the  Statute  of  Uses,  or  in  the  usual  mode  for  barring 

{h)  Co.  Litt.  324  6. 
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dower,  it  frequently  happens  that  the  covenants  become 
severed  from  the  land. 

"  Where  the  conveyance  is  such  as  to  transfer  a 
seisin  to  serve  the  uses  declared  (as  a  feoffment,  grant, 
or  lease  and  release),  and  the  conveyance  is  to  the 
feoffee  or  releasee  in  fee,  and  the  covenants  are  entered 
into  with  him  and  his  heirs,  we  conceive  the  Statute 
of  Uses  operates  as  a  mode  of  conveyance,  transferring 
the  seisin  to  the  different  parties  who  become  from 
time  to  time  entitled  under  the  uses,  whether  origin- 
ally vested  or  contingent :  and,  consequently,  that  the 
benefit  of  the  covenants,  being  annexed  to  the  seisin 
thus  transferred,  is  perpetually  transferred  with  it. 
Thus,  persons  claiming  under  the  exercise  of  powers 
become  entitled  to  the  benefit  of  covenants  which  run 
with  the  land.  But  doubts  appearing  to  exist  on  this 
point,  we  think  it  expedient  that  the  law  should  be 
settled  by  legislative  declaration. 

"Conveyancers  usually  settle  conveyances  where 
dower  is  to  be  barred  so  as  to  place  the  seisin  in  the 
purchaser  himself,  and  then  they  make  him  the  cove- 
nantee. But  where  (as  frequently  •happens)  this  is 
not  done,  and  the  fee  is  conveyed  to  a  releasee  to  uses, 
and  the  covenants  are  entered  into  with  the  purchaser, 
being  merely  cestui  que  use,  the  covenants  become 
covenants  in  gross,  and  separated  from  the  land.  We 
think  this  should  be  remedied. 

"  We  recommend  that  in  all  cases  the  benefit  of 
covenants  entered  into  with  the  owners  of  land,  and 
relating  to  the  same  land,  shall  run  with  the  land  for 
the  benefit  of  every  person  taking  the  land,  or  any 
partial  estate  or  interest  in  it,  either  under  the  cove- 


COVENANTS.  137 

nantee,  or  under  any  act  of  the  covenantee,  or  under 
any  assurance,  by,  through,  or  under  which  the 
covenantee  may  claim,  (notwithstanding  any  want  of 
privity  of  estate  with  the  covenantee,  and  whether 
the  title  of  such  person  arises  by  way  of  transfer  of 
seisin,  or  by  way  of  use,  or  under  the  exercise  of  a 
power,  or  otherwise,  and  whether  the  covenantor 
had  or  had  not  any  previous  estate  or  interest  in  the 
land). 

"2.  With  reference  to  covenants  entered  into  iy  Covenants  en- 

*'    tered  into  by 

owners  of  land,  we  have  to  consider  only  the  burthen  ownew  of  land. 
of  them.  Of  such  covenants  some  have  relation  to 
interests  possessed  or  acquired  by  the  covenantee, 
independently  of  the  covenant ;  such  as  a  covenant  to 
pay  a  rent-charge  issuing  out  of  the  land,  or  to  main- 
tain a  road  over  it :  others  are  not  connected  with 
any  such  interests  in  the  land,  as  a  covenant  by  the 
owner  of  a  particular  close,  that  it  shall  never  be  built 
on,  but  always  remain  an  open  space.  We  shall 
consider  these  separately,  though  the  alterations  we 
have  to  propose  will  apply  equally  to  both. 

"  Whether  the  burthen  of  such  covenants,  of  either  whether  the 

.  «  burthen  of  them 

description,  runs  with  the  land,  so  that  an  action  of  ruM  with  the 

land  in  any  case, 

covenant  at  law  can  be  maintained  against  an  alienee,  or  whether  it 
seems  to  have  been  lately  questioned.     It  has  some-  privity  of  estate. 
times  been  considered  to  depend  on  privity  of  estate, 
that  is,  on  the  fact  of  the  party  sought  to  be  charged 
having  or  not  having  the  estate  of  the  covenantor.   In 
a  case  often  referred  to  (/),  the  conveyance  was  to  C. 

(J)  Roach  Y.Wadham,  6  East,  289  :  see  Sugd.  483,  13th  ed 
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in  fee  to  such  uses  as  W.  should  appoint,  and  in 
default  of  appointment  to  the  use  of  W.  in  fee ;  and 
a  rent  was  reserved  to  the  grantor  in  fee,  which  W, 
covenanted  for  himself,  his  heirs  and  assigns,  that  he, 
his  heirs  and  assigns  would  pay.  Afterwards  W. 
sold  the  land ;  and  by  indentures  of  lease  and  release, 
C.  by  the  direction  of  W.  released,  and  W.  granted 
and  released,  and  also  limited  and  appointed  the 
estate  to  the  purchaser  in  fee.  The  Court  held,  that 
the  second  conveyance  operated  as  an  appointment 
under  the  power  limited  to  W.  in  the  first  conveyance, 
and  that  the  second  purchaser  had  not  the  estate  of 
W.,  and  therefore  decided  that  he  was  not  bound  by 
the  covenant  for  payment  of  the  rent.  The  Court 
must,  in  that  case,  have  considered  this  distinction 
as  influencing  their  decision,  for  they  suffered  it  to 
be  argued  at  great  length,  which  would  have  been 
unnecessary,  if  the  action  would  not  lie,  even  sup- 
posing the  defendant  to  have  had  the  estate  of  the 
covenantor. 
Bole  of  kw  on         "  It  is  Certain  that  the  rule  of  law  as  to  this  point 

this  point  not 

clearly  laid        is  uot  vcry  clcarly  laid  down  in  the  old  text  books ; 

and  it  may  have  been  the  intention  of  the  Judges 
in  fencers  case,  and  other  authorities,  to  con- 
fine the  rule  to  covenants  entered  into  by  lessees. 
There  is,  no  doubt,  ground  for  distinction  betwecD 
covenants  by  lessees,  and  covenants  by  the  owners  of 
the  fee. 

"  If  the  rule  were  to  be  applicable  to  the  latter,  and 
if  covenants  were  to  be  legally  binding  on  alienees  of 
the  land  to  which  they  relate,  we  should  consider  that 
the  distinction  on  which  the  case  of  Boach  v.  Wadham 


COVENANTS.  139 

was  decided  ought  to  be  abolished ;  and  the  burthen 
of  the  covenant  ought  to  run  notwithstanding  want  of 
privity  of  estate^  in  like  manner  as  we  have  proposed 
with  respect  to  the  benefit  of  covenants  entered  into 
with  the  owners  of  land. 

^'  But  we  have  been  led  to  consider  whether  there  FiopomJ,  that 
is  any  good  reason  why  the  burthen  of  covenants  of  such  owe  thonid 
any  description  entered  into  by  the  owners  of  land,  "^^  "*^  * 
should  in  any  case  run  with  the  land,  so  far  as  con- 
cerns the  legal  remedy.  In  the  case  of  the  rent- 
charge,  or  of  the  road,  the  person  entitled  to  the 
benefit  may  secure  himself  in  the  enjoyment  of  it 
by  more  express  remedies.  Powers  of  distress  are 
usually  reserved  (and  when  not  reserved  are  given  by 
statute)  for  enforcing  payment  of  rents;  trespass 
will  lie  for  the  interruption  of  a  road ;  the  addition  of 
a  remedy  by  an  action  of  covenant  against  the  same 
persons,  who  would  be  the  objects  of  the  former  pro- 
ceedings, appears  to  be  unnecessary.  There  are  also 
cases  in  which  the  justice  and  policy  of  giving  the 
remedy  by  covenant  would  be  questionable,  as  where 
the  object  to  be  secured  is  a  rent,  and  the  value 
of  the  land  charged  with  it  has  fallen  below  the 
amount  of  the  rrat.  Upon  the  whole,  therefore, 
we  think  it  will  be  most  expedient  that  the  legal 
remedy  by  action  of  covenant  should  not  be  given 
in  these  cases,  as  well  as  in  those  we  are  about  to 
discuss. 

''Upon  the  next  class  of  covenants  entered  into  Corenantoby 
by  the  owners  of  land,  considerable  difficulties  are  at  wbere  tbe  oove- 

,  ,       .,•!      .  , .  fX7  J.     n*ntee  has  no 

present  met  with  m  practice.     We  mean  covenants  interest  beyond 
.entered  into  by  the  owners  of  particular  land  with  the     ®  ^^^^"^  • 
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ExanuDation  of 
the  existing  law 
as  to  these. 


They  an  of  fre- 
quent oocor- 
rence. 


Doubtfnl  whether 
they  ran  with 
the  hmd. 


The  snbjeet  not 
well  onderstoody 


owners  of  other  neighbouring  or  adjoining  land,  that 
the  former  shall  not  be  built  upon  or  planted,  or  so  as  to 
impose  other  restrictions  upon  the  mode  of  enjoyment 
of  land  in  favour  of  persons  taking  no  property  in 
such  land. 

"  An  instance  of  a  covenant  of  this  kind  is  men- 
tioned by  Hale,  in  a  note  on  Fitzherbert's  Natura 
Brevium,  tit.  Writ  of  Covenant,  fol.  145,  or  8th  edit., 
p.  341.  He  cites  the  Year  Book^  4  Hen.  HI.  67, 
which  is  not  in  print. 

"  In  modem  times  such  covenants  are  of  frequent 
occurrence,  in  cases  where  the  areas  of  squares  or 
pubUc  walks  are  to  be  preserved,  or  where  an  unin- 
terrupted view  of  the  sea,  or  of  open  country,  is  to  be 
secured  to  the  owners  of  adjoining  houses.  Doubts, 
nevertheless,  appear  to  have  been  extensively  enter- 
tained both  as  to  the  efficacy  of  such  covenants  for 
the  purposes  they  are  intended  to  answer,  and  as  to 
their  validity.  With  respect  to  the  former,  the  prin- 
cipal ground  of  doubt  has  been,  whether  they  would 
run  with  the  land,  so  as  to  bind  all  successive  owners 
of  it.  Judged  by  the  usual  rjile  (and  supposing  the 
rule  to  be  applicable),  perhaps  this  doubt  may  be 
thought  to  be  unfounded,  for  they  relate  directly 
and  immediately  to  the  land.  If  such  a  covenant 
is  not  binding,  at  least  in  equity,  on  an  assignee 
of  the  land,  a  title  to  property,  the  enjoyment  of 
which  materially  depends  upon  it,  must  obviously  be 
defective  {m), 

"It    does  not  very   clearly  appear   under    what 


(m)  On  thifl  subject  see  Sug(L"485, 13th  ed.,  Dart.  499. 
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impression  as  to  their  effect  such  covenants  have  been  imd  has  not  often 

introduced  or  sanctioned  by  practitioners ;  probably  conSdmd.  ^ 

they  have  seldom  been  viewed  as  creating  at  law  any 

other  than  a  personal  obligation.     We  are  not  aware 

of  any  instance  in  which  an  action  at  law  upon  such 

a  covenant  has  been  brought  against  an  assignee  of 

the  land  referred  to  in  it.     In  a  few  cases  the  subject 

has  been   brought  before  Courts  of  equity  by  suit 

against  an  assignee  of  the  land;  in  some  of  these 

cases,  the  Court  has  refused  to  interfere  by  way  of 

injunction,  but  the  validity  of  the  covenant,  or  its 

binding  the  assignee,  has  never  been  negatived  by 

decision. 

"Practitioners  have,  in  many  cases,  resorted  to  other oontn- 
other  contrivances,  for  attaining  the  same  object,  such  same  purpose. 
as  vesting  the  land,  or  a  long  term  of  years  in  it,  in 
trustees  upon  trust  to  continue  it  in  the  state  intended 
to  be  guaranteed,  or  the  creation  of  a  rent  with 
powers  of  distress  and  entry  to  arise  on  the  taking 
place  of  any  alteration  in  the  circumstances  of  the 
land. 

"  It  has  been  doubted,  whether  covenants  of  this  whether  core- 

1  .    ,.         ,       1       ,.„  J.        M      e        iv,  nants  or iriuits of 

descnption  (and  still  more  trusts  for  the  same  pur-  this  description 

X  .  1        A^  v'j."  I*  J.*  *re  obnoxious  to 

pose)  are  not  open  to  the  objection  oi  creatmg  a  the  objection  of 
perpetuity.  Those  who  consider  that  they  are  so,  ^^t^JJ* 
argue  that  the  doctrine  of  perpetuity  is  not  confined 
to  a  restriction  or  alienation,  but  that  it  applies  to 
every  provision  or  engagement,  the  effect  of  which  may 
be  to  impede  the  free  circulation  of  property  in  land ; 
and  they  contend,  that,  in  order  to  secure  that  free- 
dom of  alienation,  land  ought  not  to  be  capable  of 
being  subjected  to  any  burthens  or  interests  which 
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the  owner  of  the  fee  cannot  discharge  it  from  within 
the  period  of  perpetuity,  except  rents,  rights  of  way, 
light  and  water,  and  other  easements  now  acknow- 
ledged by  the  law. 

"We  are  not  aware  that  this  question  has  even 
been  discussed  in  any  Court  (»). 

"  In  the  case  cited  by  Hale,  the  covenant  was  held 

to  be  good ;  but  this  does  not  go  far  towards  removing 

the  doubt,  for  that  case  occurred  at  a  period  long 

before  the  law  of  perpetuity  was  introduced. 

Prii^ie  Acta  of        «  j^  cases  wherc  the  property  is  of  sufficient  value 

ParliAment  have  . 

been  obtaiiiod  in  to  bear  the  cxpcnsc,  it  has  been  usual  to   obtain 

private  Acts  of  Parliament.  It  cannot  be  said  that 
the  Judges  or  the  Legislature,  in  sufferiog  such 
Acts  to  be  passed,  have  sanctioned  the  doubt 
alluded  to,  because  there  have  been  in  most  such 
cases  other  circumstances,  such  as  the  imposition  of 
rates,  and  making  police  regulations,  which  required 
the  interference  of  Parliament.  But  such  frequent 
resorts  to  the  Legislature,  not  to  mention  the 
heavy  expense  which  they  occasion,  are  objection- 
able, and  certainly  ought  not  to  be  encouraged, 
where  individuals  can  make  the  engagements  which 
their  mutual  occasions  may  require  by  means  of 
common  assurances. 

"  These  covenants  being  thus  of  frequent  occur- 
rence, and  of  great  importance,  we  have  given  the 
subject  very  full  consideration,  with  the  view  to 
suggest  a  means  of  putting  the  law  respecting  it  on  a 
more  satisfactory  footing. 

(n)  See  Ex  parte  Ealpk,  1  De  G.  219,  and  Sugd.  485. 
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"To  declare  generally  that  such  covenants  create  ^t^^oMcoii. 
continuing  obligations,  as  well  at  law  as  in  equity, 
against  the  owners  of  land,  appears  open  to  much 
objection.  It  might  not  unfrequently  lead  to  persons 
being  rendered  liable  to  an  obUgation,  or  at  least 
sued  for  it,  when  the  existence  of  the  obligation  was 
unknown  to  them. 

"A  general  register  (which  we  hope  to  see  estab-  a  general  wgiater 
lished)  would  remove  much  of  this  difficulty.     An  faciutatethe 
easy  adaptation  of  the  machinery  of  such  a  register  ^dii&raii^. 
vrould  put  this  matter  on  a  footing  in  which  persons 
interested  under  such  covenants  would  be  secure  of 
the  performance  of  them,   and   purchasers  of  land 
subject  to  them  would  have  the  means  of  knowing 
beforehand    the    obligations  to  which  they  would 
become  liable.     It  may  indeed  be  mentioned,  as  one 
of  the  advantages  of  such  an  establishment,  that  it 
would  afford  the  only  means  by  which  the  relief  to 
be  derived  from  the  settlement  of  the  law  in  this 
particular  can  be  satisfactorily  obtained. 

"  On  the  other  hand,  a  declaration  that  covenants 
of  this  kind  are  merely  personal,  or  covenants  in 
gross,  (if  it  went  the  length  of  precluding  the  assist- 
ance of  a  Court  of  equity,)  would  be  almost  entirely 
to  destroy  the  use  of  them;  for  in  that  case  the 
benefit  would  scarcely  smrvive  the  generation  in 
which  the  obligation  was  created.  The  security,  so 
far  as  regarded  the  damages  to  be  recovered  at  law, 
would  be  dissipated  and  lost. 

"  The  suitable  remedy  upon  such  a  covenant  is  to  The  wiitaibie 
enforce  its  specific  performance,  for  the  breach  of  it  caaes  ia  in 
can  seldom,  if  ever,  be  adequately  compensated  by 
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damages.      The   only  useful  tribunal  in  such  cases 
must   therefore  be  a  Court    of  equity;  and  on  the 
other  hand,  in    such  a  Court   alone  proper  weight 
can  be  given  to  want  of  notice.     If  it  should  clearly 
appear  that  a  party,    against  whom  it   was  sought 
to  enforce  such   a  covenant,   was  a  purchaser   for 
valuable  consideration,  without  notice  of  the  covenant, 
and  without   any   such    negligence   on   his  part  as 
ought  to  counterbalance  the  want  of  actual  notice,  the 
Court  would  refuse  to  interfere.     This  state  of  things 
could  not  happen  after  the  establishment  of  a  well- 
constructed  general  register,  and  is  not  likely  often  to 
occur  even  without  such  an  estabUshment*     So,  if  it 
should  appear  that  the  covenant  was  originally  incon- 
venient and  contrary  to  public  policy,  either  as  going 
beyond  the  necessity  of  the  case  in  the  quantity  of 
the    land    covered  by    it,   or  in  the  nature  of  the 
restrictions   imposed,  or  that,  although   not   in   the 
first  instance    open   to  any  such    objection,  it  had 
subsequently   become    inconvenient    and    objection- 
able on   grounds  of   public  policy,   in   either  case 
the  Court  would   be  at  liberty  to  refuse  its  inter- 
ference. 
Proposal,  that  "  The  result  of  the  reasoning  we  have  gone  into 

TOveS^ent^  uudcr  this  and  the  preceding  head  is,  that  the  best 
S^craVknd  Daode  of  settling  the  law  as  to  covenants  entered 
tod  auin^T  i^to  hy  owners  of  land,  will  be,  to  declare,  that  at 
^e  jui^cUon  '^^'  ^^^  ^*^^  *^®  purpose  of  conferring  a  legal  right  of 
of  Courtfi  of        action,  the  burthen  of  them  shall  not  be  considered 

equity. 

as  running  with  the  land ;  reserving  the  jurisdiction 
of  Courts  of  equity  to  interfere  by  injunction  or 
otherwise,  for  enforcing  the  due  observance  of  such 
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covenants,  in  all  cases  in  which  such  Courts  may 
deem  it  proper  so  to  do. 

"  We  think  ail  such  covenants  may  remain  bind- 
ing as  personal  obligations,  and  of  the  nature  of 
specialties,  except  in  cases  where  the  object  and 
intent  may  appear  to  be  contrary  to  pubfic  policy ; 
and  so  far  as  there  may  be  any  doubt  as  to  the 
legality  of  any  such  covenants,  we  think  with  the 
exception  just  noticed,  they  ought  to  be  declared 
legal,  with  reference  as  well  to  existing,  as  to  future, 
cases* 

"3*  We  are  next  to  consider  the  subject  of  cove*  Corenantafor 

production  of 

nants  relative  to  the  production  and  custody  of  title   taUe  deocu. 
deeds. 

"  We  have,  in  our  Second  Report,  pointed  out  some 
of  the  inconveniences  felt  in  practice  from  the  circum- 
stance, that  the  same  deeds  or  muniments  relate  to 
the  lands  of  different  parties,  and  expressed  our  hope 
that  the  establishment  of  a  general  register,  as 
recommended  in  that  report,  would  remove  most  of 
these  inconveniences.  But  still  they  must  remain  as 
to  cases  occurring  previous  to  the  register,  and,, 
perhaps,  in  some  degree  as  to  future  cases. 

*'  The  circumstances,  which,  for  a  long  period,  have   How  mch  cove- 
nants became 

been  gradually  breaking  up  the  masses  in  which  neoeattryand 

landed  property  previously  existed,  and  making  it   in  practice. 

a  subject  of  commerce,  have  led  to  the  prevalence 

of  this  difficulty  to  a  very  serious  extent.     Perhaps 

no  instance  can  be  adduced,  in  which  the  existence  of 

an  acknowledged  evil  has  been  longer  put  up  with. 

The  accommodating  temper  of  parties,  and  an  adhe- 

TOL.  I.  L 
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Vence  to  the  spirit  c^  (mvate  ooQtracts  (beycmd  what 
their  legal  import  would  always  warrant),  for  a  long 
time  supplied  the  want  of  a  legislative  provision  on 
this  subject.  But  the  great  increase  in  the  traffic  in 
land,  the  alteration  which  has  taken  place  in  profes- 
sional practice,  and  the  greater  degree  of  attention 
which  minute  points  have  received  from  Courts  cf 
justice,  have  at  length  made  this  a  very  serious  source 
(rfevil. 
Whether  there  ib      "  In  a  reccnt  casc  (o),  where  the  vendor  had  not  the 

ft  general  et^uity. 

custody  of  the  original  deeds,  but  had  a  covenant  fcnr 
production  of  them,  it  was  decided  that  the  title  was 
not  marketable,  because  the  covenant  did  not  at  law 
run  with  the  land. 

"  It  had  previously  been  supposed,  either  that  an 
original  independent  equity  existed,  entitling  any 
party  interested  in  a  deed  to  call  for  its  production 
by  any  other  person  having  the  custody  of  it,  or 
at  least  that  such  an  equity  existed  wherever  the 
parties  requiring  the  production  claimed  under  a 
person  who  had  taken  the  precaution  to  procure  a 
covenant  for  that  purpose,  and  the  person  having 
the  actual  custody  of  it  derived  that  custody  from 
or  through  a  person  who  had  entered  into  such  ^ 
covenant.  In  practice,  it  was  not  considered  that 
a  Court  of  equity  would  regard  the  subtle  distinctions 
which  we  have  already  stated  as  prevailing  in  Courts 
of  law  between  covenants  which  do,  and  those  which 
do  not,  run  with  the  land ;  distinctions  so  little  under- 
stood, that  we  believe  few  lawyers  would  undertake 

(o)  Barday  v.  Roxm,  1  S.  &  S.  ^49. 
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to  lay  down  th^  exact  bouBdaries.  The  conse- 
quence of  the  decision  to  which  we  have  just  alluded 
is,  to  create  an  embarrassment  in  conveyancing,  which 
none  but  those  engaged  in  its  daily  practice  can  be 
sensible  of ;  for,  of  the  numerous  cases  in  which  the 
muniments  of  title  to  property  are  to  be  resorted  to 
under  existing  covenants  for  production  of  them, 
a  yery  small  proportion  will  be  found  in  which  the 
covenant  could  be  said  actually  to  run  with  the  land 
to  which  the  deeds  relate.  Provisions  on  this  subject 
are  now  often  inserted  in  conditions  of  sale  by 
auction,  and  in  private  contracts,  which,  being  pre- 
pared by  unskilful  persons,  or  without  due  considera- 
tion, lead  to  difficulties  and  litigation. 

"  It  seems  to  us  to  be  a  proposition  founded  in  PartiesmtewBted 

^      '^  ought  to  be  able 

justice  or  cfeneral  convenience,   that,   when   several  to  oiforce  the 

•'  o  ^  production  of 

persons  are  interested  in  the  contents  of  a  deed,  each  deeds. 
of  them  should  have    the  means  of  compelling  its 
production  on  all  lawful  occasions. 

"From  the  proceedings  which  prevailed  under  the  Howit  stood  upon 
old  law,  when  warranties  were  in  use,  we  think  it 
may  reasonably  be  inferred,  that  the  owner  of  the  land 
for  the  time  being,  who  had  not  the  custody  of  the 
title-deeds,  had  always  the  means  of  procuring  their 
production  for  the  purpose  of  obtaining  the  benefit  of 
the  warranties  of  preceding  owners ;  and  it  had  been 
concluded  by  many  practitioners,  that,  since  the  inter- 
ference of  Courts  of  equity  had  been  introduced  upon 
its  present  footing,  a  direct  and  effectual  mode  of 
attaining  the  same  object  existed  in  Chancery. 

"  In  favour  of  coparceners,  and  in  cases  of  partition  ^^^j  in  <»««  oi 
under  decrees,  this  equity  appears  always  to  have 

L  2 
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prevailed ;  and  in  all  other  cases  where  the  ownership 
of  lands  held  under  one  title  has  become  divided,  there 
seems  equal  reason  for  it. 
Practice  in  sales        "  In  the  casc  of  an  estate  sold  in  lots,  the  rule  long 

of  estates  in  lots.  , 

established  in  practice  has  been,  that  the  party  pur- 
chasing the  more  valuable  portion  of  the  property 
should  have  the  custody  of  the  deeds,  and  enter  into 
a  covenant  for  the  production  of  them  to  the  other 
purchasers.  It  is  probable  that  this  covenant  was 
originally  taken  to  give  a  remedy  at  law  as  well  as  in 
equity,  but  that,  in  process  of  time,  the  practice  of 
taking  such  covenants  occasioned  them  to  be  con- 
sidered as  the  sole  foundation  of  the  right. 

Tnurtees  to  nses.       "  When  couvcyauces  were  made  to  uses,  it  was 

considered  that  the  right  to  the  custody  of  the  deeds 
was  in  the  feofiFees  to  uses  and  their  heirs ;  but  they 
could  only  have  been  entitled  to  hold  them  as  deposi- 
tories for  the  benefit  of  all  parties  interested.  There 
must,  therefore,  have  been  a  clear  equity  to  compel 
them  to  produce  the  deeds. 

Mortgagor  and         "The  casc  bctweeu  mortgagor  and  mortgagee  is 

peculiar.  The  possession  of  the  deeds  is  considered 
a  substantial  part  of  the  security,  and  the  mortgagee 
cannot  be  compelled  to  produce  them,  or  allow  their 
inspection,  till  his  debt  is  paid.  The  remedy  for  any 
one  claiming  under  the  mortgagor,  who  may  wish 
to  obtain  possession  of  the  deeds,  is,  to  pay  off  his 
mortgage.  The  effect  of  this  doctrine  is,  in  many 
cases,  to  prevent  the  mortgagor  from  dealing  with 
his  equity  of  redemption ;  and  upon  the  whole  we  see 
no  sufficient  reason  for  continuing  this  privUege  to 
mortgagees. 
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"  From  these  considerations  we  have  come  to  the  Propo»i,  <*»* 

every  person 

conclusion,  that  the  proper  mode  of  removing  the  showing  a  nght, 

*      *  ^  ^  not  inoonsiRtent 

difficulty  as  to  title-deeds  will  be  to  declare,  that  with  th»t  of  the 

party  holding  a 

every  person  showing  a  right  or  interest,  lega)  or  deed,  may  compel 

ita  production. 

equitable,  in  land,  consistent  with  the  title  of  the 

party  holding  the  deeds,  may  compel  the  production 

of  them;  and  we  see  no  reason  why  such  a  right 

should  not  be  enforced  by  the  simplest  legal  process, 

such  as  an  order  made  by  a  single  Judge.     It  will  be 

proper  to  place  some  limit  to  the  facilities  which  such 

a  law  would  afford,  for  it  would  be  easy  for  any  one 

to  pretend   an   interest   in   land,  and   it  might  be 

extremely  difficult  to  disprove  the  existence  of  such 

interest  without  the  production  of  the  deeds,  while  to 

produce  them  would  be  to  give  success  to  the  fraud 

intended.     The  existence  of  a  covenant  to  produce 

the  deeds  has  some  advantage  in  this  point  of  view, 

because  it  ascertains  the  party  entitled  to  claim  the 

production;   but  we  think  that  is  not  sufficient  to 

warrant  a  restriction  of  the  right  to  the  particular 

case  where  such  a  covenant  exists.     We  think  the  Party  requiring 

production  to 

party,  who  seeks  a  production  of  the  deeds,  should  be  «t»^  »  p™J 

^       \  ^      .  .  facie  case  before 

required  to  state  a  prima  facie  case  upon  affidavit,  » »ngi«  i^dge ; 
before  a  Judge  at  Chambers.     Tho  party  having  the 
custody  might  answer  this  case  in  the  same  manner ; 
and,  if  there  was  no  greater  difficulty  than  the  Judge  ^^^  ^ay 
could  decide  on  such  affidavits,  reUef  might  be  given,  J^^  *!j^u^ 
and  an  order  to  produce  the  deeds  made ;  if  a  case  of 
doubtful  right  should  be  disclosed,  it  might  be  proper  i^fii^")^ 
to  leave  it  for  a  more  solemn  decision.     In  such  a  ^•^• 
case,  we  think  the  party  seeking  to  enforce  a  produc- 
tion of  the  deeds,  might  be  left  to  institute  a  suit  in 
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equity,  in  which  all  equitable  circumstances  might 

have  due  consideration. 
An  action  on  tbe      **  An  action  ou  the  case  might  be  given  to  a  party 
for  injury  or       interested  in  the  preservation  of  a  deed,  to  recover 
°^*'  damages  against  any  other  party,  having  the  custody 

of  it,  for  any  injury  or  damage  which  he  may  sustain 

from  its  being  lost  or  destroyed  under  circumstances 

of  fraud  or  gross  neglect." 


COMMON    FORMS 


IK 


CONVEYANCING. 


GENERAL    RECITALS  («) 


I.  Whereas,  by  an  indenture  of  release  dated  the qihb&al 

day  of ,  grounded  on  a  lease  for  a  year,  and  expressed       mo"alb. 


to  be  made  between   [parties],  the  hereditaments  herein-  Coayeyanoe  by 
after  expressed  to  be  hereby  appointed  (b)  were,  [with  touaestobar 
other  hereditaments],  assured  and  limited  To  such  uses,  ^o^^^"* 
upon  and  for  such  trusts,  intents,  and  purposes,  and  with, 
under,  and  subject  to  such  powers,  provisoes,  and  decla- 
rations, as  the  said  [purchaser]  should  by  deed  appoint  (c) ; 
And  in  default  of  and  until  and  subject  to  such  appoint- 
ment. To  the  use  of  the  said  [purchaser]  and  his  assigns, 
for  his  life,  without  impeachment  of  waste  ;  With  remain- 
der To  the  use  of  the  said  [trustee]  and  his  heirs,  during 
the  life  of  the  said  [purchaser],  Upon  trust  for  him  and 
his   assigns;  With  remainder  To  the   use   of  the  said 
[purchaser],  his  heirs  and  assigns. 

* 

II.  Whereas,  by  an   indenture  of  release  dated  the  ^^^^®y*°^j^^ 
day  of ,  made  in  pursuance  of  the  Act  for  ren-  on  the  statute. 


dering  a  release  as  effectual  for  the  conveyance  of  freehold 
estates  as  a  lease  and  release  by  the  same  pfirties,  and 
expressed  to  be  made  between  [parties],  the  hereditaments 
hereinafter  expressed  to  be  hereby  granted  were,  [with 
other  hereditaments],  assured  and  limited  To  the  use 
of  the  said  [purchaser],  his  heirs  and  assigns,  or  otherwise, 
as  the  case  may  be. 


(a)  See  the  observations  on  General  Recitals,  ante,  p.  48. 

(5)  Or  granted,  or  appointed  and  granted,  as  the  case  maybe, 
(c)  Of  oourse  the  recital  is  to  follow  the  language  of  the  limitation ; 
the  Precedent  is  merely  for  the  form. 
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III.  Whereas,  by  an  indenture  of  appointment  and 
release,  dated  &c.,  grounded,  as  a  release,  on  a  lease  for  a 
Conre^noe  by      year,  and  expressed  to  be  made  between  [parties]  the  here- 

appointment  and    '' ,  ,  , 

lease  and  leieaae.  ditaments  hereinafter  expressed  to  be  hereby  appointed 

and  granted  were,  [with  other  hereditaments^,  assured 
and  limited  To  such  uses,  &c.,  ut  supra,  p.  158,  or  other- 
wise. 


ConyeiTance  by 
grant. 


lY.  Whereas,  by  an  indenture  dated,  &c.,  and  expressed 
to  be  made  between  [parties'],  the  hereditaments  herein- 
after expressed  to  be  hereby  appointed  and  granted  were 
assured  and  limited  To  such  uses,  &c.,  ut  supra,  p.  153, 
or  otherwise. 


Conyeyanoe  by 
lease  and  release 
and  fine. 


V.  Whereas,  by  an  indenture  of  release  dated,  &c., 
grounded  on  a  lease  for  a  year,  and  expressed  to  be  made 
between  [parties'],  and  by  a  fine  sur  conusance  de  droit 
com  ceo,  &c.,  duly  levied  in  pursuance  of  the  same  inden- 
ture, in  or  as  of Term,  in  the year  of  the  reign 


of  his  late  Majesty  King 


before  his  Majesty's  jus- 


tices of  the  Court  of  Common  Pleas  at  Westminster,  in 

which was  plaintiff,  and  were  deforciants,  the 

hereditaments  hereinafter  expressed  to  be  hereby  ap- 
pointed and  granted  were,  [with  other  hereditaments], 
assured  and  limited,  To  such  uses,  <S:c.,  ut  supra,  p.  153, 
or  otherwise. 


Gonveyaneeby 
a  feoffment  and 
fine. 


VI.  Whereas,  by  an  indenture  of  feoffment,  perfected 
by  livery  of  seisin,  dated  &c.,  and  expressed  to  be  made 
between  [parties],  and  by  a  fine  sur  conusance  de  droii 
com  ceo,  &c.  duly  levied  in  pursuance  of  the  same  inden- 
ture, in  or  as  of Term,  in  the year  of  the  reign 

of  his  late  Majesty  King ,  before  his  Majesty's  jus- 
tices of  the  Court  of  Common  Pleas  at  Westminster,  in 

which  was  plaintiff,  and  were  deforciants,  the 

hereditaments  hereinafter  expressed  to  be  hereby  ap- 
pointed and  granted  were,  [with  other  hereditaments], 
assured  and  limited  To  such  u^eSy  &c.r  ui  supra,  p.  158, 
or  otherwise. 
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VII.  Whereas,  by  an  indenture  of  bargain  and  sale        obhual 
inrolled  dated  &c.,  and  expressed  to  be  made  between 


[parties],     and    by    a   common     recovery    suffered    in  ^IJ^^^^ 
pursuance  of    the    same    indenture    in   the   Court    of  inroUcd  and 
Common  Fleas  at  Westminster,  in  — —  Term,  in  the  ^^^^^^^' 

year  of  the  year  of  the  reign  of  his  late  Majesty 

King  ,  wherein    the  said    was   demandant, 

the   said  — —  tenant,  and  the  said  vouchee,  the 

hereditaments  hereinafter  expressed  to  be  hereby  ap" 
pointed  and  granted  were,  [with  other  hereditaments] 
assured  and  limited  To  such  uses,  &c.,  ut  iupra^  p.  158, 
or  otherwise. 

VIII.  Whereas,  by  an  indenture  of  release  dated  &€.,  strict  lettiemant 
grounded  on  a  lease  for  a  year,  and  expressed  to  be  made  ®°  ™«™««. 
between  [parties],  (being  a  settlement  made  in  considera- 
tion of  the  marriage  shortly  after  solemnised  between  the 
said  and  — — ),  the  hereditaments  hereinafter  ex- 
pressed to  be  hereby  granted  were,  [with  other  heredita- 
ments], assured  and  limited  To  the  use  of  the  said , 

his  heirs  and  assigns,  until  the  solemnisation  of  the 
said  marriage ;  And  after  the  solemnisation  thereof,  (sub- 
ject to  a  yearly  rent-charge  of  £  thereby  limited  to 

and  his  assigns,  during  the  joint  lives  of  himself 

and  the  said  — • — ,  now  deceased,  and  to  the  powers  and 
remedies  thereby  limited  for  enforcing  the  payment  of  thd 
said  rent-charge  when  in  arrear,  and  to  a  term  of  years 

thereby  limited  to  the  said ,  their  executors,  admi- 

nistratorsy  and  assigns,  upon  trusts  for  further  securing 
the  payment  of  the  said  rent-charge)  To  the  use  of  the 
said  [hvsband]  and  his  assigns  during  his  life  without 
impeachment  of  waste  ;  With  remainder  To  the  use  of  the 
said  [trustees]  and  their  heirs,  during  the  life  of  the  said 
[hiLsband]^  In  trust  for  him  and  his  assigns,  and  to  pre- 
serve the  contingent  ren^ainders ;  With  remainder  To  the 
use  of  the  first  and  every  other  son  of  the  said  [htisband] 
by  the  said  [ivife],  successively  according  to  their  respective 
seniorities  in  tail  male ;  With  remainder  To  the  use  of 
the  first  and  every  other  son  of  the  said  [hvsband]  by  the 
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said  [wife],  successively  according  to  their  respective 
seniorities  in  tail;  With  remainder  To  the  use  of  the 
daughters  of  the  said  [husband  and  wife]^  as  tenants  in 
common  in  tail ;  With  cross-remainders  between  them  in 
tail ;  With  remainders  over  (d). 


Settlement  in 
trust  for  sale  on 
marriage. 


IX.  Whereas,  by  an  indenture  of  release  dated  &c., 
made  in  pursuance  of  the  Act  for  rendering  a  release  as 
effectual  for  the  conveyance  of  freehold  estates  as  a  lease 
and  release  by  the  same  parties  (e),  and  expressed  to  be 
made  between  [parties],  (being  a  settlement  made  in 
consideration  of  the  marriage  afterwards  solemnised 
between  the  said and ),  the  hereditaments  here- 
inafter expressed  to  be  hereby  granted  were,  [with  other 
hereditaments],  assured  and  limited  To  the  use  of  the  said 

and  his  heirs,  until  the  solemnisation  of  the  said 

marriage;  And  after   the  solemnisation  thereof  To  the 

use  of  the  said and ,  their  heirs  and  assigns,  In 

trust  &c.  (/)     [See  recital  of  trust  for  sale,  infra.  Par- 
ticular Recitals.] 


Settlement  of 
personal  estate 
on  marriage — 


for  wife  [or  hus- 
band] tiU  the 
marriage ; 


X.  Whereas,  by  an  indenture  dated  &c.,  and  expressed 
to  be  made  between  [parties],  (being  a  settlement  made 
ia  consideration  of  the  marriage  afterwards  solemnised 

between  the   said  and   ),  it  was  agreed  and 

declared  that  the  said  [trustees],  their  executors,  ad- 
ministrators, and  assigns,  should  stand  possessed  of 
a  sum  of  £  ■,  — I,  per  cent.  Bank  Annuities,  -which 
had    been    transferred    into    their    names    as    therein 

mentioned.    In    trust   for    the    said    ,     her    [or 

his]   executors,    administrators,    and  assigns,  until  the 


[d)  The  recital  of  the  limitations  will  be  oontinued  down  to  the 
estate  which  has  been  or  is  intended  to  be  dealt  with,  and  no 
further.    Supra,  p.  50. 

(e)  This  part  of  the  recital  will  of  course  be  varied  according  to 
the  fact.    See  the  various  preceding  Forms. 

(y)  As  to  the  extent  to  which  the  limitations,  powers,  and  clauses 
of  a  settlement  ought  to  be  recited,  vide  supra,  p.  50. 
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solemnisation  of  the  said  marriage ;  And  after  the  solem-        qvsvrll 
nisation  thereof,  Upon  trust  that  the  said  trustees,   or  '- — 


the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,   should  either  suffer  the   same  Bank 
Annuities  to  remain  in  their  then  state  of  investment,  or 
should,  with  such  consent  or  at  such  discretion  as  therein 
mentioned,  alter,  vary,  or  transpose  the  same  into  or  for 
other  stocks,  funds,  or  securities,  And  should,  during  the  forwife'saeparate 
joint  lives  of  the  said   [husband  and  wife],  pay  the  divi-        ' 
dends,  interest,  and  annual  proceeds  of  the   said  trust 
monies,  stocks,  funds,  or  securities  unto  the  said  [wife], 
for  her  separate  use,  without  power  of  anticipation  ;  And  for  ronriyor  fjr 
after  the  death  of  such  one  of  the  said  [husband  and  wife]       * 
as  should  first  die,  to  the  survivor  of  them,  for  his  or  her 
life ;  And  after  the  death  of  such  survivor,  should  stand 
and  be  possessed  of  and  interested  in  the  said  trust 
monies,  stocks,  funds,  and  securities,  and  the  dividends, 
interest,  and  annual  proceeds  thereof.  In  trust  for  the  for  children  by 
child,  or  for  all  or  such  one  or  more  exclusively  of  the  ^^^  ™*^  ' 
,  others  or  other  of  the  children  of  the  said  marriage,  in 
such  parts,  shares,  and  proportions,  and  at  such  ages, 
days,  or  times,  and  in  such  manner,  as  the  said  [hu^sband 
and  wife],  or  the  survivor  of  them,  should,  in  manner 
therein  mentioned  (g),  direct  or  appoint ;  And  in  default  in  default  of  ap- 
of,  and  until,  and  subject  to  such  direction  or  appoint-  JJ^u^** 
ment,  In  trust  for  all  the  children  or  any  the  child  of  the 
said  marriage,  who  being  sons  or  a  son,  should  attain  the 
age  of  twenty-one  years,  or,  being  daughters  or  a  daughter, 
should  attain  that  age  or  marry,  if  more  than  one  in  equal 
shares  (h). 

XI.  Whereas,  by  an  indenture  dated  &c.,  and  expressed  Limitation  by 


{g)  The  recital  must  give  the  expressions  of  the  power :  and  if  the 
power  is  to  be  exeroised  by  the  instrument  under  the  recital,  the 
mode  in  which  it  is  to  be  exercised  should  be  literally  set  out.  Supra, 
p.  53. 

(A)  If  there  has  been  a  default  or  failure  of  children,  it  will  probably 
be  necessary  to  recite  literally  the  trusts  to  take  effect  on  such  default 
or  failure. 
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an  indenture 
gimendly. 


to  be  xDAde  between  [piJ^rtUa],  the  hereditaments  hereiii> 
ftfter  expressed  to  be  hereby  appainUd  and  granted 
were   limited  To  such  uses    &c.,  ut  supra^  p.  153,  or 

otherwise  (i). 


That,  by  several 
indeatures  and 
assaranoes,  the 
property  now 
stands  settled  to 
oertain  naes. 


That,  by  a  will 
and  appoint- 
ment, ikte  pro- 
perty now 
staods  settled 
to  certain  uses. 


XII.  WfiEREAS,  under  and  bj  virtue  of  an  indenture 
dated  &c.,  and  expressed  to  be  made  between  [partie$], 
(being  a  settlement  made  in  consideration  of  the  marriage 

shortly  after  solemnised  between  the  said and ), 

and  of  an  indenture  of  partition  dated  &c.,  and  expressed 
to  be  made  between  [parties],  and  of  an  award  under  the 
hands  of  the  commissioners  appointed  by  an  Act  of  Par- 
liament passed  in  the year  of  the  reign  of  his  late 

Majesty  King  — ~,  intituled  "  An  Act  &c.  [set  out  the 
title],'*  the  hereditaments  hereinafter  expressed  to  be 
hereby  appointed  and  granted  now  stand  limited  and 
settled  To  such  uses  kc. 

XIII.  Whereas,  under  and  by  virtue  of  the  will,  dated 

the day  of ,  of deceased,  and  of  an  appoint-. 

ment  made  in  exercise  of  a  power  in  that  behalf  in  the 

said  will  contained,  by  a  deed-poll  dated  the day 

of ,  and  under  the  hands  and  seals  of  the  said 

and ,  the  hereditaments  hereinafter  expressed  to  be 

hereby  granted  now  stand  limited  and  settled  To  such 
uses  &c. 


That  estates 
stand  limited  to 
certain  uses. 


XIY .  Whereas  the  hereditaments  hereinafter  expressed 
to  be  hereby  appointed  now  stand  Limited  to  such  uses, 
for  such  estates,  intents,  and  purposes,  and  subject  to  such 
powers,  provisoes  and  limitations  as  the  said  [appointor] 
shall,  by  any  deed  or  deeds  with  or  without  power  of 
revocation  and  new  appointment,  direct  or  appoint ;  And, 
in  default  of  and  until  and  subject  to  such  direction  or 


(i)  This  recital  may  without  any  impropriety  be  substituted  for  any 
of  the  preceding  recitals  relating  to  real  estate,  as  the  only  object  of 
all  of  them  i«  to  describe  the  limitations,  and  not  the  mode  of  •on- 
veyance. 
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appomtment.  To  the  use  of  tba  said  [appQ%ntar],hiBhevcs 

apd  assigns  («). 

XV.  Whebeas,  under  and  by  virtue  of  the  will,  dated  Th»t  rendor  or 

the day  of ,  of  [testator],  late  of ,  deceased,  ^antd fora Ufe 

the  said  [vendor]  is  seised  of  and  entitled  to  the  heredita-  «»***eundera 

will. 

ments  hereinafter  expressed  to  be  hereby  granted  and 
demised  for  an  estate  for  his  life  in  possession. 

XVI.  Whereas,    by    an    indenture    dated    &c.,    and  Mortgage  wben 
expressed  to  be  made  between  [parties],  in  consideration  ^p^or  ^    * 
of  divers  sums  of  money,  amounting   in  the  whole  to  *lone(Z). 

£ ,  paid  by  the  said  [mortgagee]  partly  to  and  partly 

on  behalf  of  the  said  [mortgagor],  the  hereditaments 
hereinafter  expressed  to  be  hereby  granted  were  assured 
and  limited  by  and  by  the  direction  of  the  said  [mort- 
gagor] to  the  use  of  the  said  [mertga^ee],  his  heirs  and 
assigns,  subject  to  a  proviso  in  the  indenture  now  in 
recital  contained  for  redemption  of  the  same  premises  by 
the  said  [mortgagor],  his  heirs  or  assigns,  on  pa3anent  by 
the  said  [mortgagor],  his  heirs,  executors,  administrators, 
or  assigns,  to  the  said  [mortgagee],his  executors,  adminis'r 
trators,  or  assigns,  of  the  sum  of  £  — = — ,  with  interest 

at  the  rate  of per  cent,  per  annum,  on  the '  day 

of (m). 


(k)  This  leoital  may  be  used  in  the  case  of  small  sales  of  pieces 
of  %  lar^  property,  and  when  it  is  not  intended  to  disclose  the  title 
on  the  faoe  of  the  conveyance,  but  generally,  in  such  cases  it  is  best 
to  dispense  with  recitals  altogether. 

(/)  When  a  mortgage  made  hy  the  mortgagor  alone  is  to  be  recited 
in  the  commencement  of  a  draft,  it  should  be  recited  formally  and 
particularly,  so  as  to  show  that  the  mortgagor  was  the  conveying 
party,  and  therefore  had  the  right  to  redeem  ;  but  when  this  cannot 
be  conveniently  done,  as  when  the  mortgage  is  in  part  a  transfer, 
though  with  a  new  proviso  for  redemption,  or  is  a  mortgage  in  a 
purchase- deed  in  which  the  vendors  are  the  conveying  parties,  though 
the  equity  of  redemption  is  vested  in  the  purchaser,  the  form  of 
recital  in  the  text  shoidd  be  used.  » 

(m)  Tide  infra,  p.  166,  n.  {d). 
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Admittance  to 
copyhold. 


Lease. 


Specific  deyise 
of  freeholds  and 
copyholds. 


XVII.  Whebeas,  at  a  court  held  for  the  manor  of 

in  .the  county  of on  the day  of ,  the  said 

[purchaser]  was  admitted,  on  the  surrender  of  M.  N.,  to 
All  that  [parcels  from  the  court-rolls],  To  hold  the  same 
unto  the  said  [purchaser],  his  heirs  and  assigns,  according 
to  the  custom  of  the  said  manor,  and  by  and  under  the 
suitSj  services,  rents,  fines,  and  heriots  therefor  due  and 
of  right  accustomed. 

XVIII.  Whereas,  by  an  indenture  dated  &c.,  and 
expressed  to  be  made  between  [parties],  All  that  &c» 
[parcels  Jrom  the  lease],  with  their  appurtenances,  were 
demised  unto  the  said  [lessee],  his  executors,  administra- 
tors, and  assigns,  for  the  term  of years  from  the 

day  of then  last,  at  the  yearly  rent  of  £ , 

and  under  and  subject  to  the  covenants  and  conditions 
therein  contained,  and  on  the  part  of  the  lessee,  his  exe- 
cutors, administrators,  and  assigns,  to  be  performed  and 
observed  (n). 

XIX.  Whereas  [testator],  late  of  &c.,  deceased,  being 
seised  of  the  hereditaments  hereinafter  expressed  to  be 
hereby  granted  for  an  estate  in  fee  simple  in  possession, 
and  being  seised  of  and  entitled  to  the  hereditaments 
hereinafter  covenanted  to  be  surrendered  for  an  absolute 
estate  of  inheritance  to  him  and  his  heirs,  according  to 
the  custom  of  the  manor  of  which  the  same  are  holden, 
duly  made,  signed,  and  published  (o)  his  will,  dated  the 

day  of ,  and  thereby  gave  and  devised  the  said 

hereditaments,  [with  other  hereditaments],  by  the  descrip- 
tion of  All  that  his  &c.  [description  from  the  wiU{p)],  To 
the  use  of  &c.  {q). 


(fi)  Vide  supra,  p.  60, 

(o)  If  the  will  was  made  since  the  Wills  Aot  came  into  operation, 

t.  e.,  the  first  of  January,  1838,  say  "  made  and  executed." 
(^)  If  the  description  in  the  will  be  clear,  it  will  be  sufficient  to  say, 

"  gave  and  devised  the  same,*'  and  if  the  case  be  so,  "  with 

other  hereditaments." 
(q)  In  reciting  a  will  of  real  estate,  it  is  unnecessary  to  recite  the 
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XX.  Whereas  [testator],  late  of  &c.,  deceased,  being       owtmai 
seised  in  fee  simple  in  possession  of  the  hereditaments 


hereinafter  expressed  to  be  hereby  granted,  duly  made,  ^'^^ertate* 

signed,  and  published  his  will,   dated  the day   of  (Wow  **»•  ^^ 

,  and  thereby  gave  and  devised  all  his  real  estate       ^' 

of  every  description  To  the  use  of  &c.  (r). 

XXI.  Whereas  («)  [testator],  late  of  &c.,  deceased,  duly  General  derise 
made  and  executed  his  will  dated  &c.,  and  thereby,  after  J'gj^^  ^^  ^jjig 
specifically  devising  a  messuage  and  hereditaments  in  the  Act). 

parish  of ,  forming  no  part  of  the  hereditaments 

hereinafter  expressed  to   be  hereby  granted,  gave  and 

devised  all  the  residue  of  his  messuages,  lands,  heredita- 
ments, and  real  estate  To  the  use  of  &c.     And  whereas 

the  said  [testator]  died  on  the day  of seised  in 

fee  simple  in  possession  of  the  said  hereditaments  here- 
inafter expressed  to  be  hereby  granted, 

XXII.  Whereas  [testator],  late  of  &c.,  deceased,  duly  wuiofpenoa- 
made,  [signed,  and  published,  or  executed]  his  will  and  *^'y* 
testament,  dated  the day  of ,  and  thereby,  after 

giving  a  specific  legacy,  and  a  stock  legacy,  and  pecuniary 
legacies,  gave  and  bequeathed  all  the  residue  of  his  per- 
sonal estate  and  effects  imto  &c. ;  And  gave  and  devised 
all  the  freehold  and  copyhold  estates  which,  at  the  time  of 
his  death,  should  be  vested  in  him  upon  any  trusty  or  by 
way  of  mortgage,  unto  his  executors  thereinafter  named, 
their  heirs  and  assigns,  upon  the  trusts  and  subject  to 
the  equity  of  redemption  which  at  his  death  should  be 


appointment  of  exeonton  or  the  probate  of  the  will,  as  neither  has 
any  reference  to  the  real  estate. 

(r)  This  recital  may  be  varied  so  as  to  apply  to  freeholds  and  copy- 
holds, as  in  the  last  form ;  and  both  this  and  the  preceding  form 
may  be  adapted  to  copyholds  only  by  leaving  out  the  reference  to 
the  freeholds. 

(«)  This  form  of  recital  shonld  be  nsed  where  the  will  was  made 
or  republished  since  the  Wills  Act  (1  Yict.  c.  76)  came  into  operation^ 
t.  e.,  since  Slst  of  December,  1S37.    Tide  supra,  p.  160,  (p). 

VOL.  I.  K 
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BubsistiivS  ^  the  same  premises  {t) ;  And  appointed 
and executors  of  his  said  will. 


Godieil. 


XXm.  And   whereas  the  said  testator  duly^  made, 
[signed,  and  published^  or  executed]  a  codicil,  dated  tibe 

day  of ,  to  his  said  will,  and  thereby  appointed 

to  be  an  executor  of  his  said  will  in  the  place  of 

the  said ,  who  was  dead,  and  in  all  other  respects 

confirmed  his  said  will. 


(t)  The  recital  of  the  devise  of  trust  and  mortgage  estates  will  he 
in  many  cases  nunecessary ;  it  is  given  merely  as  a  Precedent. 
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Sect.  1. 


Recitals  of  Assurances. 

I.  And  whereas,  by  an  indenture  of  release  dated  &c.,    or  assukavou. 
grounded  on  a  lease  for  a  year,  and  expressed  to  be  made  Convejance  by 

between  [parties],  the  said  did  grant,  release,  and  le«e  and  release, 

confirm  unto  the  said  [purchaser],  his  heirs  and  assigns, 
the  said  hereditaments  hereinafter  expressed  to  be  hereby 
appointed  and  granted,  to  hold  the  same  unto  the  said 
[purchaser]  and  his  heirs,  to  such  uses,  &c.,  ut  supra, 
p.  153,  [or  unto  and  to  the  use  of  the  said  [purchaser],  his 
heirs  and  assigns,  or  otherwise]. 

•II.  And  whereas,  by  an  indenture  of  release,  dated  &c.,  Conyeyanoe  by 
made  in  pursuance  of  the  Act  for  renderinfi^  a  release  as  ^^^  founded 

*  o  oniheatatute. 

effectual  for  the  conveyance  of  freehold  estates  as  a  lease 
and  release  by  the  same  parties,  and  expressed  to  be  made 

between-  [parties],  the  said  did  grant,  release,  and 

confirm  unto  the  said  [purchaser],  his  heirs  and  assigns, 
the  said  hereditaments  hereinafter  expressed  to  be  hereby 
appointed  and  granted.  To  hold  the  same  unto  the  said 
[purchaser]  and  his  heirs,   to  such  uses   &c.,  ut  supra. 


{a)  See  the  observatioxis  on  Partioular  Reoitals,  supra,  p.  48,  and 
on  stating  the  oonsideration  for  the  recited  deed,  supra,  p.  49. 

M  2 
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OF  Assinuiron.    p.  153,  [oT  tuito  and  to  the  use  of  the  said  [purcha$er], 

his  heirs  and  assigns,  or  otherwise.'} 

OoDTeyanee  bj  jji^  ^jjp  WHEREAS,  by  an  indenture  of  appointment 

appointment  and  '      •^  ^^ 

lease  and  iBieaM.   and  release  dated  &c.,  grounded  as  a  release,  on  a  lease 

for  a  year  {jor,  made  as  a  release  in  pursuance  of  an  Act, 
&c.],  and  expressed  to  be  made  between   [parties],  in 

exercise  of  a  power  therein  referred  to,  the  said did 

direct,  limit,  and  appoint,  that  the  hereditaments  therein- 
after expressed  to  be  thereby  granted  and  released, 
should  thenceforth  go,  remain,  and  be  to  the  use  of  the 
said  [purchaser],  his  heirs  and  assigns  [or,  to  the  uses 
thereinafter  limited  and  declared  and  hereinafter  men- 
tioned];  And  by  the  said  indenture  now  in  recital,  the 

said did  grant,  release,  and  confirm  unto  the  said 

[purchaser]  and  his  heirs  the  said  hereditaments  here- 
inafter expressed  to  be  hereby  granted  [with  other 
hereditaments].  To  hold  the  same  unto  and  to  the 
use  of  the  said  [purchaser],  his  heirs  and  assigns  [or,  to 
the  uses  thereinafter  limited  and  declared  and  hereinafter 
mentioned ;  And  it  was  by  the  indenture  now  in  recital 
declared,  that  the  direction,  limitation,  and  appointment, 
and  the  grant,  release,  and  confirmation  thereinbefore  con- 
tained, should  operate  and  enure  to  such  uses,  &c.  Ut 
supra,  p.  153,  or  otherwise'}, 

Conyejanoeby  lY.    And  WHEREAS,  by  an  indenture  dated  &c.,  and 

^*^  expressed  to  be  made  between  [parties],  the  said did 

grant  unto  the  said  [purchaser],  his  heirs  and  assigns, 
the  said  hereditaments  hereinafter  expressed  to  be  hereby 
granted,  To  hold  the  same  unto  and  to  the  use  of  the 
said  [purchaser],  his  heirs  and  assigns  [or,  unto  the  said 
[purchaser]  and  his  heirs  to  such  uses,  &c.,  ut  supra, 
p.  153,  or  otherwise}. 

Conveyance  by  V.  And  WHEREAS,  by  an  indenture  of  release  dated  &c-, 

an?fi*iie.  "  **^  grounded  on  a  lease  for  a  year,  and  expressed  to  be  made 

between  [parties],  the  said did  grant,  release,  and 

confirm  unto  the  said  [purchaser],  his  heirs  and  assigns, 
the  said  hereditaments  hereinafter  expressed,  to  be  hereby 
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^rantedy  To  hold  the  same  unto  and  to  the  use  of  the  said  ot  abspeahom. 
Ipurchaser]^  his  heirs  and  assigns  [or,  unto  the  said 
[purchaser],  and  his  heirs  to  such  uses  &c.,  ut  supray 
p.  153,  or  oti^rwise] ;  And  by  the  said  indenture  now  in 
recital  the  said  ■,  covenanted  that  he  would,  in  or  as 
of  Easter  Term  then  next,  acknowledge  and  levy  one  or 
more  fine  or  fines  sur  conuzance  de  droit  com  ceo  &c.,  of 
the  aforesaid  hereditaments,  in  which  '  should  be 

plaintiff  and deforciant,  and  which,  said  fine  should 

enure  to  the  use  of  the  said  [purchaser],  his  heirs  and 
assigns,  [or,  to  the  uses  thereinbefore  limited  and  declared 
and  hereinbefore  mentioned  concerning  the  same  heredi- 
taments]. And  WHEREAS,  in  pursuance  of  the  covenant 
aforesaid,  the  said         ■  duly  levied  a  fine  sur  conuzance 

de  droit  &c.,  in  or  as  of  Easter  Term,  in  the year 

of  the  reign  of  his  late  Majesty  King  -^— ,  before  his 
Majesty's  Justices  of  the  Court  of  Common  Pleas  at 
Westminster,  in  which  —  was  plaintiff  and  — -  was 
deforciant. 

YI.  And  whereas,  by  an  indenture  of  feoffment,  per*   CoaTeyanoe  by 
fected  by  livery  of  seisin,  dated  (fee,  and  expressed  to  be   ^"*^'  *^ 

made  between  [parties],  the  said did  grant,  enfeoff, 

and  confirm  unto  the  said  [purchaser]  and  his  heirs  the  said 
hereditam3Qts  hsreinafter  expressed  to  b3  hereby  granted, 
To  hold  the  sam3  unto  and  to  the  use  of  the  said  [pur- 
chaser] and  his  heirs  [or,  unto  the  said  [purchaser]  and 
his  heirs,  to  such  uses  &c.]  ;  And  by  the  said  indenture 
now  in  recital  the  said  ■  covenanted  &c.  as  in  the  last 
recital. 

VII.  And  whereas,  by  an  indenture  of  bargain  and  ConTayMioe  bj 
sale  inroUed  dated  &c.,  and  expressed  to  be  made  between   in^idl^d  rt* 

[parties],  the  said did  grant,  bargain,  sell,  release,  «>T«ry. 

and  confirm  unto  the  said  [tenant  to  the prcecipe],  his  heirs 
and  assigns,  the  said  hareditamants  hereinafter  expressed 
to  be  hereby  granted,  To  hold  the  same  unto  and  to  the  use 
of  the  said  [tenant  to  the  prcecipe],  his  heirs  and  assigns, 
to  the  intent  that  he  might  become  immediate  tenant  of 
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the  actual  freehold  of  the  same  hereditaments,  to  the  end 
that  one  or  more  good  and  perfect  common  recovery  or 

recoveries,  with  doable  voucher,  wherein  the  said 

should  be  demandant,  the  said tenant,  and  the  said 

vouchee,  might  be  had  and  suffered  of  the  same 


hereditaments,  and  which  said  recovery  or  recoveries  it 
was  thereby  declared  should  enure  to  such  uses  &c.  And 
WHEREAS,  in  pursuance  of  the  hereinbefore-recited  inden- 
ture, a  common  recovery,  with  double  voucher,  wherein 

the  said was  demandant,  the  said tenant,  and 

the  said vouchee,  was  duly  suffered  in  the  Court  of 


Common  Pleas  at  Westminster,  in 


Term,  in  the 


year  of  the  reign  of  his  late  Majesty  King 


Mortgage, 


YIII.  And  whereas,  by  an  indenture  of  release  dated 
&c.,  grounded  on  a  lease  for  a  year,  and  expressed  to  be 
made  between  [parties]  {b\  in  consideration  of  the  sum  of 
£ ,  paid  by  the  said  [mortgagee]  to  the  said  [mortga- 
gor] (c),  the  said  [mortgagor]  did  grant  and  release  unto  the 
said  [mortgagee],  his  heirs  and  assigns,  the  said  heredita- 
ments hereinafter  expressed  to  be  hereby  granted,  To  hold 
the  same  imto  and  to  the  use  of  the  said  [mortgagee]  y  his 
heirs  and  assigns,  subject  to  a  proviso  for  redemption  of 
the  same  premises  on  payment  by  the  said  [mor^a^or],  his 
heirs,  executors,  administrators,  or  assigns,  to  the  said 
[mortgagee],  his  executors,   administrators,  or  assigns,  of 

the  sum  of  £ ,  with  interest,  at  the  rate  of per 

cent,  per  annum,  on  the day  of (d). 


(6)  This  part  of  the  recital  must  be  varied  aooording  to  the  forms 
of  the  assiiranceB.    See  the  preceding  forms. 

(c)  As  to  referring  to  the  consideration  in  recitals  of  mortgages, 
Tide  supra,  p.  49. 

{d)  If  the  old  form  of  proviso  for  redemption  in  which  the  interest 
and  principal  are  made  payable  on  different  days  is  used,  the  recital 
should  be — 

"  of  the  sum  of  £ on  the day  of ,  with  inte- 
rest thereon  in  the  mean  time  at  the  rate  of per  cent. 

per  annum,  by  half-yearly  payments  as  therein  mentioned.'* 
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EX.  And  whereas,  by  an  indenture  dated  Ac,   and    of  amubavovb, 
expressed  to  be  made  between  [par*i6«],  in  consideration   j^.  ffHhr 

of  the  further  sum  of  £ paid  by  the  said  [mortgagee]    charge. 

to  the  said  [mortgagor],  the  said  [mortgagor]  covenanted 
with  the  said  [mortgagee],  his  executors,  administrators, 
and  assigns,  that  the  said  hereditaments  comprised  in 
the  said  indenture  of  the  day  of [the  mort- 
gage]  should  thenceforth  be  charged  with  the  payment 

as  well  of  the   said   sum  of  £ [original  debt]    and 

interest  as  of  the  sum  of  i6 [further  advance],  with 

interest  for  the  same  after  the  rate  of per  cent,  per 

annum. 

X.  And  whereas  by  an  indenture  dated  &c.,  and  ex-   — lewe. 
pressed  to  be  made  between  [parties],  the  said  [lessor] 

did  demise  unto  the  said  [lessee],  his  executors,  adminis- 
trators, and  assigns,  [parcels  from  the  lease],  with  their 
appurtenances,  To  hold  the  same  unto  the  said  [lessee]  his 

executors,  administrators,   and  assigns,  from  the   

day  of ,  for  the  term  of years,  at  the  yearly  rent 

of  £ and  under,   and  subject  to  the  covenants  and 

conditions  therein  contained,  and  on  the  part  of  the  said 
[lessee],  his  executors,  administrators,  and  assigns,  to  be 
performed  and  observed. 

XI.  And  whereas,  by  an  indenture  dated  &c.,    and   Marriage  settle- 
expressed  to  be  made  between  [parties]  (being  a  settle-   ™^^* 
ment  made  in  consideration  of  the  marriage  then  intended 

and   afterwards  solemnised  between  the  said  and 

)  the  said  [settlor]  did  grant  and  convey  unto  the  said 

[grantees  to  uses],  and  their  heirs  [with  other  heredita- 
ments] the  said  hereditaments  hereinafter  expressed  to  be 
hereby  granted,  To  hold  the  same  unto  the  said  [grantees], 
and  their  heirs.  To  the  use  of  the  said  [settlor]  and  his 
heirs,  until  the  solemnisation  of  the  said  then  intended 
marriage,  And  after  the  solemnisation  thereof  to  the 
use  &c.  [See  the  Forms  of  General  Recitals  VIII.  and 
IX.  supra,  pp.  155-6]. 

XII.  And  whereas,  after  divers  mesne  assignments  and  Of  lease  havlug 
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acts  in  the  law,  ultiinately,  by  an  indenture  dated  &C.9 
and  expressed  to  be  made  between  {parties]^  the  said  pre- 
mises comprised  in  the  said  indenture  of  the  — —  day  of 

[the  lease]  became  vested  in  the  said  [vendorj^  for 

the  residue  then  to  come  of  the  said  term  of  ■         years  (e). 


IX  COWVTTAMCWB 
0V8AL18. 

Becital  of  tmrt 
for  sale ; 


— power  to  give 
receipts ; 


Sect.  2. 

Becitals  in  Conveyances  on  Sales. 

I.  Upon  tbust  (/)  that  the  said  [trustees],  or  the  sur- 
vivors or  survivor  of  them  or  the  heirs  of  such  survivor, 
should  at  any  time  or  times,  (but  with  the  consent  in 

writing  of  the  said during  his  life),  absolutely  sdl 

and  dispose  of  the  said  premises,  either  together  or  in 
parcels,  and  either  by  public  auction  or  private  contract, 
for  such  price  or  prices  as  the  said  [trustees] ,  or  the 
survivors  or  survivor  of  them^  or  the  heirs  of  such  survi- 
vor, should  think  fit.  And  by  the  indenture  now  in 
recital  it  was  provided  and  declared,  that  the  receipt  of 
the  said  [trustees]  or  the  survivors  or  survivor  of  them  or 
the  heirs  of  such  survivor,  for  any  moneys  payable  for 
the  purchase  of  the  said  premises,  should  effectually  dis- 
charge the  purchaser  or  purchasers  therefrom,  and  from 
being  answerable  for  any  loss,  misapplication,  or  non- 


(e)  This  form  of  recital  is  chiefly  used  in  asBignmentB  of  leases  and 
long  terms  of  years,  where  it  would  be  practically  impossible  to  recite 
all  the  dealings  which  have  taken  place  with  the  title,  and  which,  if 
they  were  stated,  would  probably  not  render  the  conveyance  more 
intelligible,  but  it  may  also  be  usefully  introduced  in  other  oases. 
It  should  not  be  employed  where  the  lease  has  passed  by  only  one 
deed  or  instrument. 

(/)  It  is  unnecessary  to  recite  the  power  to  buy  in  or  rescind  con* 
tracts  for  sale  of  the  property,  see  rule  the  second,  supra,  p.  21. 
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application,  and  from  being  concerned  to  see  to  the  n  oovtit^vobs 
application  thereof.  — 

II.  And  WHEREAS  the  said  [vendor]  hath  agreed  with  Ocmtract  for  sale 
the  said  [pwrchaser]  for  the  sale  to  him  of  the  fee  simple 

in  possession  of  the  hereditaments  hereinafter  expressed 
to  be  hereby  appointed  and  granted  {g\  at  the  price 
of  £ .      • 

III.  And  whereas  the  said  [vendor]  hath  agreed  with  ^P^^^ij'^  "*^® 
the  said  [pwrchaser]  for  the  sale  to  him  of  the  heredita- 
ments hereinafter  covenanted  to  be  snrrenderedy  and  the 
inheritance  thereof  in  possession,  according  to  the  custom 

of  the  manor  whereof  the  same  are  held,  at  the  price  of 
£ . 

IV.  And  whereas' the  said  [vendor]  hath  agreed  with  Contract  for  sale 
the  said  [pwrchaser]  for  the  sale  to  him  of  the  said  pre-  <*^i«**^<*^**»- 
mises  comprised  in  the  said  indenture  of  the day  of 

[the  lease]y  for  the  residue  of  the  said  term  of 

years,  at  the  price  of  £ --, 


V.  And  whereas  the  said  [purchaser]  hath  agreed  with  Contract  for 
the  said  [vendor]  for  the  purchase  of  the  fee  simple  in  holds, 
possession  of  the  hereditaments  hereinafter   expressed 
to   be    hereby  appointed  and   granted^  at  the  price  of 
£ ( ft). 

YI.  And  whereas  the  said  [pyrchaser]   hath  agreed  Contnet  for 
with  the  said  [vendor]  for  the  purchase  of  the  heredita-  v^^^^  •f  «opy- 

Dolus* 

ments  hereinafter  coTenanted  to  be  surrendered,  and  the 
inheritance  thereof  in  possession,  according  to  the  custom 
of  the  manor  whereof  the  same  are  held,  at  the  price  of 
£ . 


(ff)  As  to  reoiting  sales  and  purchases  as  being  made  free  from 
incumbrances,  Tide  supra,  p.  55, 

{h)  As  to  the  form  of  the  introductory  recital  of  a  contract  for  sale 
and  purchase,  yide  supra,  p.  53. 
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IK  coKTKTAKois       VTI.  And  WHEREAS  thc  sald  [purchaser]  hath  agreed 
I with  the  said,  [vendor]  for  the  purchase  of  the  said  pre- 

w^Siae  of  lease-  ^^^^  comprised  in  the  said  indenture  of  the day  of 

hold*.  [the  lease],  for  the  residue  of  the  said  term  of 

years,  at  the  price  of  £ . 

Contract  for  sale       VIII.  And   WHEREAS  the   said   [vendor]   hath  agreed 

TOp^kbflnd     ^^  *^®  ®*^^   [purchaser]  for  the  sale  to  him   at  the 

leaseholds.  price   of  £ of  the  fee  simple  in  possession   of  the 

hereditaments  hereinafter  expressed  to  he  hereby  appointed 
and  granted;  And  also  of  the  said  hereditaments  herein- 
after covenanted  to  be  surrendered,  and  the  inheritance 
thereof  in  possession,  according  to  the  custom  of  the 
manor  of  which  the  same  are  hel4 ;  And  also  of  the  said 

premises  comprised  in  the  said  indenture  of  the day 

of [the  lease],  for  the  residue  of  the  said  term  of 

years. 

Apportionmentof        IX.  AnD  WHEREAS,  for  the  pUTpOSCS  of  the  Act  of  Par- 
purchase-money      !•  X    •  •  -I         -I  1     ^ 

for  the  stamp       liament  miposing  an  ad-valorem  duty  upon  conveyances 

^"^y-  on  sales,  it  hath  been  agreed  that  the  sum  of  £ ,  part 

of  the  said  purchase -money,  shall  be  the  price  of  the  said 

freehold  hereditaments,  that  the  sum  of  £ ,  other  part 

of  the  said  purchase -money,  shall  be  the  price  of  the  said 

copyhold  hereditaments,  and  that  the  sum  of  £ ,  the 

residue  of  the  said  purchase-money,  shall  be  the  price  of 
the  said  leasehold  premises  (i). 

Sale  by  anction         X.  And   WHEREAS    the    said    [mortgagee],  in  exercise 

^wOT^oTwSe.^  *  ^^  ^^^  ^^^^  power  of  sale  given  to  him  as  hereinbefore 

mentioned,   caused    the   said    hereditaments  hereinafter 


(»)  As  regards  copyholds  this  recital  is  nearly  always  necessary, 
because  they  are  generally  assured  by  a  separate  assurance,  viz.,  the 
surrender,  but,  as  regards  leaseholds,  it  is  seldom  necessary,  since 
the  leaseholds  are  usually  assigned  by  the  principal  deed.  The  ap- 
portionment may  be  made  as  the  parties  think  fit,  without  regard  to 
the  relative  values  of  the  different  properties. 
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expressed  to  be  hereby  granted,  with  other  hereditaments    w  oohvbyakcis 

included  in  the  said  indenture  of  the day  of [the '. — 

mortgage],  to  be  put  up  for  sale  by  public  auction  on  the 

day  of  ' ,  in lots,  the  lot  comprising 

the  said  hereditaments  hereinafter  expressed  to  be  hereby 

granted.    And  whereas,  at  the  said  sale,  the  said 

was  the  highest  bidder  for,  and  was  declared  the  purchaser 
of,  the  said lot,  at  the  price  of  £  ■,  and  imme- 
diately after  the  said  sale  paid  the  sum  of  £ to  or  on 

account  of  the  said  [mortgagee],  by  way  of  deposit  and  in 
part  payment  of  the  said  sum  of  £ (Q. 

XI.  And  whereas  the  said  [mortgagee],  in  exercise  of  Sale  by  priyate 
the  power  of  sale  given  to  him  as  hereinbefore  mentioned,  SJ^ceof^a^wer 
hath  agreed  with  the  said  [purchaser]  for  the  sale  to  him  of  sale.. 

of  the  fee  simple  in  possession  of  the  said  hereditaments 
hereinafter  expressed  to  be  hereby  granted,  at  the  price 
of  £ (m). 

XII,  And  whereas  the  said  [second  mortgagee],  in  Agreement  for 
exercise  of  the  said  power  of  sale  given  to  him  by  the  mortgagee,  irab- 
said  indenture  of  the day  of [the  second  mort-  i^}^  *  P"®"^ 

mongage, 

ga^ge],  hath  agreed  with  the  said  [purcha>ser]  for  the  abso- 
lute sale  to  him  of  the  fee  simple  in  possession  of  the 
said  hereditaments  hereinafter  expressed  to  be  hereby 

granted,  at  the  price  of  £ .     And  whereas,  upon  the 

treaty  for  the  said  sale,  it  was  agreed  that  the  said  sum 
of  £ owing  to  the   said   [first  mortgagee]  on   the 


{I)  The  recital  of  a  sale  by  auction  is  necessary  only  in  the  very 
rare  case  of  a  trust  or  power  for  sale  being  confined  to  a  sale  by  auc- 
tion only :  in  all  other  oases  an  ordinary  recital  of  a  contract  for  sale, 
without  adverting  to  the  mode  of  sale,  is  to  be  used.  See  the  next 
recital,  and  supra,  p.  54. 

(m)  Either  of  the  foregoing  recitals  will  answer  for  the  recital  of 
a  contract  for  sale  under  a  power  or  trust  for  sale  in  a  settlement, 
substituting  in  the  latter  case  "  trust"  for  power,  and  (if  need  be) 
adding  words  to  testify  the  consent  of  any  person  whose  consent  may 
be  required. 
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— agreement 
that  mortgagee 
ahonld  reoeiTe 
part  of  the  pur- 
chase-money, 
and  release  the 
property. 


security  of  the  hereinbefore  recited  indenture  of  the  ■- 
day  of  ■  [first  mortgage]  should  not  be  paid  off,  but 
should  be  retained  by  the  said  [purchaser]  out  of  the  said 
purchase-money  of  £ ,  and  that  the  said  [first  mort- 
gagee] should  join  in  these  presents  in  manner  hereinafter 
appearing,  and  that  the  payment  of  the  said  sum  of 

£ owing  to  him  as  aforesaid,  with  interest  at  the  rate 

hereinafter  mentioned,  should  be  further  secured  in  man- 
ner hereinafter  appearing. 

Xin.  And  whereas,  upon  the  treaty  for  the  said  sale, 

it  was  agreed  that  the  sum  of  £ ,  part  of  the  said 

pur<shase-money  of  £ ,  should  be  paid  to  the  said 

[mortgagee]  in  reduction  of  the  said  debt  of  £  owing 

to  him  as  aforesaid ;  and  that  the  said  [m>ortgagee]  should 
release  the  said  hereditaments  hereinafter  expressed  to  be 

hereby  granted  from  the  said  sum  of   £ and  all 

interest  for  the  same,  in  manner  hereinafter  appearing. 


XIV.  And  whebeas,  upon  the  treaty  for  the  said  pur- 

— ,  part  of  the 


—-agreement 
that  part  of  the 

parohaae-money    chase,  it  was  agreed  that  the  sum  of  £ 


m^rttt'*™*^  ^  ®^^  purchase-money,  should  be  retained  by  the  said  [pur- 

chaser]^  and  that  the  payment  thereof,  with  interest,  should 
be  secured  to  the  said  [vendor],  by  mortgage  in  manner 
hereinafter  appearing,  of  the  said  hereditaments  agreed 
to  be  purchased. 


—agreement  by 
mortgagees  to 
advanoe  part  of 
the  purchase- 
money. 


XV.  And  whereas,  the  said  [purchaser]  having  occa- 
sion for  the  sum  of  £  in  order  to  complete  the  said 
purchase,  the  said  [mortgagees]  have  agreed  at  his  request 
to  lend  him  the  same,  upon  having  the  repayment  thereof 
with  interest  secured  in  manner  hereinafter  appearing. 


Contract  for  en- 
franchisement. 


XVI.  And  whereas  the  said hath  agreed  with  the 

said  for  the  enfranchisement  to  him  of  the  here- 
ditaments hereinafter  expressed  to  be  hereby  enfranchised, 
at  the  price  of  £ . 


Chancery  pre-  XVII.  And  WHEREAS,  by  a  decree  of  the   Court  of 
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Chancery,  made  on  the day  of by  his  Honour  the  n  oohtitahow 

Vice-Chancellor  Sir ,  in  a  suit  in  which ,  on  behalf      <>»  '^"g* 


of  himself  and  all  other  the  creditors  of  the  said  [testator]  c««du»«»  on  a 

was  plaintiff,  aud  —  and were  defendants,  (being 

a  suit  for  the  administration  of  the  real  and  personal  estate 
of  the  said  [testator],)  the  usual  accounts  and  inquiries 
were  directed  to  be  taken  and  made  for  the  purpose  of 
administering  the  said  estate ;  and  it  was  ordered,  that 
in  case  his  personal  estate  should  be  insufficient  for  the 
payment  of  his  funeral  and  testamentary  expenses  and 
debts,  the  testator's  real  estates,  or  a  sufficient  part  thereof 
to  make  good  the  deficiency  of  his  personal  estate,  be 
sold  free  from  the  incumbrances  of  such  of  the  incum- 
brancers as  should  consent  to  the  sale,  and  subject  to  the 
incumbrances  of  such  of  them  as  should  not  consent ;  and 
the  following  further  inquiries  and  accounts  were  directed 
to  be  made  and  taken,  that  is  to  say,  an  account  of  what 
was  due  to  such  of  the  incumbrancers  as  should  consent 
to  the  said  sale  in  respect  of  their  incumbrances;  and 
that  the  money  to  arise  by  the  sale  of  the  testator's  real 
estates  be  applied  in  the  first  place  in  payment  of  what 
was  due  to  such  last-mentioned  incumbrancers,  according 
to  their  priorities ;  And  that  the  same  in  the  meantime 
be  paid  into  the  Bank  with  the  privity  of  the  Accountant- 
Oeneral  of  the  said  Court,  in  trust  in  the  said  cause 
'*  The  account  of  the  real  estate ;"  and  that  the  said 
Accountant-General  should  declare  the  trust  thereof 
accordingly,  subject  to  the  further  order  of  the  said 
Court  (n). 


(»)  It  is  more  usnal  in  the  decree  only  to  direot  an  inquiry  as  to 
the  testator's  real  estate  and  the  incumbrances  thereon ;  a  sale  is 
not  usually  ordered  except  upon  further  directions,  the  deficiency 
of  the  personal  estate  being  apparent.  But  under  the  15  &  Id  Yict. 
c.  Si,  8.  65,  the  Court  may  direct  a  sale  of  realty,  if  necessary  or 
expedient,  at  any  time  after  the  suit  is  instituted,  with  the  same 
effect  as  on  the  hearing.  By  Gen.  Ord.  12,  of  16th  of  October,  1852, 
the  sale  is  to  be  with  the  approbation  of  the  Judge,  to  the  best  pur- 
chaser, to  be  allowed  by  such  Judge,  and  all  proper  parties  are  to  join 
as  he  shall  direot.    Seton  on  Decrees,  p.  121,  2nd  edit. 
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Chief  Clerk's 
certificate. 


Sale  by  auction 
in  obedience  to 
the  decree. 


Confirmation  of 
the  sale. 


Payment  of  the 
porchase-money 
into  the  Bank. 


XVIII.  And  whereas,  by  the  certificate  dated  &c.,  of 
the  Chief  Clerk  of  the  said  Vice-Chancellor,  made  pur- 
suant to  the  said  decree  of  the  day  of ,  it 

appeared,  among  other  things,  that  the  personal  estate  of 

the  said  testator was  insufficient  for  the  pajnnent  of 

his  funeral  and  testamentary  expenses  and  debts,  and  that 
the  real  estate  of  or  to  which  the  said  testator  died  seised 
or  entitled  consisted  of  &c.,  and  that  the  only  incumbrance 
affecting  the  said  real  estate  was  the  said  mortgage  of  the 

* day  of ;  and  that  the  said  [mortgc^ees]  were 

willing  to  consent  to  a  sale  of  the  said  real  estate ;  and 

that  there  was,  on  the      "     day  of ,  due  to  them  for 

principal  and  interest  on  the  said  mortgage,  the  sum  of 

£ .    And  whereas  the  said  real  estate  of  the  said 

testator  was,  in  pursuance  of  the  said  decree,  with  the 
approbation  of  the  said  Vice-Chancellor,  put  up  to  sale 

by  public  auction  on  the day  of ,  in lots, 

by  a  particular  of  sale,  the  said  hereditaments  herein- 
after expressed  to  be  hereby  granted  forming  lot ; 

and  at  the  said  sale  the  said  [purchaser],  being  the  highest 

bidder  for,  was  declared  the  purchaser  of  the  said  lot 

at  the  price  of  £ ;  and  he  thereupon  paid  the  sum  of 

£ ,  being  a  deposit  at  the  rate  of  £ per  cent,  on 

the  said  price,  to ,  the  person  appointed  by  the  said 

Vice-ChanceUor  to  receive  the  same.  And  whereas  the 
Chief  Clerk  of  the  said  Vice-Chancellor,  by  his  certificate 
dated  &c.,  certified  the  result  of  the  said  sale;  and  by  an 
order  made  by  the  said  Vice-ChanceUor  in  the  said  cause, 

on  the day  of ,  upon  the  petition  of  the  said 

[purchaser],  the  said  [purchaser]  was  confirmed  the  pur- 
chaser of  the  said  hereditaments  forming  the  said  second 

lot,  at  the  said  sum  of  £ ;  and  the  said  [purchaser], 

by  his  counsel  declaring  himself  satisfied  with  the  title  to 
the  said  hereditaments,  it  was  ordered  that  he  should  be 

at  liberty  to  pay  the  sum  of  £ ,  the  balance  of  his 

said  purchase-money,  into  the  Bank  with  the  privity  of 
the  said  Accountant- General  In  trust  in  the  said  cause 
"  The  account  of  the  real  estate."  And  whereas,  in 
pursuance   of  the   said   last-mentioned  order,   the   said 
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[purchaser],  with  the  piiyity  of  the  said  Accountant-  ih  cohvbtaross 

General,  paid  the  said  sum  of  £ into  the  Bank  to  the  okjalm^ 

credit  of  the  said  cause,  the  aforesaid  account. 


Sect.  8. 

Recitals  in  Mortgages  and  Deeds  connected  with 

Mortgages. 

I.  Ani>  WHEREAS  the  said  [mortgagee]  hath  agreed  to      "  mortoaob 
lend  to  the  said  [mortgagor]  the  sum  of  £ ,  upon 


having  the  repayment  thereof,  with  interest  at  the  rate  of  loJJ^™*"* 
—  per  cent,  per  annum,  secured  in  maimer  hereinafter 
appearing. 

II.  And  whereas  the  said  [transferree]  hath  agreed,  Agreement  for 
at  the  request  of  the  said  [mortgagor],  to  pay  to  the  said  *™°''**'- 
[mortgagee]  the  sum  of  £  [the  am^ount  due],  upon 

having  such  transfer  as  is  hereinafter  contaLued  of  the  said 

mortgage  debt  of  £ and  interest,  and  the  securities 

for  the  same. 

III.  And  whereas  the  said  [transferree]  hath  agreed*  Agreement  for 
at  the  request  of  the  said  [m^ortgagor],  to  pay  to  the  said  ihS\dvMoe.°^ 
[m4>rtgagee]  the  sum  of  £ [the  amount  due],  and  to 

lend  the  said   [mortgagor]   the  further  sum  of  £ , 

making  together  the  total  sum  of  £ ,  upon  having  such 

transfer  as  is  hereinafter  contained  of  the  said  mortgage 

debt  of  £ and  interest  aud  the  securities  for  the  same, 

and  upon  having  the  repayment  of  the  said  aggregate  sum 

of  £ ,  with  interest  at  the  rate  of per  cent,  per 

annum,  secured  in  manner  hereinafter  appearing. 

IV.  And  whereas  the  said  [mortgagee]  hath  agreed  to  Agreement  fur 

lend  the  said  [rruyrtgagor]  the  sum  of  £ ,  upon  having  rrJK.^'**" 

the  repayment  thereof,  with  interest  at  the  rate  hereinafter  ▼ances ; 
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mentioned,  and  also  of  any  other  Bum  or  sums  of  money 
which  may  be  advanced  or  paid  by  the  said  [mortgagee], 
his  executors,  administrators,  or  assigns,  to  or  on  account 
of  the  said  [mortgagor],  his  executors,  administrators,  or 
assigns,  with  interest  at  the  rate  hereinafter  mentioned, 
secured  in  manner  hereinafter  appearing. 


agreement         Y.  And  WHEREAS  the  Said  [mortgogeea]  have  agreed  to 

lading  m^Si    ^'^^^  ^®  ^aid  [w^ortgogor]  the  sum  of  £ out  of  monies 

aooQimt.  belonging  to  them  upon  a  joint  account,  in  equity  as  well 

as  at  law,  upon  having  the  repayment  of  the  same,  with 

interest  after  the  rate  of per  cent,  per  annum,  secured 

in  manner  hereinafter  appearing. 


— by  serend 
leoduig  distiiKt 
Boms. 


VI.  And  whereas  the  said  CD.,  E.F.,  and  G.H.  have 
agreed  to  lend  the  said  [m/yrtgagor]  the  sum  of  £80,000 
in  manner  and  in  the  proportions  hereinafter  mentioned, 
(that  is  to  say),  the  said  C.  D.  and  E.  F.  to  lend  dB20,000, 
part  of  the  said  sum  of  dC30,000,  out  of  monies  belonging 
to  them  upon  a  joint  account,  in  equity,  as  well  as  at  law, 
and  the  said  Q.  H.  to  lend  £10,000,  the  residue  of  the 
said  sum  of  £30,000,  upon  having  the  repayment  of  the 
same  sums  of  £20,000  and  £10,000,  with  interest  thereon 
respectively  after  the  rates  hereinafter  mentioned,  secured 
in  manner  hereinafter  appearing. 


That  policy  ha9 
been  effected  as 
part  Becarity  for 
loan. 


YII.  And  whereas,  as  part  of  the  said  intended  secu^ 
rity,  the  said  [mortgagor]  hath  effected  an  assurance  on 

his  life  for  the  sum  of  £ in  the  name  of  the  said 

[mortgagee],  in  the Assurance  Office,   by  a  poHcy 

dated  the day  of ,  numbered ,  and  under 

the  annual  premium  of  £ . 


Agreement  for  VIII.  And   WHEREAS,   upon   th€   treaty  for  the   said 

^P?^^"^*^^*  mortgage,  it  was  agreed,  that  for  securing  the  punctual 

payment  of  the  interest  for  the  said  sum  of  £ ,  the 

said should  be  appointed  receiver,  with  the  powers 

hereinafter  given  him,  of  the  rents  and  profits  of  the  said 
and  hereditaments  mentioned  in  the  said  schedule 
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hereto  ;  and  that  the  deed  appointing  him  such  receivedr     i"  iioMaA€« 
should  contain  such  covei 
are  hereinafter  contained. 


should  contain  such  covenants,  clauses,  and  provisions  as  '- 


IX.  And  WHEREAS  all  interest  on  the  said  principal  sum  intended  n- 
of  £ —  has  been  paid  up  to  the  date  of  these  presents,  ^w^^^ey*"*®*- 
and  the  said  [mortgagor]  is  desirous  of  paying  off  the  said 
principal  sum,  and  of  having  the  said  hereditaments,  by 
the  within-written  [or,  the  hereinbefore -recited]  inden- 
ture expressed  to  be  granted^  reconveyed  unto  and  to, 
the  use  of  him  the  said  [mortgagor^  his  heirs  and  assigns, 
\fir^  to  the  uses  and]  in  manner  hereinafter  appearing  (o). 


Sect.  4. 
Recitals  in  Marriage  Settlements. 

I.  Whereas  a  marriage  is  intended  to  be  solemnised     ih  MiftRuai 

between  the  said and .     And,  i:q[)on  the  treaty     ""'*""""' 

for  the  said  intended  marriage,  it  was  agreed  that  the  said  Agreement  for 

"  mamage  settle' 

hereditaments  hereinafter  expressed  to  be  hereby  granted,  ment  of  real 
should  be  settled  to  the  uses,  upon  the  trusts  and  with  ®^**' 
and  subject  to   the  powers,  provisoes,  agreements  and 
declarations  hereinafter  limited,  declared,  and  contained 
concerning  the  same. 

II.  Whereas  (p)  a  marriage  is  intended  to  be  solem-  —of  personalty. 


(o)  Generally,  this  recital  will  be  nnneoeBsary :  the  statement  of 
payment  of  interest  may  be  embodied  in  the  operative  part,  and  the 
rest  left  to  be  implied.  See  the  precedents  of  re-oonveyances,  in  the 
next  volume. 

(p)  Instead  of  this  recital  a  statement  in  the  witnessing  part  that 
the  settlement  is  made  in  consideration  of  the  intended  marriage,  and  a 
declaration  that  the  Trustees  shall  hold  the  stock  '<  lately  transferred 

by  the  said ,  into  and  now  standing  in  the  names  of  the  said 

[tnutees]  "  may  sometimes  be  advantageously  substituted. 

VOL.  I.  H 
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nised  between  the  said 


and 


And  whebeas, 


— that  husband 
ahonld  ooTenant 
to  pay  a  sum  of 
money  to  be 
settled. 


in  pursuance  of  an  agreement  in  this  behalf,  entered  into 
upon  the  treaty  for  the  said  intended  marriage,  the  sum  of 

£ 1,  per  Cent.  Bank  Annuities,  belonging  to 

the  said  — 


and  lately  standing  in  her  name,  has  been 

transferred  into  the  names  of  the  said  [trustees],  to  the 
intent  that  the  said  [trustees]  and  the  survivors  and  sur- 
vivor of  Uiem,  and  the  executors  and  administrators  of 
such  survivor,  shall  stand  possessed  of,  the  same  and 
the  dividends  thereof,  Upon  the  trusts  and  with  and 
subject  to  the  powers,  provisoes,  agreements,  and  de- 
clarations hereinafter  declared  and  contained  concerning 
the  same. 

m.  Akd  whereas  upon  the  treaty  for  the  said  in- 
tended  marriage,  it  was  agreed  that  the  said  [husband], 
should  enter  into  the  covenant  hereinafter  contained  for 
the  payment  to  the  said  [trustees],  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of 

such  survivor,  their  or  his  assigns,  of  the  sum  of  £ , 

with  interest  thereon  as  hereinafter  expressed,  and 
that  they,  or  he,  should  stand  possessed,  ci  the  same 
principal  sum  and  interest  upon  the  trusts,  and  with 
and  subject  to  the  powers,  provisoes,  agreements,  and 
declarations  hereinafter  declared  and  contained  concerning 
the  same. 


— ^tbat  hosband 
has  insured  his 
life  in  the 
trustees*  names. 


IV.  And  whereas,  in  pursuance  of  an  agreement  in 
this  behalf,  entered  into  upon  the  treaty  for  the  said 
intended  marriage,  the  said  [husband]  hB&L  effected  an 
assurance  on  his  life  [in  the  names  of  the  said  [trustees], 

for  the  sum  of  £ ,  in  the  — •  Assurance  OflSce,  by 

a  policy,  numbered ,  dated  the day  of ,  and 

under  the  annual  premium  of  £ ,  to  the  intent  that  the 

said  [trustees],  and  the  survivors  and  survivor  of  them, 
and  the  executors  and  administrators  of  such  survivor, 
shall  stand  possessed  of  the  said  policy  and  all  monies 
to  become  payable  under  the  same.  Upon  the  trusts,  and 
with,  and  subject  to  the  powers,  provisoes,  agreements, 
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and  declarations  hereinafter  declared  and  expressed  or     "  mabbiagb 

BBTTL1MBKT8. 

referred  to,  concerning  the  same.     And  it  was  agreed  


that  the  said  [husband]  should  enter  iato  such  covenants 
respecting  the  same  as  are  hereafter  contained. 

y.  And  WHEREAS  the  said  [appointor] ,  by  a  deed  poll 
under  his  hand  and  seal  dated  &c.,  did,  in  exercise  of  a  --of  adaed-poll 
power  contained  in  the  will  of  [testator]^  dated  &C.9  and  ^t^xuntol^^ 

proved  in  the Court  of  ,  on  &c.,  appoint  that 

one  equal  undivided share  of  a  sum  of  £ ,  — {. 

per  Cent. Bank  Annuities,  then  and  now  standing  in 

the  names  of ,  and  of  the  dividends  thereof,  should  vast 

in  the  said  [appointee],  immediately  upon  the  execution  of 
the  said  deed  poll,  and  should  be  transferred  and  paid  to 
him  immediately  after  the  death  of  the  said  [appointor]. 


Sect.  6. 
Recitals  in  Disentailing  Deeds. 
I.  Akd  whereas  the  said  [tenant  in  tail]  is  desirous  of  "  DWMTAiLiHa 


barring  the  said  estate  tail  and  every  other  estate  tail  of  him  - 

the  said  [tenant  in  tail],  in  the  said  hereditaments  herein-  ^^^^  without^ 

after  expressed  to  be  hereby  granted,  and  all  remainders,  pwjndioing  pr«- 

YIOIIB  OStftMB  ft&Q 

reversions,  estates,  rights,  titles,  interests,  and  powers  to  powers, 
take  efiEect  after  the  determination  or  in  defeasance  of 
such  estates  tail  respectively,  and  of  limiting  and  assuring 
the  same  premises  to  the  uses,  upon  the  trusts,  and 
subject  to  the  power  of  appointment  hereinafter  limited 
and  contained,  subject  nevertheless  and  without  prejudice 

to  the  estates  by  the  said  indenture  of  the  day  of 

limited,  which  precede  the  estate   in  tail  thei'eby 

limited  to  the  first  son  of  the  said  on  the  body  of 

the  said to  be   begotten,    and   to  the  powers  and 

privileges  to  the  same  preceding  estates  annexed  or 
belonging  or  exercisable  during  the  continuance  thereof, 
BO  far  as  the  same  estates,  powers,  and  privileges  are  now 
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IV  DI8BVTA1L1H0  Bubsistiiig  OF  cEpablc  of  taking  effect.    And  whereas  the 

said  y   as  protector  of   the    said    settlement,    hath 


pi^U)r°to^^       agreed  to  become  a  party  to  these  presents,  for  the  pur- 
consent  to  such     pose  of  giving  his   consent  to  the   dispositio] 
emen  ^  ^^^  hereby  made  by  the  said  [tenant  in  tail]. 


Desire  to  bar  an       II.  And  WHEREAS  the  Said  [tenant  far  Ufa]  and  [tenant 
and  oopyholdsl      *^  ^^Q  *^®  desirous  of  barring  the  said  estate  in  tail  male 

and  every  other  estate  tail  of  the  said  [tenant  in  tail]  in 
the  said  hereditaments  hereinafter  expressed  to  be  hereby 
granted  and  covenanted  to  be  surrendered  respectively, 
and  all  remainders,  reversions,  estates,  rights,  titles, 
interests,  and  powers  to  take  effect  after  the  determina- 
tion or  in  defeasance  of  such  estate  in  tail  male  or  in 
without  pr^n-  tail,  (but  without  prejudicing  or  disturbing  the  uses  or 
ceding  estates  or   estates  limited  by  the  said  indenture  of  settlement  of  the 

powers;  (j^y  of  — ^  [that  creating  the  entail]  prior  to  the 

uses  or  estates  thereby  limited  to  the  first  son  of  the  body 

of  the  said  [tenant  for  Ufa]  on  the  body  of  the  said 

to  be  begotten,  in  tail  male,  and  without  prejudicing  or 
disturbing  any  of  the  powers,  privileges,  or  exemptions  to 
the  said  preceding  uses  or  estates  respectively  belonging 
or  annexed  or  exercisable  during  the  continuance  thereof 
and  to  re-settle     respectively),  and  also  of  surrendering  and  assuring  the 

same  hereditaments  respectively  To  the  uses  and  in  man- 
ner hereinafter  mentioned,  (subject  and  without  prejudice 
to  the  said  preceding  uses  or  estates,  and  to  the  said 
powers,  privileges,  or  exemptions  to  the  same  respectively 
belonging  or  annexed  or  exercisable  during  the  continuance 
thereof  respectively,  except  so  far  as  the  joint  power  of 
appointment  hereinafter  limited  to  the  said  [tenant  far 
life]  and  [tenant  in  tail]  shall  overreach  the  use  or  estate 

limited  by  the  said  indenture  of  settlement  of  the 

day  of ),  to  the  said  [tenant  for  life]  and  his  assigns, 

for  his  life,  and  the  powers,  privileges,  and  exemptions  to 
the  same  use  or  estate  belonging  or  annexed  or  exercisable 
during  the  continuance  thereof. 

Qesire  to  bar  an       III«  And  WHEREAS  the  Said  [tenant  in  tail]  is  desirous. 
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with  the  consent  of  the  said  [tenant  for  life],  of  barring  w  disehtailino 

the  said  estate   in  tail    male,    and  every  other  estate  - ! 

taU  (if  any)  of  him  the  said  [tenant  in  tail]  in  the  lands  JSe*^one?i^^ 

in  the  purchase   of  which  the  said  sum  of  £ ,  3J.  ▼csted  in  which 

per  Cent.  Consolidated  Bank  Annuities,  or  the  money  to  JJJj^^  J^^^ .  " 
arise  from  the  sale  thereof,  is  directed  or  subject  to^be  laid 
out  as  aforesaid,  and  aU  remainders,  reversions,  estates, 
titles,  interests,  and  powers  to  take  effect  after  the  deter- 
mination or  in  defeasance  of  such  estate  in  tail  male  or 
in  tail,    and  of  acquiring  an   absolute  interest  in  the 

said  sum  of  £ ,  Si.  per   Cent.  Consolidated   Bank 

Annuities,  discharged  from  the  said  trusts  for  laying  out 

the  same,  or  the  money  to  arise  &om  the  sale  thereof,  in 

the  purchase  of  lands,  but  subject  and  without  prejudice 

to  the  life  estate  of  the  said  [tenant for  life]  in  the  dividends 

and  annual  proceeds  of  the  same  Bank  Annuities;    And  — ofoonseniof 

the  said  [tenant  for  life]  hath  agreed  to  give  his  consent,  *  *  P«>tector; 

in   manner  hereinafter  appearing,  to   such  disposition; 

And  the  said  [tenant  for  life]  and  [tenant  in  tail]  have  —of  agreement 

agreed  that  the  said  sum  of  £ ,  Si.  per  Cent.  Consoli-  stock  to^atnwtee 

dated   Bank   Annuities,   and   the    dividends  and  annual  ?**  certain 

tnuiB. 

proceeds  thereof,  shall  be  assigned  to  the  said  [assignee 
and  trustee],  his  executors,  administrators,  and  assigns, 
upon  the  trusts  hereinafter  declared  concerning  the 
same. 


Sect.  6. 

MisceUa/neotis  Recitals. 

I.  Whereas  (r)  the  said is  seised  in  fee  simple  in    iii8obllihkou8 

possession  of  the  hereditaments  hereinafter  expressed  to       "owAts. 


be  hereby  granted.  S:^Tw 

freeholds. 

II.  Whereas    the  said  is  seised  of  or  entitled  —that  a  person 

18  seieed  m  fee 

to  the  hereditaments  hereinafter  covenanted  to  be  sur-  of  copyholds. 


(r)  As  to  this  recital  and  the  next,  vide  supra,  p.  41. 
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Agreement  to  re* 
lease  dower. 


CoTenant  in  a 
mortgage  to 
Burrender  copy- 
holds. 


Rnrrender  and 
admittance. 


Lease  made  in 
exeention  of  a 


rendered,  for  an  estate  of  inheritance  in  possession,  to 
him  and  his  heirs,  according  to  the  custom  of  the  manor 
of . 

III.  And  whereas  the  said  [wife]  hath  agreed  to  join 
in  these  presents  in  manner  hereinafter  appearing,  for  the 
purpose  of  releasing  her  right  of  dower  out  of  or  in  the 
said  hereditaments  hereinafter  expressed  to  he  hereby 
granted. 

IV.  Whereas,  by  an  indenture  dated  &c.,  and  ex- 
pressed to  be  made  between  [parties],  in  consideration  of 

the  sum  of  £ ^paid  &c.,  the  said  [mortgagor]  covenanted 

with  the  said  [mortgagee]  and  his  heirs,  that  he  the  said 
[mortgagor]  or  his  heirs  would  forthwith  surrender  into  the 

hands  of  the  lord  or  lady  of  the  manor  of in  the 

county  of ,  according  to  the  custom  thereof,  the  here- 
ditaments hereinafter  covenanted  to  be  surrendered.  To 
the  use  of  the  said  [mortgagee],  his  heirs  and  assigns, 
according  to  the  custom  of  the  said  manor,  and  by  and 
under  the  accustomed  rents,  fines,  heriots,  suits  and  ser- 
vices, but  subject  to  a  proviso  for  making  void  the  said 
surrender  on  payment  by  the  said  [Tnortga^or],  his  heirs, 
executors,  administrators,  or  assigns,  to  the  said  [m>orU 
gagee],  his  executors,  administrators,  or  assigns,  of  the 

sum  of  £ with  interest  at  the  rate  of per  cent. 

per  annum,  on  the day  of . 

y.  And  whereas,  at  a  Court  held  for  the  said  manor 
of ,  on  the day  of ,  the  said ,  in  pur- 
suance of  the  said  covenant  in  that  behalf  in  the  said 
indenture  contained,  surrendered  the  said  hereditaments 

to  the  use  of  the  said  ,  his  heirs   and  assigns,  in 

manner  and  subject  as  in  the  said  indenture  and  herein- 
before is  mentioned ;  and  at  the  same  Court  the  said 
[surrenderee]  was  admitted  tenant  of  the  same  heredita- 
ments accordingly. 

YI.  And  whereas,  by  an  indenture  dated  &c.,  and 
expressed  to  be  made  between  [parties],  the  said  [wife], 
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with  the  privity  and  consent  of  the  said  [husband],  and  in       siaTALs. 
exercise  of  the  said  power  for  that  purpose  given  her  by  power  in  aaettle- 

the  said  indenture  of  the day  of [the  settlement],  ment. 

did  limit  and  demise,  and  the  said  [husband]  did  confirm, 
Unto  the  said  [lessees],  their  executors,  administrators,  and 
assigns.  All  that  <&c.  (s). 

• 

VII.  And  ^i^noEREAs,  on  the day  of ,  the  said  ?^*  P®!*^'' 

''  havug  been 

was  adjudicated  a  bankrupt  by  the  Court  of  Bank-  foond  bankrupt, 


ruptcy  at  ,   and  the   said was  appointed  the  |^^j|^ 

official  assignee  for  such  bankruptcy;  and  on  the 

day  of  — ' —  the  said were  by  the  creditors  chosen 

assignees  of  the  estate  of  the  said ,  and  such  choice 

was  afterwards  confirmed  by ,  the  Commissioner  of 

the  said  Court. 

VIII.  Am)  WHEREAS,  by  an  inquisition  taken  before  p^»P«"on 

•^  ,  ^  baving  been 

-,  Esq.,  one  of  the  Masters  in  Lunacy,  on  the fonndlnnatio; 


day  of ,  under  a  commission  duly  issued  for  that  pur-  ^oommitteei*" 

pose,  the  said was  found  and  declared  to  be  a  person 

of  unsound  mind,  and  to  have  been  in  the  same  state  of 

unsoundness  of  mind  from  the day  of ;  And  by 

an  order  made  in  the  month  of by  the  Lord  High 

Chancellor  of  Great  Britain  in  the  matter  of  the  said 

lunacy,  the  said  was  appointed  committee  of  the 

person,  and  the  said  was  appointed  committee  of 

the  estate  of  the  said  lunatic. 

IX.  Whereas  the  said is  entiUed  to  a  poUcy  of  ^^^^'^'^ " 

assurance  on  his  life  granted  by  the  ■         Assurance  Office,  policy  on  bia 
dated  the day  of ,  numbered ,  for  the  siun  "'^ 

of  £ ,  and  under  the  annual  premium  of  £ . 

X.  And  whereas  the  said has  effected  an  assur-  ?***•*  i  v^n(m 

DM  effected  an 

ance  on  the  life  of  the  said ,  for  the  sum  of  £ ,  insnrance  on  the 

with  the Life  Assurance  Society,  by  a  poUcy  dated  w^»  of  another. 

(«)  Vide  Bupra,  p.  60,  and  for  the  form  of  habendum,  supra, 
pp.  160,  167. 
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the  day  of  — 

annual  premium  of  £- 


numbered 


-,  and  under  the 


WHEREAS  the  said  sum  of  £■ 


remains 


Of  a  smn  remam-        XI.  AkD 

morte^but  of  owing  upon  the  security  of  the  said  indenture  of  the 

interest  having  day  of ,  but  all  interest  thereon  has  been  paid  up  to 

been  paid. 


Of  a  lum  remain- 
ing due  on  a 
mortgage,  with 
an  arrear  of 
interest; 


the  date  of  these  presents. 


together 
-  day  of 


XII.  And  whereas  the  said  sum  of  £ 

with  £ for  interest  thereon  from  the  — 

,  is  now  owing  upon  the  security  of  the  said  indenture 

of  the day  of . 


—of  a  bond  for         XIII.  And  WHEREAS,  by  a  bond,  under  the  hand  and 
^^^I^^P*^  seal  of  the  said  [obligor],  dated  &c.,  the  said   [obligor] 

became  bound  unto  the  said  [obligee]  in  a  penal  sum, 
with  a  condition  thereunder  written  for  making  void  the 
same  on  payment  by  the  said  [obligor],  his  heirs,  execu- 
tors, or  administrators  unto  the  said  [obligee] ,  his  executors, 

administrators,   or  assigns,  of  the  sum  of  £ ,  with 

interest,  at  the  rate  of per  cent,  per  annum,  on  the 

day  of (ty 


Agreement  for 
sale  of  an  an- 
nuity ; 


payment  of  the 
consideration ; 


and  ezecntion  by 
the  grantor  of  a 
warrant  of 
attorney  to  con- 
fess judgmenip 


XrV.  Whereas  the  said  [grantor]  hath  agreed  with 
the  said  [grantee]  for  the    sale  to  him,  at  the  price  of 

£ ,  of  an  annuity  of  £ ,  to  be  paid  to  the  said 

[grantee],  his  executors,  administrators,  and  assigns,  for 

the  term  of  years,  if  the  said  [grantee]    shall  so 

long  live,  and  to  be  secured  as  hereinafter  mentioned. 
And  whereas,  in  pursuance  of  the  said  agreement  on  the 
part  of  the  said  [grantee],  the  said  [grantee]  hath  this  day 

paid  the  sum  of  £ to  the  said  [grantor] ;  And,  in 

pursuance  of  the  said  agreement  on  the  part  of  the  said 
[grantor],  the  said  [grantor]  hath  this  day  executed  a  deed 
poll  or  warrant  of  attorney,  bearing  even  date  with  these 
presents,  authorising  certain  attorneys  of  her  Majesty's 


{t)  For  the  form  where  the  principal  and  interest  are  made  payable 
on  different  days,  see  supra,  p.  166,  n.  {d). 
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Court  of  Queen's  Bench  at  Westminster,  or  any  other    msontAHiowi 
attorney  of  the  same  Court,  to  confess  judgment  against  


the  said  [grantor]  in  the  said  Court  in  an  action  of  debt  at 

the  suit  of  the  said  [grantee],  for  the  sum  of  £ ,  besides 

costs  of  suit. 

XV.  Whereas  the  said claims  to  be  the  inventor  Chrant  of  letters 

of,  &c.     And  whereas  by  letters  patent  under  the  Great  ^* 

Seal  of  the  United  Kingdom  dated  &c.,  the  sole  and 
exclusive  licence,  power,  privilege,  and  authority  of  making, 
using,  exercising,  and  vending  the  said  invention  in  the 
United  Kingdom  of  Great  Britain  and  Ireland,  the  Chan- 
nel Islands,  and  Isle  of  Man  were  granted  to  the  said 

,  his  executors,  administrators,  and  assigns,  for  the 

teim  of  fourteen  years  from  the  date  of  such  letters 
patent,  subject  to  a  proviso,  avoiding  such  letters  patent 

in  default  of  the  said filing  a  proper  specification  of 

the  said  invention  within  six  calendar  months  from  the 
date  of  such  letters  patent,  and  in  default  of  payment  of 
the  fee  and  stamp  duty  of  ^50,  before  the  expiration  of 
three  years  from  such  date,  and  of  the  further  fee  and 
stamp  duty  of  £100  before  the  expiration  of  seven  years 

from   such  date.     And  whereas  the   said  filed  a 

proper  specification  of  the  said  invention  on  the day 

of . 

XVI.  And  whereas  the  said   [testator]   died  in  the  Deaihofates- 

month  <5f ,  without  having  revoked  or  altered  (u)  his  viil,'Md  probate 

said  will;  And  the  same  was  proved  in  the Court  of  of  hiawilL 

,  on  the day  of ,  by  the  said  executors. 

XVII.  And  whereas  the  said  [testator]  died  in  the  — vithawiii 
month  of without  having  revoked  or  altered  (u)  his  and  probate 

thereof. 

(u)  As  has  been  previoosly  stated  (supra,  p.  25),  the  use  of  these 
recitals  is  indefensihle  on  principle.  It  would  he  quite  sufficient  to 
say  that  the  testator  died,  and  that  his  said  will,  or  his  said  will 
and  codicils,  or  his  said  will  with  several  codicils  thereto  not  affecting 
the  hereinbefore  recited  bequest,  was  or  were  proved,  &c. 
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said  will,  except  so  far  as  the  same  was  revoked  or  altered 
by  his  said  codicil,  and  without  having  revoked  or  altered 
his  said  codicil ;  And  the  said  will  and  codicil  were  proved 

in  the Court  of ,  on  the day  of ,  by 

the  said ,  the  said having  first  renounced  probate 

thereof. 


—with*  will 
aod  one  or  more 
oodicilfl,  and  pro- 
bate ihereol 


XYIII.  And  whebeas  the  said  [testator]  died  in  the 

month  of ,  without  having  revoked  or  altered  (x)  his 

said  will,  except  so  far  as  the  same  was  revoked  or  altered 
by  his  said  codicils,  and  without  having  revoked  or  altered 
his  said  codicils,  excq>t  so  far  as  the  earlier  of  the  said 
codicils  was  tor  were]  revoked  or  altered  by  the  later  of 
the  said  codicils ;  And  the  said  will  and  codicils  were 
proved  in  the  Court  of ,  on  the day  of 


-,  by  the  said 


died  in  the  month 


XIX.  And  whereas  the  said  — 
of ,  intestate,  and  letters  of  administration  of  the 


Death  of  an  in- 
testate, and  grant 
of  letters  of  ad- 
ministration,       personal  estate  of  the  said  [intestate]  were  on  the 

day  of ,  granted  by  the Court  of to  - 


Death  of  ad 

Si^^Sirif  in  the  month  of 


XX.  And  whereas  the  said  [Jirst  administrator]  died 

— ,  and  letters  of  administration  of  the 


tration  de  tmnis    personal  estate  left  unadministered  by  him  of  the  said 

[intestate]  y  were,  on  the day  of ,  granted  by  the 


Court  of 


to  the  said 


Deathoftestator,       XXI.  And  WHEBEAS  the  Said   [testator]   died  in  the 
renunciation  by    month  of ,  without  having  revoked  or  altered  his  said 

executors,  and  °  . 

grant  of  adminis-  will;  and  the  said  [executors]  havmg  renounced  probate 
▼aunnexed.  *    thereof,  letters  of  administration  of  the  personal  estate  of 

the  said  [testator]  with  his  said  will  annexed  were,  on  the 

day  of ,  granted  by  the Court  of to 

the  said . 


(:r)  See  snpra,  p.  185,  n.  {u). 
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CONVEYANCES    ON    SALES. 


Sect.  1. 
Limitations. 

I.  To  HAVE  AND  TO  HOLD  the  Said  messuageSj  lands,      uunAtiom. 
and  hereditaments,  and  all  other  the  premises  hereinbefore  i^^~ 
expressed  to  be  herehj  granted  Unto  the  said  [purchaser] , 

his  heirs  and  assigns,  To  the  use  of  the  said  [pwrchaser], 
his  heirs  and  assigns  for  ever. 

II.  To  such  uses,  for  such  estates,  and  in  such  manner  as  To  nsee  to  bar 
the  said  [purchaser]  shall  by  deed  appoint;  And  in  default  ^^^'^' 

of  and  until  any  such  appointment,  and  so  far  as  every 
such  appointment  shall  not  extend,  To  the  use  of  the 
said  [purchaser]  and  his  assigns,  during  his  life,  without 
impeachment  of  waste ;  And  after  the  determination  of 
that  estate  by  any  means,  in  his  lifetime,  To  the  use  of 
the  said  [trustee]  and  his  heirs,  during  the  life  of  the  said 
[pwrchaser],  In  trust  for  him  and  his  assigns ;  And  after 
the  determination  of  the  estate  so  limited  to  the  said 
[trustee]  and  his  heirs  as  aforesaid,  To  the  use  of  the  said 
[purchaser],  his  heirs  and  assigns  for  ever  (a). 

(a)  The  above  limitation  is  lued  in  the  ease  of  a  man  who  was 
married  before  the  1st  of  January,  1834,  on  aooonnt  of  the  right  of 
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FREEHOLDS. 

For  right  to 
convey. 


Sect.  2. 

Covenants  for  Title  (6). 

I.  And    THE    SAID     [vendor]    doth   hereby,  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant 


Forms  of  cove- 
nants for  title. 


dower  of  the  wife  in  that  case  being  indefeasible,  otherwise  than  by  her 
own  release  by  an  acknowledged  deed.  If  it  be  intended  to  mortgage 
or  otherwise  deal  with  the  fee  immediately  after  the  execution  of  the 
purchase  deed,  it  is  sufficient  to  give  the  power,  with  the  limitation 
in  fee  in  default  of  appointment,  immediately.  Ray  y.  Punff,  5  B.  & 
Aid.  561 ;  5  Madd.  310.  It  was  long  usual  to  add  to  every  oonyey- 
anoe  in  fee  a  declaration  that  a  widow  of  the  purchaser  should  not 
be  entitled  to  dower,  but  as  the  dower  of  a  woman  married  since  the 
istof  January,  1834,  is  defeasible  by  the  husband's  conveyance  or 
will,  it  takes  effect  only  in  the  case  of  his  dying  seised  and  intestate, 
in  which  case  it  is  generally  highly  desirable  that  the  wife  should  be 
dowable  against  the  heir-at-law.  The  practice  was  introduced  to 
obviate  the  necessity  of  inquiring  in  investigation  of  title,  whether  a 
man  was  or  was  not  married  before  the  1st  of  January,  1834,  but  the 
lapse  of  2d  years  since  that  date  has  now  made  the  inquiry  generally 
unnecessary. 

{b)  The  forms  of  covenants  for  title  given  in  this  Collection  are 
framed  to  meet  the  case  of  there  being  only  one  covenantor  and  one 
covenantee  on  each  side ;  but  it  should  be  remembered,  that  the  cove- 
nantors for  title  are  not  necessarily  identical  with  the  oonyeying 
parties :  for  instance,  when  a  husband  and  wife,  a  cestui  que  trust, 
and  trustee,  a  mortgagor  and  mortgagee  join  in  conveying — the 
husband,  the  cestui  que  trust,  and  the  mortgagor  alone  are  covenantors 
for  title :  but  they  respectively  covenant,  either  expressly  or  by  impli- 
cation, for  the  acts  of  the  wife,  the  trustee,  and  the  mortgagee.  It 
would  of  course  be  impossible,  without  adding  materially  to  the  bulk 
of  the  Common  forms,  to  furnish  a  complete  set  of  covenants  for  title 
adapted  to  the  case  of  two  or  more  parties  joining  in  conveying ;  and 
as  the  requisite  alterations  of  the  forms  here  given  are  very  slight, 
and  will  readily  be  made  by  the  draftsman,  it  has  been  thought  im- 
proper to  incumber  the  work  by  setting  out  in  the  Common  Forms 
more  than  one  set  of  covenants  for  title.  Covenants  for  title  adapted 
to  the  case  of  there  being  more  than  one  conveying  party  will  be  found 
in  a  subsequent  part  of  the  work  among  the  precedents  of  conveyances 
on  sales.  When,  however,  covenants  are  intended  to  be  joint  and 
several  on  both  sides,  the  form  may  properly  run, 
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with    the    said    [purcluiser],    his    heirs    and    assigns,      yKmoLPs. 
that,    notwithstanding     anything     by    him     the     said 
[vendor]    or  any  of  his    ancestors  or  testators  (c)   done, 


"they  the  said  [covenantors]  do  hereby  for  themselves, 
their  heirs,  executors,  and  administrators,  and  also,  as  sepa- 
rate covenants,  each  of  them  doth  hereby  for  himself,  his 
heirs,  executors,  and  administrators  covenant  with  the  said 
[covenantees],  their  heirs,  [executors,  administrators,]  and 
assigns,  and  also  as  separate  covenants,  with  each  of  them 
the  said  [covenantees],  his  heirs,  [executors,  administra- 
tors,] and  assigns/' 

Sometiines  it  is  desirable  that  the  burden  and  benefit  of  the  oove- 
Hants  should  be  thrown  not  only  on  the  oovenantora.  and  oovenantees 
collectively  and  individually,  but  also  among  them  in  several  groups, 
in  which  case  the  covenant  (supposing  four  persons  on  each  side)  may 
run  thus : — 

"  they  the  said  [covenantors],  and  also,  as  separate  cove- 
nants, every  three  and  every  two  of  them  do  hereby  for 
themselves,  their  heirs,  executors,  and  administrators,  and 
also,  as  separate  covenants,  each  of  them  doth  hereby  for 
himself,  his  heirs,  executors,  and  administrators,  cove- 
nant with  the  said  [covenantees]  their  heirs,  [executors, 
administrators,]  and  assigns,  and  also,  as  separate 
covenants,  with  every  three  and  every  two  of  them,  and 
the  heirs,  [executors,  administrators,]  and  assigns  of  them 
and  of  every  three  and  of  every  two  of  them,  and  also 
as  separate  covenants,  with  each  one  of  them,  his  heirs, 
[executors,  administrators,]  and  assigns." 

(c)  If  the  vendor  claim  by  purchase,  in  the  common  sense  of  the 
word,  his  covenants  should  extend  only  to  his  own  acts  and  those  of 
persons  claiming  through  or  under  him.  The  word  '*  ancestors  "  ap- 
plies only  to  oases  in  which  the  vendor  has  acquired  the  estate  by 
descent.  If  he  has  acquired  it  by  devise,  his  covenants  will  extend 
to  the  acts  of  the  testator  and  the  testator's  ancestors,  and  persons 
claiming  through  or  under  him.  The  general  rule  is,  that  the  vendor 
must  extend  his  covenants  to  the  acts  of  all  persons  interested  in  the 
estate  since  the  last  purchase  on  which  the  ordinary  covenants  for 
title   were  entered  into,  it  being  understood  that  a  purchaser  is 
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nMMKoiML     omitted  (d),  or  knowingly  suffered,  he  the  said  [vendor] 

now  hath  (e)    power  to    grant    all    the    said    premises 

hereinbefore    expressed    to  be  hereby  granted  To  the 

—for  qnietenjoy-  uges  (/)  hereinbefore  declared  (g) :   And  that  the  same 

premises  shall  at  all  times  remain  and  be  To  the  uses 
hereinbefore  declared  (/),  and  be  quietly  entered  into 
and  upon,  and  held  and  enjoyed,  and  the  rents  and 
profits  thereof  received  by  the  said  [purchaser] ,  his 
heirs  [appointees  (A)]  and  assigns  accordingly,  without 
any  interruption  or  disturbance  by  him  the  said  [vendor] 
or  any  person  claiming  through  or  in  trust  for  him 
or  any  of  his  ancestors  or  testators.     And  that  free  and 


entitled  to  a  oomplete  chain  of  oovenants  for  title.  In  praotioe  this 
muBt  be  frequently  foregone ;  as,  for  example,  on  a  sale  by  a  deyiiee 
in  trust,  who  coyenants  only  against  his  own  inoumbranoes.  The 
restrictiye  words,  notwithstanding,  &o.,  at  the  oommenoement  of  the 
covenant  will  he  construed  as  extending  to  all  the  covenants  haying 
the  same  object.    Sngd.  491,  13th  ed. 

(d)  This  word  is  employed  to  protect  the  purchaser  against  persons 
nlaimlng  by  a  title  paramount  to  that  of  the  vendor,  but  whose  daims 
the  vendor  might  have  defeated,  e,  g,,  where  a  tenant  in  tail  sells 
property  as  if  he  were  seised  of  it  in  fee.  Lady  Cavan  v.  PuUenayj 
2  Yes.  jun.  544 ;  Sugd.  490,  13th  ed.  It  imposes  no  liabiUty  on  the 
covenantor  with  respect  to  cliedms  which  he  could  not  have  barred. 
Woodhotise  v.  Jenkins,  9  Bing.  431,  2  Mo.  ft  Sco.  599 ;  Ireland  v. 
Bircham,  2  Sco.  207. 

(0)  Or,  if  more  than  one  person  join  in  conveying, 
"  they  the  said and now  have." 

(/)  Or,  as  the  case  may  be, 
"  to  the  use  of  the  said  [purchaser],  his  heirs  and  assigns." 

{g)  It  was  formerly  usual  to  insert  a  covenant  that  the  vendor 
was  seised  in  fee,  or  that  the  power  to  be  exercised  was  well  created 
and  was  in  force ;  but  this  is  unnecessary,  as  the  covenants  in  ques- 
tion are  obviously  and  necessarily  implied  in  the  covenants  fox  right 
to  convey  and  appoint.  King  v.  Jones,  5  Taunt.  418 ;  Sugd.  462» 
148 ;  Dart,  351.  As  to  the  acts  to  which  covenants  for  title  extend, 
what  amounts  to  a  breach  of  them,  and  the  purchaser's  remedies,  see 
Sugd.  ch.  XV. ;  Dart,  506  et  seq. 

« 

(A)  This  word  is  to  be  used  only  when  the  limitation  of  uses  has 
contained  a  power  of  appointment. 
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discharged  from,  or  otherwise  by  him  the  said  [vendor] ,      yMwaeuw. 
his   heirs,   executors,   or  administrators  sofficientlj  in-  —free  from  in- 
demnified against,  all  estates,  incumbrances,  claims,  and  <"™^™i««; 
demands  created,  occasioned,  or  made  by  him  the  said 
[vendor]  or  any  of  his  ancestors  or  testators,   or  any 
person  claiming  (i)  through  or  in  trust  for  him,  them,  or 
any  of  them.  And  fubther,  that  he  the  said  [vendor]  —for  further 
and  every  person  haying  or  claiming  (i)  any  estate,  right, 
title,  or  interest  in  or  to  the  said  premises  or  any  of 
them,  through  or  in  trust  for  him  or  any  of  his  ancestors 
or  testators,  will  at  all  times,  at  the  cost  of  the   said 
[purchaser],  his  heirs  [appointees]   or  assigns,  execute 
and  do  every  such  assurance  and  thing  for  the  further  or 
more  perfectly  assuring  all  or  any  of  the  said  premises 
To  the  uses  hereinbefore   declared  (i),  as  by  the   said 
[purchaser],  his  heirs  [appointees]  or  assigns  shall  be 
reasonably  (Q  required. 

II.  And  the  said  [vendor]  doth  hereby,  for  himself,  copyholds. 
his  heirs,  executors,  and  administrators  covenant  with  ihe 
said  [^purchaser],  his  heirs  and  assigns,  that,  notwithstand* 
ing  anything  by  him  the  said  [vendor]  or  any  of  his  ances- 
tors or  testators  (m),  done,  omitted,  or  knowingly  suffered, 
he  the  said  [vendor]  now  hath  (n)  power  to  suirender  all  —for  right  to 
the  said  premises  hereinbefore  covenanted  to  be  (o)  sur-  ' 


(t)  It  is  well  settled  that  these  covenants  are  confined  to  lavyftU, 
and  do  not  extend  to  wrongful  disturbanoes.  Vide  supra,  p.  104,  and 
authorities  there  cited. 

(k)  Or,  as  the  case  may  be, 
"  To  the  use  of  the  said  [purchaser],  his  heirs  and  assigns.'* 

(I)  A  covenant  to  do  all  reasonable  acts  means  sfoch  acts  as  the  law 
requires :  if  an  unnecessary  act  be  called  for,  it  is  not  a  reasonable  act. 
Warn  v.  Bickford,  9  Price,  43 ;  Sugd.  601,  13th  ed. 

(m)  Yide  supra,  p.  1^9,  n.  (c). 

(n)  Or,  if  more  than  one  person  join  in  surrendering, 
"  they  the  said and now  have." 

(o)  If  the  oopyholds  have  been  preyiouslj  surrendered  to  the  use  of 
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OOPrHOLM. 

— for  qnitt  en- 
joTment) 


— free  from  in' 
cumbranoeB ; 


— for  furiher 
aaauranoe. 


rendered  To  the  use  of  the  said  [purchaser],  his  heirs  and 
assigns,  according  to  the  custom  of  the  said  manor ;  Akd 
THAT  the  same  premises  shall  at  all  times  remain  and  be 
To  the  use  of  the  said  [purchaser],  his  heirs  and  assigns, 
according  to  the  custom  of  the  said  manor,  and  be  quietly 
entered  into  and  upon,  and  held  and  enjoyed,  and  the 
rents  and  profits  thereof  received  by  the  said  [purchaser], 
his  heirs  and  assigns  accordingly,  without  any  interrup- 
tion or  disturbance  by  him  the  said  [vendor]  or  any 
person  claiming  through  or  in  trust  for  him,  or  any  of  his 
ancestors  or  testators,  And  that  &ee  and  discharged 
from,  or  otherwise  by  him  the  said  [vendor]  ^  his  heirs, 
executors,  or  administrators  sufficiently  indenmified 
against,  all  estates,  incumbrances,  claims,  and  demands 
created,  occasioned,  or  made  by  him  the  said  [vendor], 
or  any  of  his  ancestors  or  testators,  or  any  person  claim- 
ing through  or  in  trust  for  him,  them,  or  any  of  them, 
And  further,  that  he  the  said  [vendor],  and  every 
person  having  or  claiming  any  estate,  right,  title,  or 
interest,  in  or  to  the  said  premises  or  any  of  them, 
through  or  in  trust  for  him  the  said  [vendor],  or  any  of 
his  ancestors  or  testators,  will  at  all  times  at  the  cost  of 
the  said  [purchaser],  his  heirs  or  assigns,  execute  and  do 
every  such  assurance  and  thing  for  the  further  or  more 
perfectly  assuring  all  or  any  of  the  said  premises  To  the 
use  of  the  said  [purchaser],  his  heirs  and  assigns,  accord- 
ing to  the  custom  of  the  said  manor,  as  by  him  or  them 
shaU  be  reasonably  required. 


4 
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III.  And  the  said  [vendor]  doth  hereby,  for  himself, 
his  heirs,  executors,  and  administrators,  ooenant  with 
the  said  [purchaser],  his  executors,  administrators,  and 
assigns,  that  notwithstanding  any  thing  by  him  the  said 


the  parohaser,  (supra,  p.  Ill,  and  post,  vol.  ii.,  Preoedents of  Convey- 
anoes  on  Sales  of  Copyholds,)  the  expression  will  be  '*  hereinbefore 
reoited  to  have  been  snrrendex^ed,"  instead  of  '*  hereinbefore  cove- 
nanted to  be  surrendered.'' 
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[vendor]  done,  omitted,  or  knowingly  suflFered,  the  herein-      LiAsiHOLpg. 

before  recited  indenture  of  lease  of  the  day  of 

[the  lease]   is  now  a  valid   subsisting  lease  of  the  said  _that  lease  is 
premises  hereinbefore  expressed  to  be  hereby  assigned^  ^^' 
and  is  in  nowise  void  or  voidable ;  And  that  notwith-  —that  covenaLts 
standing  any  such  thing    as   aforesaid  ( jp)  all  the  rents,  performed, 
covenants,  and  conditions  in  and  by  the  said  indenture  of 
lease    reserved  and  contained,  and  on  the  part  of  the 
lessee,  his    executors,  administrators,  and  assigns  to  be 
paid,  performed,  and  obseiTed,  have  been  paid,  performed 
and  observed,  up  to  the  date  of  these  presents ;  And  that,  —for  right  to 
notwithstanding  any  such  thing  as  aforesaid,  he  the  said  ""'^ ' 
[vendor]  now  hath  power  to  assign  all  the  said  premises 
hereinbefore  expressed  to  be  hereby  assigned  Unto  the 
said     [purchaser],    his    executors,    administrators,    and 
assigns  for  the  term  for  which  the  same  are  hereinbe- 
fore expressed  to  be  hereby  assigned ;  And  that  it  shall  be  —for  quiet  en- 
la  wfol  for  the  said  [purchaser],  his  executors,  administra-  ^'^y™*"  * 
tors,  and  assigns,  at  all  times  during  the  same  term,  quietly 
to  enter  into  and  upon,  and  to  hold  and  enjoy  the  same  pre- 
mises, and  receive  the  rents  and  profits  thereof,  without 
any  interruption  or  disturbance  by  him  the  said  [vendor], 
or  any  person  claiming  (q)  through  or  in  trust  for  him.  And  —free  from  in- 
that  free  and  discharged  from,  or  otherwise  by  the  said  ^"  '*"*** ' 
[vendor],  his  heirs,  executors,   or  administrators,   suflS- 
ciently    indemnified   against,  all   estates,  incumbrances, 
claims,  and  demands  created,  occasioned,  or  made  by  the 
said  [vendor],  or  any  person  claiming  through,  in,  or  trust 

m 

for  him;  And  further,  that  he  the  said  [vendor],  and  —for further 

1       .  ,   .     .  .    .        •   r  A    x'at  assurance. 

every  person  having  or  claumng  any  estate,  right,  title,  or 
interest  in  or  to  the  said  premises  or  any  of  them,  through 
or  in  trust  for  him,  will  at  all  times  during  the  term 
aforesaid,  at  the  cost  of  the  said  [purchaser],  his  executors, 
administrators,  or  assigns,  execute  and  do  every  such 
assurance  and  thing  for  the  further  or  more  perfectly 
assuring  all  or  any  of  the   said  premises  Unto  the  said 


(p)  This  oovenaot  is  properly  thiu  qualified,  see  Dart,  354. 
(q)  Vide  supra,  p.  191,  n.  (i), 

VOL.    I.  0 
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Bj  purchaser 
to  pay  rent  and 
perform  ootc- 
nantfl, 


and  indemuify 
Tendor. 


[purchaser],  his  executors,  administrators,  and  assigns  for 
the  then  residue  of  the  same  term,  as  by  him  or  them 
shall  be  reasonably  required.  And  the  said  (r)  [pur- 
chaser] doth  hereby,  for  himself,  his  heirs,  executors,  and 
administrators,  covenant  with  the  said  [vendor],  his 
executors  and  administrators,  that  he  the  said  [jpurchaser], 
his  executors,  administrators,  or  assigns,  will  henceforth 

pay  the  said  yearly  rent  of  £ by  the  hereinbefore 

recited  indenture  of  lease  reserved,  and  perform  and 
observe  all  the  covenants  and  conditions  in  the  same 
indenture  contained,  and  on  the  part  of  the  lessee,  his 
executors,  administrators,  or  assigns,  henceforth  to  be 
performed  or  observed.  And  will  at  all  times  keep  the 
said  [vendor],  his  heirs,  executors,  and  administrators, 
indemnified  against  all  actions,  suits,  proceedings,  costs, 
damages,  claims,  and  demands  which  may  be  instituted, 
incurred,  sustained,  or  made  on  account  of  the  non-pay- 
ment of  the  said  rent  or  any  part  thereof,  or  the  breach, 
non-performance,  or  non-observance  of  the  said  covenants 
and  conditions,  or  any  of  them. 


^ 
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IV.  And  the  said  [vendor]  doth  hereby,  for  himself' 
his  heirs,  executors,  and  administrators,  covenant  with 
oonyey^freehoidB,  ^®  ^^^^  [purchaser],  his  heirs  and  assigns,  that,  notwith- 
*°*^  f""®"^^''       standing  any  thing  by  him  the  said  [vendor]  or  any  of  his 

ancestors  or  testators  («),  done,  omitted,  or  knowingly 
suflFered,  he  the  said  [vendor]  now  hath  (t)  power  to  grant 
all  the  said  premises  hereinbefore  expressed  to  .be  hereby 
granted  To  the  uses  (u)   hereinbefore   declared,  And  to 


(r)  With  the  ezoeptidn  of  the  assignees  of  a  bankrapt  every  vendor 
of  a  lease  is  entitled  to  this  covenant,  Dart,  359  ;  but  the  covenant 
must  not  be  inserted  in  an  underlease,  where  it  is  intended  ^at 
the  sub-lessee  shall  not  be  liable  to  pay  the  rent  and  perform  the 
covenants  of  the  original  lease. 

(«)  Vide  supra,  p.  189,  n.  (c). 

(t)  Or,  if  more  than  one  party  join  in  conveying, 
"  they  the  said and now  have." 

(u)  Or,  as  the  case  may  require, 
"  To  the  use  of  the  said  [purchaser],  his  heirs  and  assigns." 
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surrender  all  the  said  premises  hereinbefore  covenanted  to    FRMHOLDe  ahd 

be  (x)  surrendered  To  the  use  of  the  said  [purchaser],  his ^- 

heirs  and  assigns,  according  to  the  custom  of  the  said 
manor ;  And  that  all  the  same  several  premises  shall  at  —for  quiet  en- 
all  times  remain  and  be  To  the  uses  hereinbefore  declared  J^^™®*^  » 
or  expressed  of  the  same  respectively  (y)  and  in  manner 
aforesaid,  and  be  quietly  entered  into  and  upon,  and  held 
and  enjoyed,  and  the  rents  and  profits  thereof  received 
accordingly,  without  any  interruption  or  disturbance  by 
the  said  [vendor],  or  any  person  claiming  through  oi:  in 
trust  for  him,  or  any  of  his  ancestors  or  testators  ;  And  —free  from  in- 
THAT  free  and  discharged  from,  or  otherwise  by  him  the 
said  [vendor],  his  heirs,  executors,  or  administrators  sufl&- 
ciently  indemnified  against,  all  estates,  incumbrances, 
claims,  and  demands  created,  occasioned,  or  made  by  the 
said  [vendor],  or  any  of  his  ancestors  or  testators,  or  any 
person  claiming  through  or  in  trust  for  him,  them,  or  any 
of  them;  And  further,  that  he  the  said  [vendor],  and  —for farther 
every  person  havmg  or  clamnng  any  estate,  right,  title, 
or  interest  in  or  to  the  said  premises  hereinbefore 
expressed  to  be  hereby  granted  and  covenanted  to  be  (x) 
surrendered  respectively,  or  any  of  th«n,  through  or  in 
trust  for  him  the  said  [vendor],  or  any  of  his  ancestors  or 
testators,  will  at  all  times,  at  the  cost  of  the  said  [jpur- 
chaser],hxs  heirs,  [appointees (^), ]  or  assigns, execute  and 
do  every  such  assurance  and  thing  for  the  further  or 
more  perfectly  assuring  all  or  any  of  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted  and  cove- 
nanted to  be  (x)  surrendered  respectively  To  the  several 
uses  hereinbefore  declared  or  expressed  of  the  same 
respectively  (y)  and  in  manner  aforesaid,  as  by  the  said 
[purchaser],  his  heirs,  [appointees,  or  assigns  shall  be 
reasonably  required. 


(a?)  Or,  recited  to  have  been. 

{y)  Or,  as  the  case  may  require, 

"  To  the  use  of  the  said  [purchaser],  his  heirs  and  assigns.'* 

(z)  Yide  supra,  p.  190,  n.  (A). 

0  2 
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FBBKBOLD0  AKD 
LEA8KH0LDB. 


— that  lease  is 
good; 


—  that  rents  bave 
been  paid  and 
covenants  per- 
formed ; 


— for  right  to 
oonvey  freekulds, 


and  to  assign 
leaseholds ; 


— for  quiet  en- 
joyment ; 


V.  And  the  said  [vendor]  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the 
said  [purchaser],  his  heirs,  executors,  administrators,  and 
assigns,  that,  notwithstanding  any  thing  by  him  the  said 
[vendor]  done,  omitted,  or  knowingly  su£fered,  the  herein- 
before recited  indenture  of  lease  of  the day  of 

[the  lease]  is  now  a  valid  and  subsisting  lease  of  the  said 
premises  hereinbefore  expressed  to  be  hereby  assigned, 
and  is  in  nowise  void  or  voidable ;  And  that,  notwith- 
standing any  such  thing  as  aforesaid,  all  the  rents,  cove- 
nants, and  conditions  in  and  by  the  said  indenture  of 
lease   reserved   and   contained,  and  on  the  part  of  the 
lessee,  his  executors,  administrators,  or  assigns,  to  be 
paid,  performed,  and  observed,  have  been  paid,  performed, 
and  observed  up  to  the  date  of  these  presents ;  And  that, 
notwithstanding  any  thing  by  him  the  said  [vendor]  or 
any  of  his  ancestors  or  testators  (a)   done,   omitted,  or 
knowingly  su£fered,  he   the   said   [vendor]   now  hath  (6) 
power  to  grant  all  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted  To  the  uses  (c)  hereinbefore  declared. 
And  to  assign  all  the  said  premises  hereinbefore  expressed 
to  be  hereby  aSsigned  imto  the  said  [purchaser],  his  exe- 
cutors, administrators,  and  assigns,  for  the  term  for  which 
the  same  are  hereinbefore  expressed  to  be  hereby  assigned, 
And  that  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted  shall  at  all  times  remain  to  be  To  the  uses 
hereinbefore  declared  (c),  and  that  the  said  premises  here- 
inbefore expressed  to  be  hereby  assigned  shall  during  the 
term  aforesaid  remain  and  belong  to  the  said  [purchaser], 
his  executors,  administrators,  and  assigns,  and  that  all 
the  same  several  premises  shall  be  quietly  entered  into 
and  upon,  and  be  held  and  enjoyed,  and  the  rents  and 


(fl)  Vide  fiu^-ra,  p.  1S9,  n.  (c). 

(6)  Or,  if  more  than  one  paity  join  in  conveying, 
**  they  the  said and now  have.** 

(c)  Or,  as  the  case  may  be, 
"  To  the  use  of  the  said  [purchaser] ,  his  heirs  and  assigns.** 
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profits  thereof  respectively  received  accordingly,  without    frkeholds  ard 
any  interruption  or  disturbance  by  him  the  said  [vendor],      I'Easrholdb. 
or  any  person  claiming  through  or  in  trust  for  him,  or 
any  of  his  ancestors  or  testators.   And  that   free  and  — ^^  ^^o™  >°- 
discharged  from,  or  otherwise  by  him  the  said  [vendor], 
his  heirs,  executors,  or  administrators,  sufficiently  indem- 
nified   against,  all   estates,    incumbrances,    claims,   and 
demands  created,  occasioned,  or  made  by  him  the  said 
[vendor],  or  any  of  his  ancestors   or  testators,   or  any 
person  claiming  through  or  in  trust  for  him,  them,  or 
any  of  them;  And  further,  that  he  the  said  [vendor],  —for further 
and  every  person  having  or  claiming  any  estate,  right, 
title,  or  interest  in  or  to  the  several  premises  aforesaid,  or 
any  of  them,  through  or  intrust  for  him  the  said  [vendor], 
or  any  of  his  ancestors  or  testators,  will  at  all   times, 
at  the  cost  of  the  said  [purchaser],  his  heirs,  executors, 
administrators,  [appointees  {d),']  or  assigns,  execute  and  do 
every  such  assurance  and  thing  for  the  further  or  more 
perfectly  assuring  all  or  any  of  the  said  premises  herein- 
before expressed  to  be  hereby  granted  To  the  uses  herein- 
before declared  (e),  and  all  or  any  of  the  said  premises 
hereinbefore  expressed  to  be  hereby  assigned  unto  the  said 
[purchaser],  his  executors,  administrators,  and  assigns,  for 
the  then  residue  of  the  term  aforesaid,  as  by  the  said  [pttr- 
chaser],  his  heirs,  executors,  administrators,  or  assigns, 
shall  be  reasonably  required.     And  the  said  (/)  [pur-  By  pnrchaaer  to 
chaser]  doth  hereby,  for  himself,  his  heirs,  executors,  and  fo^^TOrenan^'^ 
administrators,  covenant  with  the  said  [vendor],  his  exe- 
cutors and  administrators,  that  he  the  said  [purchaser], 
his  executors,  administrators,  or  assigns,  will  henceforth 

pay  the  said  yearly  rent  of  £ by  the  said  indenture 

of  lease  reserved,  and  perform  and  observe  all  the  cove- 
nants and  conditions  in  the  same  indenture  contained, 
and  on  the  part  of  the  lessee,  his  executors,  administrators, 

{d)  Tide  supra,  p.  190,  n.  {h), 
{e)  Or,  as  the  case  may  require, 
"  To  the  use  of  the  said  [jwrc/wwer],  his  heirs  and  assigns." 

(/)  Vide  supra,  p.  194,  n.  (r). 


198 


CONVEYANCES    ON    SALES. 


FRBBHOLoe  AND    01  assigDB,  to  bc  performed  or  observed ;  And  will  at  all 

L_  times  keep  the  said  [vendor],  his  heirs,  executors,  and 

and  to  indeomily  administrators,  indemnified  against  all  actions,  suits,  pro- 
ceedings, costs,  damages,  claims,  and  demands  which 
may  be  instituted,  incurred,  sustained,  or  made  on  account 
of  the  non-payment  of  the  said  rent  or  any  part  thereof, 
or  the  breach,  non-performance,  or  non-observance  of  the 
said  covenants  and  conditions,  or  any  of  them. 


OOPTHOLDB  A2n> 
LEASKHOLOS. 

— that  leaae  is 
good; 


—that  rents 
haye  been  paid 
and  covenants 
perfonned  ; 


— for  right  to 
surrender  oopy- 
holds, 


and  to  assign 
leaseholds ; 


VI.  And  the  said  [vendor]  doth  hereby,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with 
the  said  [purchaser],  his  heirs,  executors,  administrators, 
and  assigns,  that,  notwithstanding  any  thing  by  him  the 
said  [vendor],  done,  omitted,  or  knowingly  suffered,  the 

hereinbefore  recited  indenture  of  lease  of  the day  of 

is  now  a  valid  and  subsisting  lease  of  the  said  pre- 


mises hereinbefore  expressed  to  be  hereby  assigned,  and 
is  in  nowise  void  or  voidable ;  And  that,  notwithstanding 
any  such  thing  as  aforesaid,  all  the  rents,  covenants,  and 
conditions  in  and  by  the  same  indenture  reserved  and 
contained,  and  on  the  part  of  the  lessee,  his  executors, 
administrators,  or  assigns,  to  be  paid,  performed,  and 
observed,  have  been  paid,  performed,  and  observed  up  to 
the  date  of  these  presents ;  And  that,  notwithstanding 
any  thing  by  him  the  said  [vendor],  or  any  of  his  ances- 
tors or  testators  (g),  done,  omitted,  or  knowingly  suffered, 
he  the  said  [vendor]  now  hath  (h)  power  to  surrender  all 
the  said  premises  hereinbefore  covenanted  to  be  (i)  sur- 
rendered To  the  use  of  the  said  [purchaser],  his  heirs  and 
assigns,  according  to  the  custom  of  the  said  manor,  And 
to  assign  all  the  said  premises  hereinbefore  expressed  to  be 
hereby  assigned  unto  the  said  [purchaser],  his  executors, 
administrators,  and  assigns,  for  the  term  for  which  the 


(g)  Vide  supra,  p.  189,  n.  (c). 

{h)  Or,  if  more  than  one  party  join  in  conveying, 
they  the  said and now  have." 


(( 


(t)  Or,  recited  to  have  been. 
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same  are  hereinbefore  expressed  to  be  hereby  assigned ;    copyholds  ahd 

And  that  the  said  premises  hereinbefore  covenanted  to 

be  (A:)  surrendered  shall  at  all  times  remain  and  be  To  the  7"^°'  *i^^®*  •"" 

^  '  joyment ; 

use  of  the  said  [purchaser],  his  heirs  and  assigns,  accord- 
ing to  the  custom  of  the  said  manor,  and  that  the  said 
premises  hereinbefore  expressed  to  be  hereby  assigned  shall 
during  the  term  aforesaid  remain  and  belong  to  the  said 
[purchaser],  his  executors,  administrators,  and  assigns,  and 
that  all  the  same  several  premises  shall  be  quietly  entered 
into  and  upon,  and  be  held  and  enjoyed,  and  the  rents 
and  profits  thereof  respectively  received  accordingly, 
without  any  interruption  or  disturbance  by  him  the 
said  [vendor],  or  any  person  claiming  through  or  in 
trust  for  him,  or  any  of  his  ancestors  or  testators,  And  —free  from  in- 
THAT  free  and  discharged  from  or  otherwise  by  him  the 
said  [vendor],  his  heirs,  executors,  or  administrators,  suf- 
ficiently indemnified  against,  all  estates,  incumbrances, 
claims,  and  demands  created,  occasioned,  or  made  by  him 
the  said  [vendor],  or  any  of  his  ancestors  or  testators,  or 
any  person  lawfully  or  equitably  claiming  through  or  in 
trust  for  him,  them,  or  any  of  them ;  And  further,  that  —for  farther 
he  the  said  [vendor]  and  every  person  having  or  claiming  *"^™°^- 
any  estate,  right,  title,  or  interest  in  or  to  the  several 
premises  aforesaid,  or  any  of  them,  through  or  in  trust 
for  him,  or  any  of  his  ancestors  or  testators,  will  at  all 
times,  at  the  cost  of  the  said  [purchaser],  his  heirs,  execu- 
tors, administrators,  or  assigns,  execute  and  do  every 
such  assurance  and  thing  for  the  further  or  more  per- 
fectly assuring  all  or  any  of  the  said  premises  hereinbefore 
covenanted  to  be  (k)  surrendered  to  the  use  of  the  said 
[purchaser],  his  heirs  and  assigns,  according  to  the  custom 
of  the  said  manor,  and  all  or  any  of  the  said  premises 
hereinbefore  expressed  to  be  hereby  assigned  unto  the 
said  [purchaser],  his  executors,  administrators,  and  assigns, 
for  the  then  residue  of  the  term  aforesaid,  as  by  him 
or  them  shall  be  reasonably  required.     And  the  said  (Z)  By  piirchaacr  to 


{k)  Or,  recited  to  have  been. 
(I)  Vide  sapra,  p.  194,  n.  (r). 
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COPTHOLDS  AHD 
LEASEHOLDS. 

pay  rent  and 
perform  cove- 
nants, 


and  indemnify 
vendor : 


[purchaser]  doth  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  [vendor],  his 
executors  and  administrators,  that  he  the  said  [purchaser], 
his  executors,  administrators,  or  assigns,  will  henceforth 

pay  the  said  yearly  rent  of  £ by  the  said  indenture 

of  lease  reserved,  and  perform  and  observe  all  the  cove- 
nants and  conditions  in  the  same  indenture  contained, 
and  on  the'part  of  the  lessee,  his  executors,  administra- 
tors, or  assigns,  to  be  performed  or  observed ;  And  will  at 
all  times  keep  the  said  [vendor],  his  heirs,  executors,  and 
administrators,  indemnified  against  all  actions,  suits,  pro- 
ceedings, costs,  damages,  claims,  and  demands^  which  may 
be  instituted,  incurred,  sustained,  or  made  on  account  of  the 
non-payment  of  the  said  rent  or  any  part  thereof,  or  the 
breach  or  non-performance  or  non-observance  of  the  said 
covenants  and  conditions,  or  any  of  them. 


rEEBHOLDS, 

COPTHOLDS,  AND 

LEASEHOLDS. 

— ^that  lease  is 
good; 


— that  rents 
have  been  paid 
and  covenants 
performed  ; 


— for  right  to 
convey  freeholds, 


VII.  And  the  said  [vendor]  doth  hereby,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with 
the  said  [purchaser],  his  heirs,  executors,  administrators, 
and  assigns,  that,  notwithstanding  any  thing  by  him  the 
said  [vendor]  done,  omitted,  or  knowingly  suffered,  the 

hereinbefore  recited  indenture  of  lease  of  the day  of 

is  now  a  valid  and  subsisting  lease  of  the  said  pre- 


mises hereinbefore  expressed  to  be  hereby  assigned,  and 
is  in  nowise  void  or  voidable ;  And  that  notwithstanding 
any  such  thing  as  aforesaid,  all  the  rents,  covenants,  and 
conditions  in  and  by  the  same  indenture  reserved  and 
contained,  and  on  the  part  of  the  lessee,  his  executors, 
administrators,  or  assigns,  to  be  paid,  performed,  and 
observed,  have  been  paid,  performed,  and  observed  up  to 
the  date  of  these  presents ;  And  that,  notwithstanding 
any  thing  by  him  the  said  [vendor],  or  any  of  his  ancestors 
or  testators  (m),  done  or  knowingly  suffered,  he  the  said 
[vendor]  now  hath  (n)  power  to  grant  all  the  said  premises 


(m)  Vide  supra,  p.  189,  n.  (c). 
(n)  Or,  if  more  than  one  party  join  in  conveying, 
they  the  said and now  have. 
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hereinbefore   expressed   to   be   hereby  granted    To  the       frkbhoids, 
uses(o)  hereinbefore  declared,  And  to  surrender  all  the      lbaskholds. 
said  premises  hereinbefore  covenanted  to  be  (p)  surren-  and  to  surrender 
dered  To  the  use  of  the  said  [purchaser],  his  heirs  and  oopyholda, 
assigns,  according  to  the  custom  of  the  said  manor,  And  J^^  f?**^ 
to  assign  aU  the  said  premises  hereinbefore  expressed  to 
be  hereby  assigned  unto  the  said  [purchaser],  his  execu- 
tors, administrators,  and  assigns,  for  the  term  for  which 
the  same  are  hereinbefore  expressed  to  be  hereby  assigned ; 
And  that  the  said  premises  hereinbefore  expressed  to  —  forqu-eten- 

*  ^  joyment ; 

be  hereby  granted  and  covenanted  to  be  {p)  surrendered 
respectively,  shall  at  all  times  remain  and  be  To  the  uses 
hereinbefore  declared  or  expressed  of  the  same  respec- 
tively (o),  and  that  the  said  premises  hereinbefore  ex- 
pressed to  be  hereby  assigned  shall,  during  the  term 
aforesaid,  remain  and  belong  to  the  said  [purchaser],  his 
executors,  administrators,  and  assigns ;  And  that  all  the 
same  several  premises  shall  be  quietly  entered  into  and 
upon,  and  be  held  and  enjoyed,  and  the  rents  and  profits 
thereof  respectively  received  accordingly,  without  any 
interruption  or  disturbance  by  him  the  said  [vendor],  or 
any  person  claiming  through  or  in  trust  for  him  or  any  of 
his  ancestors  or  testators.  And  that  free  and  discharged  —free  from  in- 
from  or  otherwise  by  him  the  said  [vendor],  hh  heirs,  ^^^  ra^^ces, 
executors,  or  administrators,  suflBciently  indemnified 
against  all  estates,  incumbrances,  claims,  and  demands 
created,  occasioned,  or  made  by  him  the  said  [vendor],  or 
any  of  his  ancestors  or  testators,  or  any  person  claiming 
through  or  in  trust  for  him,  them,  or  any  of  them  ;  And  —for  further 

_         _         _  •--         •-  ■m  ftSsurftDoe. 

FURTHER,  that  he  the  said  [vendor],  and  every  person 
having  or  claiming  any  estate,  right,  title,  or  interest  in  or 
to  the  said  premises  hereinbefore  expressed  to  be  hereby 
grantedojid  covenanted  to  he{p)  surrendered,  and  expressed 
to  be  hereby  assigned  respectively,  or  any  of  them,  through 


(o)   Or,  as  the  case  may  require, 
to  the  use  of  the  said  [purchaser],  his  heirs  and  assigns. 

(jai)  Or,  recited  to  have  been. 
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r&KEHOLDfl, 

00VTH0LD8,  AVD 

LSA8BH0LDS. 


By  puiehaser  to 
pay  rent  and 
perform  cove- 
luuita, 


and  indemnify 
Tender. 


or  in  trust  for  him  the  said  [vendor],  or  any  of  his  ances- 
tors or  testators,  will  at  all  times,  at  the  cost  of  the  said 
[purchaser],  his  heirs,  [appointees (g),]  executoi's,  adminis- 
trators, or  assigns,  execute  and  do  every  such  assurance 
and  thing  for  the  further  or  more  perfectly  assuring  all  or 
any  of  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted  and  covenanted  to  be  (r)  surrendered  re- 
spectively To  the  several  uses  hereinbefore  declared  or 
expressed  of  the  same  respectively  («),  and  assuring  all  or 
any  of  the  said  premises  hereinbefore  expressed  to  be 
hereby  assigned  unto  the  said  [purchaser],  his  executors, 
administrators,  and  assigns,  for  the  then  residue  of  the 
term  aforesaid,  as  by  the  said  [purchaser],  his  heirs, 
executors,  administrators,  or  assigns,  shall  be  reasonably 
required.  And  the  said  (t)  [purchaser]  doth  hereby,  for 
himself,  his  heirs,  executors,  and  administrators,  covenant 
with  the  said  [vendor],  his  executors  and  administrators, 
that  he  the  said  [purchaser],  his  executors,  administrators, 
or  assigns,  will  henceforth  pay  the  said  yearly  rent  of 

£ by  the  hereinbefore   recited  indenture   of  lease 

reserved,  and  perform  and  observe  all  the  covenants  and 
conditions  in  the  same  indenture  contained,  and  on  the 
part  of  the  lessee,  his  executors,  administrators,  or  assigns, 
to  be  performed  or  observed ;  And  will  at  all  times  keep 
the  said  [vendor],  his  heirs,  executors,  and  administrators, 
indemnified  against  all  actions,  suits,  proceedings,  costs, 
damages,  claims,  and  demands  which  may  be  instituted, 
incurred,  sustained,  or  made  on  account  of  the  non-pay- 
ment of  the  said  rent  or  any  part  thereof,  or  the  breach, 
non-performance,  or  non-observance  of  the  said  covenants 
and  conditions,  or  any  of  them. 


{q)  Vide  Bupra,  p.  190,  n.  (A). 

(r)  Or,  recited  to  have  been. 

(«)  Or,  as  the  case  may  require, 
To  the  use  of  the  said  [purchaser],  his  heirs  and  assigns. 

(t)  Vide  supra,  p.  194,  n.  (r). 
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VIII.  And  the  said  [vendor]  doth  hereby,  for  himself,        pbksohal 
his  heirs,  executors,  and  administrators,  covenant  with 


assuraooe. 


the  said  [purchaser],  his  executors,  administrators,  and  —^or  right  to 
assigns,  that,  notwithstanding  any  thing  by  him  the  said 
[vendor]  (u)  done,  omitted,  or  knowingly  suffered,  he  the 
said  [vendor]  now  hath(j:)  power  to  assign  all  the  said 
premises  hereinbefore  expressed  to  be  hereby  assigned 
unto  the  said  [purchaser],  his  executors,  administrators, 
and  assigns,  free  from  incumbrances;  And,  further  (i/),  —and  for  further 
that  he  the  said  [vendor],  and  every  person  having  or 
claiming  any  estate,  right,  title,  or  interest  in  or  to  the  said 
premises  hereinbefore  expressed  to  be  hereby  assigned, 
or  any  part  thereof,  through  or  in  trust  for  him  the  said 
[vendor],  will  at  all  times,  at  the  cost  of  the  said  [pur- 
chaser], his  executors,  administrators,  or  assigns,  execute 
and  do  every  such  assurance  and  thing  for  the  further  or 
more  perfectly  assuring  all  or  any  of  the  said  premises 
unto  the  said  [purchaser],  his  executors,  administrators, 
and  assigns,  and  enabling  him  and  them  to  obtain  pos- 
session of  and  quietly  enjoy  the  same,  as  by  him  or  them 
shall  be  reasonably  required. 


Sect.  3. 
Covenant  to  produce  Deeds. 


OOTBRAHT 
TO    PRODUOB 


And  whereas  the  several  deeds  and  writings  specified 
m  the  schedule  hereto  relate  as  well  to  the  said  premises  deeds. 

(tt)  Vide  supra,  p.  189,  n.  (c). 

(x)   Or,  if  more  than  one  join  in  the  assignment, 

"  they  the  said and now  have." 

(y)  A  covenant  merely  to  do  all  reasonable  acts  for  farther  and 
better  assigning  and  transferring  chattels  conveyed  by  the  deed, 
means  only  that  neither  the  covenantor  nor  those  claiming  under 
him  will  do  anything  to  interrupt  the  quiet  enjoyment  of  the  chat- 
tels by  the  parties  contemplated  by  the  deed :  Ward  v,  Audland,  16 
M.  &  W.  862. 


204  CONVEYANCES    ON    SALES. 

coYBNAKT       comprised  in  the  hereinbefore  recited  indenture  Iz)  as  to 

TO    PBODUCB 

DKBDB.  other  hereditaments;  And  upon  the  treaty  for  the  said 
purchase  it  was  agreed  that  the  said  deeds  and  writings 
should  remain  in  the  custody  of  the  said  [covenantor] ; 
And  that  he  should  enter  into  the  covenant  hereinafter  con- 
tained. NOW  THIS  INDENTURE  WITNESSETH, 
that,  in  pursuance  of  the  said  agreement  and  in  considera- 
tion of  the  premises,  he  the  said  [covenantor]  doth  hereby, 
for  liimself,  his  heirs,  executors,  administrators,  and 
assigns,  covenant  with  the  said  [covenantee],  his  heirs 
and  assigns,  that  he  the  said  [covenantor],  his  heirs  or 
assigns,  will,  upon  every  reasonable  request  in  writing 
by  the  said  [covenantee],  his  heirs,  [appointees  (a),]  or 
assigns,  or  any  person  claiming  any  estate,  right,  title, 
or  interest  in  or  to  the  said  premises  comprised  in  the 
hereinbefore-recited  indenture  (b)  or  any  part  thereof, 
at  the  cost  of  the  person  or  persons  requiring  the  same, 
produce  and  shew  to  him,  them,  or  any  of  them,  or  to 
such  person  or  persons  as  he  or  they  shall  require,  or 
at  any  trial,  hearing,  or  examination  in  any  court  of  law 
or  other  judicature,  or  in  the  execution  of  any  commission, 
or  elsewhere  as  occasion  shall  require,  every  or  any  of 
the  said  deeds  and  writings  specified  in  the  said  schedule 
hereto,  for  the  manifestation,  defence,  and  support  of  the 
estate,  title,  and  possession  of  the  said  [covenantee],  his 
heirs,  [appointees,]  or  assigns,  and  every  or  any  such  other 
person  as  aforesaid.  And  will  at  all  times,  at  the  cost  of 
tlies  aid  [covenantee],  his  heirs,  [appointees,]  or  assigns,  or 
any  such  other  person  as  aforesaid,  make  and  furnish  to 
him  or  them  such  true  copies,  attested  or  unattested,  of 

(z)  This  form  assumes  that  the  oovenant  is  by  a  separate  deed.  If 
the  covenant  be  by  the  purchase- deed,  the  deeds  will  probably  have 
been  recited,  and  the  reference  as  to  property  will  be  to  the 

said   hereditaments  hereinafter  expressed  to  be  hereby 
granted  [appointed,  &c,  as  the  case  may  be"]- 
(a)  To  be  introduced  if  the  purchaser  have  a  power  to  appoint. 

(6)  Or,  hereinbefore  expressed  to  be  hereby  granted,  as 
the  case  niay  he. 
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all  or  any  of  the  same  deeds  and  writings  as  he  or  they       cotkhaht 
may  require,  And  will,  in  the  meantime,  keep  the  same         dbkds. 
deeds  and  writings  safe,  whole,  uncancelled,  and  undefaced, 
unless  prevented  from  so  doing  by  fire  or  other  inevitable 
accident  (c). 


(c)  Vendors  often  stipulate  that  their  covenant  for  the  production  of 
title  deeds  shall  be  qualified  by  adding  to  it  the  following  proviso ; 
but  of  course  the  purchaser's  Counsel  will  not  introduce  the  proviso 
into  the  deed  of  covenant  unless  its  insertion  has  been  expressly  stipu- 
lated for,  and  it  seems  that  in  the  absence  of  a  stipulation  its  insertion 
can  be  insisted  on  only  by  the  assignees  of  a  bankrupt.    See  Dart,  357. 

"  Provided  always,  and  it  is  hereby  agreed  and  declared, 
that,  if  the  said  [covenantor]  y  his  heirs  or  assigns,  shall 
deliver  the  said  deeds  and  writings,  or  any  of  them,  to  any 
person  or  persons  lawfully  entitled  to  the  custody  thereof, 
and  shall  thereupon  at  his  or  their  own  expense  procure 
the  person  or  persons  to  whom  the  same  deeds  or  writings 
shall  be  so  delivered,  to  enter  into  with  and  deliver  to  (d) 
the  person  or  persons  then  entitled  to  the  benefit  of  the 
covenant  hereinbefore  contained,  a  covenant  to  the  same 
e£fect  as  the  covenant  hereinbefore  contained,  then  and 
from  thenceforth  the  covenant  hereinbefore  contained  shall 
become  void,  so  far  as  relates  to  the  deeds  and  writings 
the  subject  of  such  substituted  covenant." 


(c^  The  form  should  provide  for  the  actual  delivery  of  the  deed  of 
covenant  to  the  covenantee.     Dart,  358. 
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OF  A  OB08S  SUX 
TO  ONB. 


OP  A  QROSfl  SUM 
TO  SIVKBAL. 


Sect.  1. 
Covenants  for  Payment 

I.  The  said  [mortgagor]  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the 
said  [mortgagee],  his  executors  and  administrators,  that 
he  the  said  [mortgagor],  his  heirs,  executors,  or  adminis- 
trators, will,  on  the day  of next  [six  calendar 

months  from  the  date],  pay  to  the  said  [mortgagee],  his 

executors,  administrators,  or  assigns,  the  sum  of  £ 

[the  principal  sum]  with  interest  for  the  same  in  the  mean- 
time at  the  rate  of per  cent,  per  annum,  without  any 

deduction. 

II.  The  said  [mortgagor]  doth  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the 
said  [mortgagees],  their  executors  and  administrators,  that 
he  the  said  [mortgagor],  his  heirs,  executors,  or  adminis- 
trators, will,  on  the day  of next  [six  calendar 

months  from  the  date],  pay  to  the  said  [mortgagees],  or  the 
[survivors  or]  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  their  or  his  assigns,  the  sum 

of  £ [the  principal  sum]  with  interest  for  the  same  in 

the  meantime  at  the  rate  of per  cent,  per  annum, 

without  any  deduction. 


OF  A  GROSS  SUM        HI.  The  SAID  [moKtgagor]  doth  hereby,  for  himself,  his 

A2ID  FURTHER 

ADVAHCKSTooNB.  heirs,  cxccutors,  and  administrators,  covenant  with  the 

said  [mortgagee],  his  executors  and  administrators,  that  he 


COVENANTS    FOR   PAYMENT. 


207 


the  said  [mortqagor],  his  heirs,  executors,  or  administrators,    o^^  ^  <»'*o«  sum 

will,  on  the day  of next,  pay  to  the  said  [mort-  advakomtookb. 

gagee],  his  executors,  administrators,  or  assigns,  the  sum 

of  £  [the  principal  sum  due]  with  interest  for  the 

same  from  the  date  of  these  presents  up  to  the  said 

day  of next,  at  the  rate  of per  cent,  per  annum, 

without  any  deduction,  and  will,  on  such day  of 

or day  of [half-yearly  days  for  payment  of  interest] 

as  shall  happen  next  after  the  time  of  the  same  respec- 
tively being-advanced  or  paid,  or  becoming  owing,  pay  to 
the  said  \mortgagee],  his  executors,  administrators,  or 
assigns,  every  other  sum  of  money  which  may  hereafter 
be  advanced  or  paid  by  the  said  [mortgagee],  his  execu- 
toi"s,  administrators,  or  assigns,  to  or  on  the  account  of,  or 
becoming  owing  to  him  or  them  by  the  said  [mortgagor], 
his  heirs,    executors,    or    administrators,   with   interest 

thereon,  at  the  rate  of per  cent,  per  annum,  from  the 

time  of  the  same  respectively  being  advanced  or  paid,  or 
becoming  owing,  without  any  deduction. 

IV.  The  said  [mortgagor]  doth  hereby,  for  Tiimself,  his    o»  a  gross  sum 
heirs,  executors,  and  administrators,  covenant  with  the 
said  [mortgagees],  their  executors  and  administrators,  that 
he  the  said  [mortgagor],  his  heirs,  executors,  or  adminis- 
trators will,  on  the day  of next,  pay  to  the  said 

[mortgagees],  or  the  [survivors  or]  survivor  of  them,  or  the 
executors,  or  administrators  of  such  survivor,  their  or  his 

assigns,  the  sum  of  £ [the  principal  sum  due]  with 

interest  for  the  same  from  the  date  of  these  presents  up 

to  the  said day  of next,  at  the  rate  of per 

cent,  per  annum,  without  any  deduction,  and  will,  on  such 

day  of ,  or day  of [half-yearly  days 

for  payment  of  interest]  as  shall  happen  next  after  the  time 
of  the  same  respectively  being  advanced  or  paid,  or 
becoming  owing,  pay  to  the  said  [mortgagees],  or  the  sur- 
vivors or  survivor  of  them,  or  the  executors  or  administra- 
tors of  such  survivor,  their  or  his  assigns,  every  other  sum 
of  money  which  may  hereafter  be  advanced  or  paid  by 
them  or  him  to  or  on  the  account  of,  or  become  owing  to 


AHD  FURTBRR 

ADTANCBS  TO 

SEVERAL. 


208 


MORTGAGES. 
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AXD  rCHTHER 

▲DVAK0R8  TO 

SIYEIUL. 


or  AM  AOOOUHT 
CURRBHT. 


them  or  him,  by  the  said  [mortgagor],  his  heirs,  executors, 
administrators,  or  assigns,  with  interest  thereon,  at  the 

rate  of per  cent,  per  annum,  from  the  time  of  the 

same  respectively  being  advanced  or  paid,  or  becoming 
owing,  without  any  deduction. 

v.  The  said  [mortgagor]  doth  hereby,  for  himsplf,  his 
heirs,  executors,  satd  administrators,  covenant  with  the 
said  [mortgagees],  their  executors  and  administrators,  that 
he  the  said  [mortgagor],  his  heirs,  executors,  or  adminis- 
trators, will  on  demand  pay  to  the  said  [mortgagees],  or 
the  [survivors  or]  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  the 
balance  which  on  the  account  current  of  the  said  [mort- 
gagor] with  the  said  [mortgagees],  or  the  [survivors  or] 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns,  shall  for  the  time  being 

be  owing,  for  the  said  sum  of  £ [  the  amount  {if  any) 

recited  to  be  due  on  the  account  at  the  date  of  the  mortgage], 
and  for  bills  and  notes  [to  be  hereafter]  discounted  and 
paid,  and*  for  other  loans,  credits,  or  advances  made  to  or 
for  the  accommodation  or  at  the  request  of  the  said 
[mortgagor],  his  executors  or  administrators,  and  for 
interest,  commission,  and  other  lawful  charges,  together 
with  interest  on  all  such  sums  from  the  day  of  such 
demand  having  been  made  or  left,  till  the  actual  pajrment 

thereof  at  the  rate  of per  cent,  per  annum,  without 

any  deduction. 


or  IHTKREST  TO 
ORR. 


VI.  And  the  said  [mortgagor]  doth  hereby,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with 
the  said  [mortgagee],  his  executors  and  administrators, 

that  if  the  said  sum  of  £ [the  'principal  sum],  or  any 

part  thereof,  shall  remain  unpaid  after  the  said day 

of next,  he  the  said  [mortgagor],  his  heirs,  executors, 

or  administrators,  will,  so  long  as  the  same  sum  or  any 
part  thereof  shall  remain  unpaid,  pay  to  the  said  [mort- 
gagee], his  executors,  administrators,  or  assigns,  interest 
for  the  said  sum  of  £ ,  or  for  so  much  thereof  as  shall 
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for  the  time  being  remain  unpaid,  at  the  rate  of per    or  iRrnmr  to 

o' — 

cent,  per  annum,  by  equal  half-yearly  payments  on  the 

day  of and  the day  of ,  without  any 

deduction. 


VII.  And  the  baed  [mortgagor]  doth  hereby,  for  him- 
self, his  heirs,  executors,  and  administrators,  coyenant 
with  the  said  [mortgagees],  their  executors  and  adminis- 
trators, that  if  the  said  sum  of  £ [the  principal  sum] 

or  any  part  thereof  shall  remain  unpaid  after  the  said 

day  of next,  he  the  said  [mortgagor],  his  heirs, 

executors,  or  administrators  will,  so  long  as  the  same  sum 

,  or  any  part  thereof  shall  remain  unpaid,  pay  to  the  said 
[mortgagees],  or  the  [survivors  or]  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  their  or 

his  assigns,  interest  for  the  said  sum  of  £ ,  or  for  so 

much  thereof  as  shall  for  the  time  being  remain  unpaid, 
at  the  rate  of per  cent,  per  annum,  by  equal  half- 
yearly  payments  on  the day  of and  the 

day  of ,  without  any  deduction. 

VIII.  The  said  [mortgagor]  doth  hereby,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with 
the  said  [rnortgagees],  their  executors  and  administrators, 
that  he  the  said   [mortgagor],  his  heirs,   executors,   or 

administrators  will,  at  his  or  their  own  cost,  on  the 

day  of next,  transfer  into  the  names  or  name  of  the 

said  [mortgagees],  or  the  [survivors  or]  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  their 

or  his  assigns,  the  sum  of  £ L  per  Cent. Bank 

Annuities,  and  will  in  the  meantime  pay  to  them  or  him 
such  sums  of  money  as  they  or  he  would  have  been  entitled 
to  receive  as  and  for  the  dividends  of  the  said  sum  of 

£ L  per  Cent. Bank  Annuities,  so  sold  by 

them  as  aforesaid,  if  the  same  had  not  been  sold,  and  at 
such,  times  and  in  such  manner  as  such  dividends  would 
have  been  payable,  without  any  deduction. 


or  iRTBRnr  to 
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Sect.  2. 
Provisoes  for  Redemption. 

I.  Provided   always,  and  it  is  hereby  agreed  and 
declared,  that,  if  the  said  [mortgagor],  his  heirs,  executors, 

administrators,  or  assigns  shall,  on  the day  of 

next  [six  calendar  months  from  the  date],  pay  to  the  said 
[mortgagee],  his  executors,  administrators,  or  assigns,  the 

said  sum  of  £ [the  principal],  with  interest  for  the 

same  in  the  meantime  at  the  rate  of per  cent,  per 

annum,  without  any  deduction,  then  the  said  [mortgagee], 
his  heirs  or  assigns,  shall  at  any  time  thereafter,  upon  the 
request  and  at  the  cost  of  the  said  [mortgagor],  his  heirs, 
executors,  administrators,  or  assigns,  reconvey  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted  To 
the  use  of  the  said  [m,ortgagor],  his  heirs  and  assigns,  or 
as  he  or  they  shall  direct. 

II.  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that,  if  the  said  [mortgagor],  his  heirs,  executors, 

administrators,  or  assigns  shall,  on  the day  of 

next  [six  calendar  months  from  the  date],  pay  to  the  said 
[mortgagees],  or  the  [survivors  or]  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  their  or 

his  assigns,  the  said  sum  of  £ [the  principal],  with 

interest  for  the  same  in  the  meantime  at  the  rate  of 

per  cent,  per  annum,  without  any  deduction,  then  the 
said  [mortgagees],  or  the  [survivors  or]  survivor  of  them, 
or  the  heirs  of  such  survivor,  their  or  his  assigns,  shall 
at  any  time  thereafter,  upon  the  request  and  at  the  cost 
of  the  said  [mortgagor],  his  heirs,  executors,  administra- 
tors or  assigns,  reconvey  the  said  premises  hereinbefore 
expressed  to  be  hereby  granted  To  the  use  of  the  said 
[mortgagor],  his  heirs  and  assigns,  or  as  he  or  they  shall 
direct. 


LBA8XH0LD8  OB       III.  PROVIDED  ALWAYS,  and  it  is  hereby  agreed  and 
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declared,  that,  if  the  said  [mortgagor],  his  heirs,  executors, 
administrators,  or  assigns  shall,  on  the  said day  of 
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next  [six  calendar  months  from  the  date],  pay  to  the 

said  [mortgagee],  his  executors,  administrators,  or  assigns 

the  said  sum  of  £ [the  principal],  with  the  interest 

for  the  same  in  the  meantime  at  the  rate  of per  cent. 

per  annum,  without  any  deduction,  then  the  said  [mart- 
gagee],  his  executors,  administrators,  or  assigns  shall  at 
any  time  thereafter,  upon  the  request  and  at  the  cost  of 
the  said  [mortgagor],  his  executors,  administrators,  or 
assigns,  surrender  (a)  the  said  premises  hereinbefore 
expressed  to  be  hereby  demised  (6)  Unto  the  said  [wiort- 
ffagor^,  his  executors,  administrators,  or  assigns  (c). 

rv.  Provided  always,  and  it  is  hereby  agreed  and    ma«holdbob 
declared,  that,  if  the  said  [mortga,gor],  his  heirs,  executors,      ohattblb  to 
administrators,  or  assigns  shall,  on  the  said day  of 
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next  [six  calendar  m^onths  from  the  date],  pay  to  the 

said  [mortgagees],  or  the  [survivors  or]  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  their 

or  his  assigns,  the  said  sum  of  £ [the  principal],  with 

interest  for  the  same  in  the  meantime  at  the  rate  of 


per  cent,  per  annum^  without  any  deduction,  then  the 
said  [m^ortgagees],  or  the  [survivors  or]  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  their 
or  his  assigns,  shall  at  any  time,  thereafter,  upon  the 
request  and  at  the  cost  of  the  said  [m^yrtgagor],  his  execu- 
tors, administrators,  or  assigns,  surrender  (a)  the  said 
premises  hereinbefore  expressed  to  be  hereby  demised  {h) 
Unto  the  said  [mortgagor],  his  executors,  administrators, 
or  assigns  (c). 

V.  Provided    always,  and  it  is  hereby  agreed  and   friiholdb  and 


(a)   Or,      reassign,    as  the  case  may  require. 

(h)  Or,  "  assigned." 

{e)  If  the  property  be  leasehold,  and  has  been  assigned,  add, 

*^  or  as  he  or  they  shall  direct,  for  the  then  residue  of  the 

said  term  of years." 

V  2 
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declared,  that  if  the  said  [mortgagor],  his  heirs,  executors, 

administrators,  or  assigns  shall,  on  the  said day  of 

next  [six  calendar  months  from  the  date],  pay  to  the 


said  [mortgagee],  his  executors,  administi-ators,  or  assigns, 

the  said  sum  of  £ [the  principal],  with  interest  for 

the  same  in  the  meantime  at  the  rate  of per  cent. 

per  annum,  without  any  deduction,  then  the  said  [mort- 
gagee], his  heirs,  executors,  administrators,  and  assigns 
respectively,  shall  at  any  time  thereafter,  upon  the  request 
and  at  the  cost  of  the  said  [mortgagor],  his  heirs,  execu- 
tors,  administrators,  or  assigns,  re-convey  the  said  pre- 
mises hereinbefore  expressed  to  be  hereby  granted  To 
the  use  of  the  said  [mortgagor],  his  lieirs  and  assigns,  of 
as  he  or  they  shall  direct,  and  surrender  {d)  the  said  pre- 
mises hereinbefore  expressed  to  be  hereby  demised  (e) 
unto  the  said  [mortgagor],  his  executors,  administrators, 
or  assigns  (/). 

VI.  Provided  ALWAYS,  and  it  is  hereby  agreed  and 
declared,  that,  if  the  said  [mortgagor],  his  heirs,  executors, 
administrators,  or  assigns,  shall,  on  the*  said day  of 


next  [six  calendar  months  from  the  date],  pay  to  the 

said  [mortgagees],  or  the  f survivors  or]  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  their 

or  his  assigns,  the  said  sum  of  £ [the  principal], 

with  interest  for  the  same  in  the  meantime  at  the  rate  of 

per  cent,  per  annum,  without  any  deduction,  then 

the  said  [nuyrtgagees],  or  the  [survivors  or]  survivor  of 
them,  or  the  heirs,  executors,  or  administrators  respec- 
tively of  such  survivor,  their  or  his  assigns,  shall  at  any 
time  thereafter,  upon  the  request  and  at  the  cost  of  the 
said  [mortgagor],  his  heirs,  executors,  administrators,  or 


{d)  Or,  "  reassign,"  as  the  case  may  require. 
{e)  Or,  "  assigned." 

(/)  If  the  hereditaments  be  leasehold,  and  have  been  assigned,  add, 
**  or  as  he  or  they  shall  direct,  for  the  then  residue  of  the 
said  term  of years." 
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assigns,  reconvey  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted  To  the  use  of  the  said  [mortgagor], 
his  heirs  and  assigns,  or  as  he  or  they  shall  direct,  and 
surrender  (g)  the  said  premises  hereinbefore  expressed  to 
be  hereby  demised {g)  Unto  the  said  [mortgagor\y  his  execu- 
tors, administrators,  or  assigns. 

YII.  {h)  Subject  to  a  condition  for  making  void  the 
surrender  to  be  made  in  pursuance  of  this  covenant,  if 
the  said  {mortgagorl^  his  heirs,  executors,  administrators, 

or  assigns  shall,  on  the  said day  of next  [six 

calendar  months  from  the,  date],  pay  to  the  said  [m^ort- 
gagee],  his  executors,  administrators,   or  assigns  (t)   the 

said  sum  of  £ [the  principal],  with  interest  for  the 

same  in  the  meantime  at  the  rate  of per  cent,  per 

annum,  without  any  deduction. 

YIII.  (fc)  Subject,  nevertheless,  to  a  condition  for  making 
void  the  surrender  to  be  made  in  pursuance  of  this  cove- 
nant, corresponding  with  the  proviso  for  redemption  here- 
inbefore contained. 


r&SKHOLM 

▲BD    LBA8EH0LD8 

OR  PKB80MAL 

OHATTKLB  TO 

BBTKKAL. 


OOPTHOLDS. 


OOPTHOLDS, 

WITH  EITHXB 

rBBEHOLDS    OB 

LBA8BB0LD8. 


ADVAM0X8TOONB. 


IX.  Provided  always,  and  it  is   hereby  agreed  and  »  mortoaob  fob 
declared,  that,  if  the  said  \mortqagor],  his  heirs,  executors,      ^  ^^^^  ^^^ 

..  '  •■  .-  '  .  AHD  f  URTHKB 

administrators,  or  assigns  shall,  on  the  said day  of 

next,  pay  to  the  said  [mortgagee],  his  executors,  administra- 
tors, or  assigns  the  said  sum  of  £ [the  principal  sum 

diLe],  with  interest  for  the  same  from  the  date  of  these 

presents  up  to  the  said day  of next,  at  the  rate  of 

per  cent,  per  annum,  without  any  deduction,  and  shall, 


(^)  Vide  supra,  p.  212,  (rf),  («),  (/). 

(A)  This  condition  follows  immediately  the  oovenant  to  surrender 
"to  the  use  of  the  mortgagee,  his  heirs  and  assigos,  according  to  the 
custom  of  the  said  manor,  and  by  and  under  the  rents,  fines,  suits, 
and  services  therefor  due  and  of  right  accustomed." 

(»)  Or,  "  to  the  said  [m^ortgagees]  or  the  [survivors  or] 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  or  their  or  his  assigns.'' 
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days  for  payment  of  interest]  as  shall  happen  next  after 
the  time  of  the  same  respectively  being  advanced  or  paid 
or  becoming  owing,  pay  to  the  said  [mortgagee],  his  exe- 
cutors, administrators,  or  assigns,  every  other  sum  of 
money  which  may  hereafter  be  advanced  or  paid  by  him 
or  them  to  or  on  the  account  of,  or  become  owing  to  him  or 
them  by  the  said  [mortgagor],  his  heirs,  executors,  admi- 
nistrators, or  assigns,  with  interest  thereon  at  the  rate  of 

per  cent,  per  annum,  from  the  time  of  the  same 

respectively  being  advanced  or  paid,  or  becoming  owing, 
without  any  deduction,  then .  the  said  [mortgagee],  his 
heirs  or  assigns,  shall  at  any  time  thereafter,  upon  the 
request  and  at  the  cost  of  the  said  [mortgagor],  his  heirs, 
executors,  administrators,  or  assigns,  reconvey  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted  To 
the  use  of  the  said  [mortgagor],  his  heirs  or  assigns,  or 
as  he  or  they  shall  direct  {k). 

X.  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that,  if  the  said  [mortgagor],  his  heirs,  executors, 
administrators,  or  assigns  shall,  on  the  said day  of 


■  next,  pay  to  the  said  [mortgagees],  or  the  [survivors 
or]  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  the  said  sum  of 

£ [the  principal  sum  due]  with  interest  for  the  same 

from  the  date  of  these  presents  up  to. the  said day 

of next,  at  the  rate  of per  cent,  per  annum, 

without  any  deduction,  and  shall,  on  such  —  day  of 

,  or day  of  [half  yearly  days  for  payment 

of  interest]  as  shall  happen  next  after  the  time  of  the 
same  respectively  being  advanced  or  paid,  or  becoming 
owing,  pay  unto  the  said  [mortgagees],  or  the  [survivors  or] 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns,  every  other  sum  of 


{k)  This  form  is  adapted  to  freeholds  only.   The  variations  required 
for  leaaeholds,  copyholds,  &o.,  wiU  be  seen  snpra,  pp.  210 — 213. 
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money  which  may  hereafter  he  advanced  or  paid  by  nr  jfo»Taia«  for 

A  GROSS  80M 

them  or  him,  to  or  on  the  accoimt  of,  or  become  owing  to     and  furtbkr 
them  or  him  by  the  said  [mortgagor],  his  heirs,  executors,     ^dvahors  to 

administrators,  or  assigns,  with  interest  thereon  at  the 

rate  of per  cent,  per  annum  from  the  time  of  the 

same  respectively  being  advanced  or  paid,  or  becoming 
owing,  without  any  deduction,  then  the  said  [mortgagees], 
or  the  [survivors  or]  survivor  of  them,  or  the  heirs  of 
such  survivor,  their  or  his  assigns,  diall  at  any  time 
thereafter,  upon  the  request  and  at  the  cost  of  the  said 
[mortgagor],  his  heirs,  executors^administrators,  or  assigns, 
reconvey  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted  To  the  use  of  the  said  [m^ortgagor],  his 
heirs  or  assigns,  or  as  he  or  they  shall  direct  (Z). 

XI.  Provided  always,  and  it  is  hereby  agreed  and     »  kortoaqb 
declared,  that,  if  the  said  [mortgagor],  his  heirs,  executors,  ^^^o"  ^bnt^ 

administrators,  or  assigns  shall  on  demand,  or  without 

such  demand  having  been  made,  pay  to  the  said  [mort- 
gagees], or  the  [survivors  or]  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 
assigns,  the  balance  which,  on  the  account  current  of  the 
said  [mortgagor]  with  the  said  [mortgagees],  or  the  [sur- 
vivors or]  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  their  or  his  assigns,  shall  for  the 

time  being  be  owing  for  the  said  sum  of  £ ,  and  for 

bills  and  notes  [to  be  hereafter]  discounted  and  paid,  and 
for  other  loans,  credits,  or  advances  made  to  or  for  the 
accommodation  or  at  the  request  of  the  said  [mortgagor], 
his  executors  or  administrators,  and  for  interest,  commis- 
sion, and  other  lawful  charges,  without  any  deduction, 
then  they  the  said  [mortgagees],  or  the  [survivors  or]  sur- 
vivor of  them,  or  the  heirs  of  such  survivor,  their  or  his 
assigns,  shall  at  any  time  after  such  payment  shall  have 
been  so  made,  upon  the  request  and  at  the  cost  of  the 
said  [mortgagor],  his  heirs,  executors,  administrators,  or 

(/)  This  form  is  adapted  to  freeholds  only.  The  variations  required 
for  leaaeholds,  oopyholds,  &o.,  will  be  seen  supra,  pp.  210 — 213. 
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IB  MORTOAov      assigns,  reconvey  the  said  premises  hereinbefore  expressed 
^TOTOf'wBRwrT.    ^  be  hereby  granted  To  the  use  of  the  said  [mortgcLgor], 

his  heirs  and  assigns,  or  as  he  or  they  shall  direct  (m). 

XII.  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that,  if  the  said  [mortgagor]',  his  heirs,  executors, 

administrators,  or  assigns,  shall,  on  the  said of 

next,  transfer  into  the  names  or  name  of  the  said  [mort- 
gagees],  or  the  [survivors  or]  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 

assigns,  the  said  sum  of  £ L  per  Cent.  —  Bank 

Annuities,  and  shall  in  the  meantime  pay  to  them  or  him 
such  sums  of  money  as  they  or  he  would  have  been 
-entitled  to  receive  as  and  for  the  dividends  of  the  said 

sum  of  £ 1,  per  Cent. Bank  Annuities,  so  sold 

by  them  as  aforesaid,  if  the  same  had  not  been  sold,  at 
such  times  and  in  such  manner  as  such  dividends  would 
have  been  payable  without  any  deduction,  then  they  the 
said  [mortgagees]  y  or  the  [survivors  or]  survivor  of  them, 
or  the  heirs  of  such  survivor,  their  or  his  assigns,  shall, 
at  any  time  afterwards,  upon  the  request  and  at  the  cost  of 
the  said  [m/)rtgagor], his  heirs,  executors,  administrators,  or 
assigns,  reconvey  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted  To  the  use  of  the  said  [mortgagor], 
his  heirs  and  assigns,  or  as  he  or  they  shall  direct  (m). 


Sect.  8. 

Powers  of  Sale. 

FBRiHOLDs  I-  And  IT  IS  HEREBT  provided  and  declared,  that  it 

OR  ooPTHOLDB  TO  gjjgjj  Y)e  lawful  foT  thc  said  [mortgagee],  his  executors, 
—  administrators,  or  assigns,  at  any  time  or  times  after  the 


ONR. 


(m)  The  above  form  is  adapted  to  freeholds  only.  Thevaiiatioiui 
quired  for  leaseholds,  oopyholds,  &o. ,  will  be  seen  sapra,  pp.  210  —213. 
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said day  of next  (a),  without  any  further  con-       vaoHotM 

sent  on  the  part  of  the  said  [mortgagor],  his  heirs  or  ^*  ^'©hi™ 
assigns,  to  sell  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted  (6),  or  any  part*  or  parts  thereof, 
either  together  or  in  parcels,  and  either  by  public  auction 
or  private  contract,  with  power,  upon  any  such  sale,  to 
make  any  stipulations  as  to  title  or  evidence  or  com- 
mencement of  title  or  otherwise,  which  the  said  [mort- 
gagee], his  executors,  administrators,  or  assigns  shall 
deem  proper  ;  And  also  with  power  to  buy  in  or  rescind 
or  vary  any  contract  for  sale,  and  to  resell  without  being 
responsible  for  any  loss  occasioned  thereby  (c) ;  And  for 
the  purposes  aforesaid,  or  any  of  them,  to  execute  and  do 
all  such  assurances  and  things  as  he  or  they  shall  think 
fit ;  And  it  is  hereby  agreed  and  declared;  that,  upon  Helra  of 
any  sale  under  the  power  of  sale  hereinbefore  contained  ™<^'^?««  ^ 

•^  ^       ^    ^  concur  in  conyey- 

by  the  executors  or  administrators  of  the  said  [mortgagee],  anew. 
or  by  any  other  person  or  persons  who  may  not  be  seised 
of  the  legal  estate  in  the  premises  sold,  the  heirs  of  the 
said  [mortgagee],  or  any  other  person  or  persons  in  whom 
the  legal  estate  of  the  same  premises  shall  be  vested, 
shall  make  such  assurances  of  the  same,  for  the  purpose  of 
carrying  the  sale  thereof  into  effect,  as  the  person  or 
persons  by  whom  the  sale  shall  be  made  shall  direct : 


(a)  The  day  fixed  in  the  proviflo  for  redemption  for  payment  of  the 
principal. 

(6)  Or,  **  covenanted  to  be  surrendered^"  as  the  oaae  may  be. 
(e)  If  there  be  a  prior  suhsiBting  mortgage,  add, 

"*  and  to  make  any  such  sale  as  aforesaid  either  subject  to 
the  said  indenture  of  the day  of [the  prior  mort- 
gage] and  to  the  principal  money  and  interest  intended 
to  be  thereby  secured  or  any  part  thereof  respectively,  or 
(with  the  concurrence  of  the  person  or  persons  for  the  time 
being  entitled  thereto)  freed  and  discharged  therefrom ; 
and,  in  the  latter  case,  either  upon  the  terms  of  such  prin- 
cipal money  and  interest  or  any  part  thereof  respectively 
being  discharged  out  of  the  purchase  monies  or  otherwise." 


218 


MORTGAGES. 


rRBBHOLSf 

OA  OOPTHOLM  TO 

OHB. 

Power  to  be 
exerciaed  only  in 
oertaiQ  events. 


Pnrcluiser  not  to 
see  that  snch 
events  have  hap- 
pened, or  to  be 
liable  for  irre- 
gularity in  sale. 


Provided  always,  and  it  is  hereby  agreed  and  declared, 
that  the  said  [mortgagee],  his  execntors,  administrators,  or 
assigns  shall  not  execute  the  power  of  sale  hereinbefore 
contained,  imless  and  imtil  default  shall  have  been  made 
in  payment  at  the  time  hereinbefore  appointed  for  payment 
thereof  of  some  principal  money  or  interest,  the  payment 
whereof  is  intended  to  be  hereby  secured,  and  he  or  they 
shall  haye  given  a  notice  in  writing  to  the  said  [mort- 
gctgor],  his  heirs,  executors,  administrators,  or  assigns,  to 
pay  off  the  monies  for  the  time  being  owing  on  the  secu- 
rity of  these  presents,  or  left  a  notice  in  writing  to  that 
effect  at  or  upon  some  partof  the  said  premises  hereinbefore 
expressed  to  be  hereby  granted  (d),  and  default  shall 
have  been  made  in  payment  of  the  whole  or  part  of  such 
monies  for  six  calendar  months  from  the  time  of  giving  or 
leaving  such  notice,  or  unless  and  until  the  whole  or  part 
of  some  half-yearly  payment  of  interest  which  shall  become 
due  on  the  security  of  these  presents  shall  have  become 
in  arrear  for  three  calendar  months ;  and  every  such  notice 
as  aforesaid  shall  be  sufficient  though  not  addressed  to 
any  person  or  persons  by  name  or  designation,  and  not- 
withstanding the  person  or  any  of  the  persons  affected 
thereby  may  be  unborn,  unascertained,  or  under  disability; 
Provided  also,  and  it  is  hereby  agreed  and  declared, 
that,  upon  any  sale  purporting  to  be  made  in  pursuance 
of  the  aforesaid  power  in  that  behalf,  the  purchaser  or 
purchasers  shall  not  be  bound  to  see  or  inquire  whether 
either  of  the  cases  mentioned  in  the  clause  or  provision 
lastiy  hereinbefore  contained  has  happened,  or  whether  any 
default  has  been  made  in  payment  of  any  principal  money 
or  interest  intended  to  be  hereby  secured  at  the  time  here- 
inbefore appointed  for  payment  thereof,  or  whether  any 
money  remaii^s  on  the  security  of  these  presents,  or  as  to 
the  necessity  or  expediency  of  the  stipulations  subject  to 
which  such  sale  shall  have  been  made,  or  otherwise  as  to 


(rf)  Or,  "  hereinbefore  covenanted  to  be  surrendered," 
aa  the  case  may  be. 
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the  propriety  or  regularity  of  such  sale ;    And,  notwith-       fbbiholm 
standing  any  impropriety  or  irregulanty  whatsoever  m  qj,^ 


any  such  sale,  the  same  shall,  as  far  as  regards  the  safety 
and  protection  of  the  purchaser  or  purchasers,  be  deemed 
to  be  within  the  aforesaid  power  in  that  behalf,  and  be 
valid  and  effectual  accordingly ;  And  the  remedy  of  the 
said  [mortg<igor],  his  heirs  or  assigns,  in  respect  of  any 
breach  of  the  clause  or  provision  lastly  hereinbefore  con- 
tained, or  of  any  impropriety  or  irregularity  whatsoever  in 
any  such  sale,  shall  be  in  damages  only ;  And  it  is  hebxbt  Beoeipt  of 
also  agreed  and  declared,  that,  upon  any  such  sale  as  dJacfaajsTfor     ^ 
aforesaid,  the  receipt  of  the  said  [mortgagee],  his  executors,  porchaBe-money. 
adminiBtrators  or  assigns,  for  the  purchase  money  of  the 
premises  sold  (e),  shall  effectually  discharge  the  purchaser 
or  purchasers  therefrom,  and  from  being  concerned  to  see 
to  the  application  or  being  answerable  for  any  loss  or  mis- 
application thereof;  And  it  is  hereby  further  agreed  and  Tmate  of  pur- 
declared,  that  the  said  [mortgagee],  his  executors,  adminis* 
trators.  or  assigns  shaU,  by^d  out  of  the  monies  which 
shall  arise  from  any  such  sale  as  aforesaid  (/),  in  the  first 
placcxeimbursehiLelf  or  axemselves.  or  pay  or  discharge 
all  the  costs  and  expenses  incurred  in  or  about  such  sale 
or  otherwise  in  respect  of  the  premises ;  And,  in  the  next 
place,  apply  such  monies  in  or  towards  satisfaction  of  the 
monies  for  the  time  being  owing  on  the  security  of  these 
presents ;  And  then  pay  the  surplus  (if  any)  of  the  said 
monies  which  shall  arise  from  such  sale  unto  the  said 
[mortgagor],  his  heirs  or  assigns ;  And  it  is  hereby  also  Power  of  sale  to 
agreed  and  declared,  that  the  aforesaid  power  of  sale  may  ^y  ^^^n^- 
be  exercised  by  any  person  or  persons  who  for  the  time  tied  to  give  a 
being  shall  be  entitled  to  give  or  receive  a  discharge  for  JJS^^e-money. 
the  monies  owing  on  the  security  of  these  presents ;  Pro-  Mortgagee  not  to 
VTDED  AiiSO,  and  it  is  hereby  agreed  and  declared,  that  the  ^m^y  Iomm!^^ 
said  [77iortjra^€6],  his  executors,  administrators,  or  assigns. 


(e)  If  tlie  mortgage  be  made  subjeot  to  a  prior  mortgage,  add, 
'*  or  for  so  much  thereof  as  shall  be  paid  to  him  or  them." 

(/)  "  and  which  shall  be  paid  to  him  or  them.*' 
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rRMHOLi>B  shall  not  be  answerable  or  accountable  for  any  involuntary 
^*  ^"j^B  "*  ^^  losses  which  may  happen  in  or  about  the  exercise  or  exe- 
cution  of  the  aforesaid  power  and  trusts,  or  any  of  them. 

vRBKHOLDs  II.  And  it  is  herebt  provided  and  declared,   that  it 

^*  "^^y^^  '^  shall  be  lawful  for  the  said  [mortgagees],  or  the  [survivors 

or]  survivor  of  them,  or  the  executors  or  administrators  of 

such  suiTivor,  their  or  his  assigns,  at  any  time  or  times 
after  the  said day  of  next  (g),  without  any  fur- 
ther consent  on  the  part  of  the  said  [mortgagor],  his  heirs 
or  assigns,  to  sell  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted  (h),  or  any  part  or  parts  thereof,  either 
together  or  in  parcels,  and  either  by  public  auction  or 
private  contract,  with  power,  upon  any  such  sale,  to  make 
any  stipulations  as  to  title  or  evidence  or  commence- 
ment of  title,  or  otherwise,  which  the  said  [mortgagees], 
or  the  [survivors  or]  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  their  or  his  assigns, 
shall  deem  proper ;  And  also  with  power  to  buy  in  or 
rescind  or  vary  any  contract  for  sale,  and  to  resell  without 
being  responsible  for  any  loss  occasioned  thereby  (i) ; 
And  for  the  purposes  aforesaid  or  any  of  them,  to  execute 


(g)  The  day  fixed  in  the  proviso  for  redemption  for  payment  of  the 
principal. 

(A)  Or,  "  hereinbefore  covenanted  to  be  surrendered,"  as 
the  case  may  be. 

(f)  If  there  be  a  prior  subsisting  mortgage,  add, 

'*  And  with  power  to  make  any  such  sale  as  aforesaid  either 

subject  to  the  said  indenture  of  the day  of [the 

prior  mortgage]  and  the  principal  money  and  interest 
intended  to  be  thereby  secured  or  any  part  thereof  respec- 
tively, or  (with  the  concurrence  of  the  person  or  persons 
fbr  the  time  being  entitled  thereto)  freed  and  discharged 
therefrom,  and  in  the  latter  case  either  upon  the  terms  of 
such  principal  money  and  interest  or  any  part  thereof 
respectively  being  discharged  out  of  the  purchase  monies, 
or  otherwise." 
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and  do  all  such  assurances  and  thinofs  as  they  ot  he  shall       frmholm 

^  "^  OB  OOPYHOLDB  TO 

think  fit.  And  it  is  hereby  agreed  and  declared,  that,  sbybral. 
upon  any  sale  under  the  power  of  sale  hereinbefore  con-  Heirs  of  sur- 
tained  by  the  executors  or  administrators  of  the  survivor  J*^*"?  mortgngee 

•^  to  codcor  in  con- 

of  the  said  [mortgagees],  or  by  any  other  person  or  persons  veyanoe. 
who  may  not  be  seised  of  the  legal  estate  in  the  premises 
sold,  the  heirs  of  such  survivor  or  any  other  person  or 
persons  in  whom  the  legal  estate  of  the  same  premises 
shall  be  vested,  shall  make  such  assurances  of  the  same, 
for  the  purpose  of  carrying  the  sale  thereof  into  effect,  as 
the  person  or  persons  by  whom  the  sale  shall  be  jnade 
shall  direct;  Provided  always,  and  it  is  hereby  agreed  Power  to  be 
and  declared,  that  the  said  [mortgagees],  or  the  [survivors  ^Aain  oy^u.  ° 
or]  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  shall  not  execute 
the  power  of  sale  hereinbefore  contained,  unless  and  until ' 
default  shall  have  been  made  in  payment  at  the  time 
hereinbefore    appointed   for  payment   thereof  of    some 
principal    money  or  interest,   the  payment  whereof  is 
intended  to  be  hereby  secured,  and  they  or  he  shall  have 
given  a  notice  in  writing  to  the  said  [m>ortgagor],  his  heirs, 
executors,  administrators,  or  assigns  to  pay  off  the  monies 
for  the  time  being  owing  on  the  security  of  these  pre- 
sents, or  left  a  notice  in  writing  to  that  effect  at  or  upon 
some  part  of  the  said  premises  hereinbefore  expressed  to 
be  hereby  granted  (k),  and  default  shall  have  been  made 
in  payment  of  the  whole  or  part  of  such  monies  for  six 
calendar  months  from  the  time  of  giving  or  leaving  such 
notice,  or  unless  and  until  the  whole  or  part  of  some  half 
yearly  payment  of   interest  which  shall  become  due  on 
the  security  of  these  presents  shall  have  become  in  arrear 
for  three    calendar  months,   and   every   such    notice  as 
aforesaid  shall  be  sufficient  though  not  addressed  to  any 
person  or  persons  by  name  or  designation,  and  notwith- 
standing the  person  or  any  of  the  persons  affected  thereby 


{k)  Or,  "  hereinbefore  covenanted  to  be  surrendered,"  as 
the  case  may  he. 
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FERHOLM  may  be  unborn,  unascertained,  or  under  disability ;  Pro- 
^*  ^Vi^L*  viDED  ALSO,  and  it  is  hereby  agreed  and  declared,  that, 
^^  ^^~  upon  any  sale  purporting  to  be  made  in  pursuance  of 
see  that  such  the  aforesaid  power  in  that  behalf,  the  purchaser  or 
^^X  OT^to^bT  PiiTchasers  shall  not  be  bound  to  see  or  inquire  whether 
liable  for  irregn-  either  of  the  cases  mentioned  in  the  clause  or  provision 
^  ^  '  lastly  hereinbefore  contained  has  happened,  or  whether 

any  default  has  been  made  in  payment  of  any  principal 
money  or  interest  intended  to  be  hereby  secured  at 
the  time  hereinbefore  appointed  for  payment  thereoi^ 
or  whether  any  money  remains  on  the  security  of  these 
presents,  or  as  to  the  necessity  or  expediency  of  the  stipu- 
lations subject  to  which  such  sale  shall  have  been  made, 
or  otherwise  as  to  the  propriety  or  regulariiy  of  such  sale; 
And  notwithstanding  any  impropriety  or  irregnkritj 
whatsoever  in  any  such  sale,  the  same  shall,  as  far  as 
regards  the  safety  and  protection  of  the  purchaser  or 
purchasers,  be  deemed  to  be  within  the  uforesaid  power 
in  that  behalf,  and  be  valid  and  effectual  accordingly  r 
And  the  remedy  of  the  said  [mortgagor],  hi^  heirs  or 
assigns,  in  respect  of  any  breach  of  the  clause  or  pro- 
vision lastly  hereinbefore  contained,  or  of  any  impropriety, 
or  irregularity  whatsoever  in  any  such  sale,  shall  be  in 
Receipt  of  damages    only.     And  it  is  hereby  also    agreed'  and 

iTdb^^  for      declared,  that,  upon  any  such  sale  as  aforesaid  the  receipt 
pnrcbaae-money.   of  the  said  [mortgagees],  or  the  [survivors  or]  survivor  of 

them,  or  the  executors  or  administrators  of  such  surviTor, 
their  or  his  assigns,  for  the  purchase-money  of  the  pre- 
mises sold  (Q,  shall  effectually  discharge  the  purchaser  or 
purchasers  therefrom,  and  from  being  concerned  to  see 
to  the  application  or  being  answerable  for  any  loss  or 
Tnisu  of  pnr-  misapplication  thereof.  And  it  is  hereby  further  agreed 
chase  money.  ^^  declared,  that  the  said  [mortgagees],  and  the  [sur- 
vivors and]  survivor  of  them,  and  the  executors  or 
administrators    of  such  survivor,  their  or  his  assigns, 


(( 


(I)  If  there  be  a  subsistiDg  mortgage,  add, 

or  for  so  much  thereof  as  shall  be  paid  to  them  or  him.' 
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shall,  by  and  out  of  the  monies  which  shall  arise  from  any    vrbibolm  ob 
Bnch  sale  as  aforesaid  (m),  in  the  first  place,  reimburse     ^J^^^ 

themselves  or  himself,  or  pay  or  discharge  all  the  costs 

and  expenses  incurred  in  or  about  such  sale  or  other- 
wise in  respect  of  the  premises ;  and,  in  the  next  place, 
apply  such  monies  in  or  towards  satisfaction  of  the  monies 
for  the  time  being  owing  on  the  security  of  these  pre- 
sents ;  And  then  pay  the  surplus  (if  any)  of  the  said  monies 
which  shall  arise  from  such  sale  mito  the  said  [mortga- 
gor], his  heirs  or  assigns ;  And  rr  is  hereby  also  agreed  Power  of  sale  to 
and  declared,  that  the  aforesaid  power  of  sale  may  be  anypeisoDfl entl- 
exercised  by  any  person  or  persons  who  for  the  time  being  tied  to  ^ve  a 
shall  be  entitled  to  receive  and  give  a  discharge  for  the  mortgige-moDey. 
monies  owing  on  the  security  of  these  presents.    Pro- 
vided Ai/SO,  and  it  is  hereby  agreed  and  declared,  that  Mortgagees  not 
the  said  [mortgagees]  or  any  of  them,  their  or  any  of  their  myoiimtaiy 
executors,. administrators,  or  assigns,  shall  not  be  answer-  ^^^^^^' 
able  or  accountable  for  any  involuntary  losses  which  may 
happen  in  or   about  the    exercise    or  execution  of  the 
aforesaid  pDwer  and  trusts,  or  any  of  them. 


ni.  And  it  is  hereby  provided  and  declared  that  it 


LIASKHOLDS  OR 


shall  be  lawful  for  the  said   [mortgag€e]y,  his  executors,       pkbtohal 

...  .  \.  i/    u      ^^  '     0HATTBL8  TO  OKE. 

administrators,  or  assigns,  at  any  time  or  times  after  the  — 

said day  of next  (n),  without  any  further  consent 

on  the  part  of  the  said  [m/yrtgagor],  his  executors,  adminis- 
trators or  assigns,  to  sell  the  said  premises  hereinbefore 
expressed  to  be  hereby  demised  (o),  or  any  part  or  parts 
thereof,  either  together  or  in  parcels  (2'),  and  either  by 


(m)  *^  and  which  shall  be  paid  to  them  or  him.*' 

(n)  The  day  fixed  in  the  proyiso  for  redemption  for  payment  of  the 
principal. 

(o)  Or,  "  assigned,"  as  the  case  may  be. 

{p)  If  the  property  he  a  policy  of  assurance,  or  other  thing  not 
conveniently  divisible,  the  last  preceding  words  will  he  omitted.  In 
the  ease  of  a  policy  of  assurance,  the  following,  or  some  similar  words, 
should  be  inserted : — 

'^  and,  as  to  the  said  policy  or  policies  of  assurances,  either 
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LBA8BB0LM  OB   pubUc  auctioii  OF  private  contract,  with  power^  upon  euiy 

cHATTi^TooHic    ^^^^  ^^i  ^  makc  any  stipulations  as  to  title  or  evidence 

or  commencement  of  title,  or  otherwise,  which  the  said 

[mortgagee],  his  executors,  administrators,  or  assigns  shall 
deem  proper ;  and  also  with  power  to  buy  in,  or  rescind,  or 
vaiy  any  contract  for  sale,  and  to  resell  without  being 
responsible  for  any  loss  occasioned  thereby  (q) ;  and,  for 
the  purposes  aforesaid  or  any  of  them,  to  execute  and  do 
all  such  assurances  and  things  as  he  or  they  shall  think 
fit;  And  that,  after  any  sale  or  sales  shall  have  been 
made  under  this  present  power  of  sale,  the  said  [mort- 
gagor],  his  executors,  administrators,  and  assigns  shall 

stand  possessed  of  the  said  last days  of  the  said  term 

of years,  upon  trust  for  the  purchaser  or  purchasers 

of  the  premises  comprised  in  the  said  term  hereby  granted, 

and  to  assign  and  dispose  of  the  same  as  such  purchaser 

Power  to  be         or  purchasers  shall  direct  (r) ;  Provided  always,  and  it  is 

ce^STeventi"^   hereby  agreed  and  declared,  that  the  said  [Tnortgagee]^  his 

executors,  administrators,  or  assigns  shall  not  execute 
the  power  of  sale  hereinbefore  contained,  unless  and  until 
default  shall  have  been  made  in  payment  at  the  time 
hereinbefore  appointed  for  payment  thereof  of  some  prin- 


by  way  of  surrender  to  the  oflSce  or  offices  by  which  the 
same  have  been  or  may  be  granted,  or  otherwise." 

{q)  If  there  be  a  prior  subsisting  mortgage,  add, 

''  And  with  power  to  make  any  such  sale  as  aforesaid  either 

subject  to  the  said  indenture  of  the day  of [the 

prior  mortgage]  and  to  the  principal  money  and  interest 
intended  to  be  thereby  secured  or  any  part  thereof  respec- 
tively, or  (with  the  concurrence  of  the  person  or  persons 
for  the  time  being  entitled  thereto)  freed  and  discharged 
therefrom,  and  in  the  latter  case  either  upon  the  terms  of 
such  principal  money  and  interest  or  any  part  thereof 
respectively  being  discharged  out  of  the  purchase  monies, 
or  otherwise." 

(r)  This  declaration  applies  only  to  the  case  of  a  mortgage  W 
demise,  in  which  a  nominal  reversion  is  left  in  the  mortgagor. 


i 
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cipal  money  or  interest,  the  payment  whereof  is  intended  i^amholdsob 
to  be  hereby  secured,  and  he  or  they  shall  have  given  a  oHAnBUTooinL 
notice  in  writing  to  the  said  [mortgagor],  his  executors, 
administrators,  or  assigns  to  pay  off  the  monies  for  the 
time  being  owing  on  the  security  of  these  presents,  or  left 
a  notice  in  writing  to  that  effect  at  or  upon  some  part 
of  the  premises  hereinbefore  expressed  to  be  hereby 
demised  (»)y  and  default  shall  have  been  made  in  payment 
of  the  whole  or  part  of  such  monies  for  six  calendar 
months  from  the  time  of  giving  or  leaving  such  notice,  or 
unless  and  until  the  whole  or  part  of  some  half-yearly 
payment  of  interest  which  shall  become  due  on  the 
security  of  these  presents  shall  have  become  in  arrear  for 
three  calendar  months,  and  every  such  notice  as  aforesaid 
shall  be  sufficient  though  not  addressed  to  any  person  or 
persons  by  name  or  designation,  and  notwithstanding  the 
person  or  any  of  the  persons  affected  thereby  may  be 
unborn,  unascertained,  or  under  disability.  Provided  PmcbMernot to 
ALSO,  and  it  is  hereby  agreed  and  declared,  that,  upon  any  e^nto*h*Je*hai>- 
sale  purporting  to  be  made  in  pursuance  of  the  aforesaid  pened,  nor  to  be 
power  in  that  behalf,  the  purchaser  or  purchasers  shall  gaisrity  in  aaie. 
not  be  bound  to  see  or  inquire  whether  either  of  the  cases 
mentioned  in  the  clause  or  provision  lastly  hereinbefore 
contained  has  happened,  or  whether  any  default  has  been 
made  in  payment  of  any  principal  money  or  interest 
intended  to  be  hereby  secured  at  the  time  hereinbefore 
appointed  for  payment  thereof,  or  whether  any  money 
remains  on  the  security  jof  these  presents,  or  as  to  the 
necessity  or  expediency  of  the  stipulations  subject  to 
which  such  sale  shall  have  been  made,  or  otherwise  as  to 
the  propriety  or  regularity  of  such  sale :  And  notwith- 
standing any  impropriety  or  irregularity  whatsoever  in 
any  such  sale,  the  same  shall,  as  far  as  regards  the  safety 
and  protection  of  the  purchaser  or  purchasers,  be  deemed 


(«)  This  obviously  does  not  apply  to  a  policy  of  assurance  or  otber 
personal  chattel.  In  such  case,  and  in  mortgages  of  reversions  and 
the  like,  it  is  usual  to  name  the  office  of  a  solicitor,  or  the  place  of 
abode,  or  the  last  known  place  of  abode  in  England  of  the  mortgagor. 

70In  I.  ^ 
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L1A8BH0LDB  OB 

PIRSOHAL 

OHATTSLB  TO  OHI. 


Beoeipt  of 
mortgagee  to  be 
a  diflcharge  for 
purchaM-money. 


Trusts  of  pnr- 
cbase-money. 


Power  of  sale  to 
be  exercised  by 
any  person  enti- 
tled to  give  a 
receipt  for 
mortgage-money. 

Mortgagee  not  to 
be  liable  for  in- 
Tolontary  losses. 


to  be  within  the  aforesaid  power  in  that  behalf,  and  be 
valid  and  effectual  accordingly ;  And  the  remedy  of  the 
said  [mortgagor],  hiB  executors,  administrators,  or  assigns, 
in  respect  of  any  breach  of  the  clause  or  provision  lastly 
hereinbefore  contained,  or  of  any  impropriety  or  irregu- 
larity whatsoever  in  any  such  sale,  shall  be  in  damages 
only ;  And  rr  is  hereby  also  agreed  and  declared,  that, 
upon  any  such  sale  as  aforesaid,  the  receipt  of  the  said 
[mortgagee],  his  executors,  administrators,  or  assigns  for 
the  purchase-monies  of  the  premises  sold  {t\  shall  effec- 
tually discharge  the  purchaser  or  purchasers  therefrom, 
and  from  being  concerned  to  see  to  the  application  or 
being  answerable  for  any  loss  or  misapplication  thereof. 
And  n  is  hereby  further  agreed  and  declared  that  the 
said  [m^ortgagee],  his  executors,  administrators,  or  assigns 
shall,  by  and  out  of  the  monies  which  shall  arise  from 
any  such  sale  as  aforesaid  (u),  in  the  first  place,  reimburse 
himself  or  themselves,  or  pay  or  discharge  all  the  costs 
and  expenses  incurred  in  or  about  such  sale,  or  otherwise 
in  respect  of  the  premises ;  And,  in  the  next  place,  apply 
such  monies  in  or  towards  satisfaction  of  the  monies  for 
the  time  being  owing  on  the  security  of  these  presents;. 
And  then  pay  the  surplus  (if  any)  of  the  said  monies 
which  shall  arise  from  such  sale  unto  the  said  [m^ortga>gor]f 
his  executors,  administrators,  or  assigns.  And  it  is 
HEREBY  also  agreed  and  declared,  that  the  aforesaid  power 
of  sale  may  be  exercised  by  any  person  or  persons  who 
for  the  time  being  shall  be  entitled  to  receive  and  give  a 
discharge  for  the  monies  owing  on  the  security  of  these 
presents.  Provided  also,  and  it  is  hereby  agreed  and 
declared,  that  the  said  [mortgagee],  his  executors,  adminis- 
trators, and  assigns  shall  not  be  answerable  or  accountable 
for  any  involuntary  losses  which  may  happen  in  or  about 
the  exercise  or  execution  of  the  aforesaid  power  and  trusts, 
or  any  of  them. 


{t)  If  there  be  a  subsisting  mortgage,  add, 
or  for  so  much  thereof  as  shall  be  paid  to  h\m  or  them. 

(u)  and  which  shall  be  paid  to  him  or  them. 
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rV.  And  it  is  hereby  provided  and  declared,  that  it 
shall  be  lawful  for  the  said  [mortgageesjy  or  the  [survivors 
or]  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  at  any  time  or  times 

after  the  said day  of next  (ar),  without  any  further 

consent  on  the  part  of  the  said  [maiirgagor]^  his  executors, 
administrators,  or  assigns,  to  sell  the  said  premises  herein- 
before expressed  to  be  hereby  demised  (y),  or  any  part  or 
parts  thereof,  either  together  or  in  parcels  (;?),  and  either 
by  public  auction  or  private  ^contract,  with  powef,  upon 
any  such  sale,  to  make  any  stipulations  as  to  title  or  evi- 
dence or  commencement  of  title,  or  otherwise,  which  the 
said  [mortgagees],  or  the  [survivors  or]  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  their 
or  his  assigns,  shall  deem  proper ;  And  also  with  power  to 
buy  in  or  rescind,  or  vary  any  contract  for  sale,  and  to 
resell  without  being  responsible  for  any  loss  occasioned 
thereby  (a) ;  and,  for  the  purposes  aforesaid  or  any  of 
them,  to  execute  and  do  all  such  assurances  and  things 
as  they  or  he  shall  think  fit;  Aki>  that,  after  any 
sale  shall  have  been  made  under  this  present  power  of 
sale,  the  said  [m^ortgagor],  his  executors,  administrators, 
and  assigns  shall  stand  possessed  of  the  said  last 
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{x)  The  day  named  in  the  proviso  for  redemption  for  payment  of 
the  principaL 

(y)  Or^  assigned,  as  the  case  may  be. 

(z)  Tide  supra,  p.  224,  n.  (p). 

(a)  If  there  be  a  prior  subsisting  mortgage,  add. 

And  with  power  to  make  any  such  sale  as  aforesaid  either 

subject  to  the  said  indenture  of  the day  of [the 

prior  m/)rigage]  and  to  the  principal  money  and  interest 
intended  to  be  thereby  secured,  or  (with  the  concurrence 
of  the  person  or  persons  for  the  time  being  entitled  thereto) 
freed  and  discharged  therefrom,  and  in  the  latter  case 
either  upon  the  terms  of  such  principal  money  and  interest 
or  any  part  thereof  respectively  being  discharged  out  of 
the  purchase  monies,  or  otherwise. 

^2 
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days  of  the  said  term  of  years  upon  trust  for   , 

the  purchaser  or  purchasers  on  snch  sale,  and  to  assign 
and  dispose  of  the  same  as  such  purchaser  or  pur- 
FowMtobeewr-  chasers  shall  direct(!)).  Provided  alwats,  and  it  is 
S^B^te."™''  hereby  ^eed  and  declared,  that  the  said  [mortgagees], 
or  the  [survivors  or]  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  their  or  his  assigns 
shall  not  execute  the  power  of  sale  hereinbefore  con- 
tained, unless  and  until  default  shall  have  been  made 
in  payment  at  the  time^  hereinbefore  appointed  for 
payment  thereof  of  some  principal  money  or  interest, 
the  payment  whereof  is  intended  to  be  hereby  secured, 
and  they  or  he  shall  have  given  a  notice  in  writing  to 
the  said  [inortgagor],  his  executors,  administrators,  or 
assigns  to  pay  off  the  monies  for  the  time  being  owing  on 
the  security  of  these  presents,  or  left  a  notice  in  writing 
to  that  effect  at  or  upon  some  part  of  the  premises  herein* 
before  expressed  to  be  hereby  demited  (c),  and  default 
shall  have  been  made  in  payment  of  the  whole  or  part  of 
such  monies  for  six.  calendar  months  &om  the  time  of 
giving  or  leaving  such  notice,  or  unless  and  until  the 
whole  or  part  of  some  half-yearly  payment  of  interest 
which  shall  have  become  due  on  the  security  of  these 
presents  shall  have  become  in  arrear  for  three  calendar 
months ;  and  every  such  notice  as  aforesaid  shall  be  suf- 
ficient though  not  addressed  to  any  person  or  persons  by 
name  or  designation,  and  notwithstanding  the  person 
or  any  of  the  persons  affected  thereby  may  be  unborn, 
PnnJiaaer  doI  to  unascertained,  or  under  disability :  Provided  also,  and 
erenta  hare  lap-  '*  ^^  hereby  agreed  and  declared,  that,  upon  any  sale 
penod,  nor  to  b«  purporting  to  be  made  in  pursuance  of  the  aforesaid  power 
snUritr  ia  BttU.  ^  ^hat  behalf,  the  purchaser  or  purchasers  shall  not  be 
bound  to  see  or  inquire  whether  either  of  the  cases  men- 
tioned in  the  clause  or  provision  lastly  hereinbefore 
contained  has   happened,   or  whether   any  default  has 


(b)  Vide  nipn,  p.  224,  n.  (r). 
(e)  Tide  supra,  p.  22«,  d.  (*). 
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been  made  in  payment  of  any  principal  money  or  interest   M^fl«H0">8  ob 
intended  to  be  hereby  secured  at  the  time  hereinbefore      ohattba  to 
appointed  for  payment  thereof,  or  whether  any  money        mybbal. 
remains  on  the  security  of  these  presents,  or  as  to  the 
necessity  or  expediency  of  the   stipulations   subject  to 
which  such  sale  shall  have  been  made,  or  otherwise  as  to 
the  propriety  or  regularity  of  such  sale ;    And  notwith- 
standing any  impropriety  or  irregularity  whatsoever  in 
any  such  sale,  the  same  shall,  as  far  as  regards  the  safety 
and  protection  of  the  purchaser  or  purchasers,  be  deemed 
to  be  within  the  aforesaid  power  in  that  behalf,  and  be 
yahd  and  effectual  accordingly ;    And  the  remedy  of  the 
said  [mor^o^or],  his  executors,  administrators,  or  assigns 
in  respect  of  any  breach  of  the  clause  or  provision  lastly 
hereinbefore  contained,  or  of  any  impropriety  or  irregu- 
larity whatsoever  in  any  such  sale,  shall  be  in  damages 
only.    And  it  is  hereby  also  agreed  and  declared,  that,  Keceipt  of 
upon  any  such  sale  as  aforesaid,  the  receipt  of  the  said  a  discharge  for 
[mortgagees]  or  the  [survivors  or]  survivor  of  them,  or  i^^^haae- 
the- executors  or  administrators  of  such  survivor,  their 
or  his  assigns,  for  the  purchase-monies  of  the  premises 
sold  (d),  shall  effectually  discharge  the  purchaser  or  pur- 
chasers therefrom  and  from  being  concerned  to  see  to  the 
application  or  being  answerable  for  any  loss  or  misappli- 
cation thereof.    And  it  is  hereby  further  agreed  and  Trnatsofpur- 
declared,  that  the  said  [mortgagees],  and  the  [survivors  «"®'°^^'*^*- 
or]  survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  shall,  by  and  out  of 
the  monies  which  shall  arise  from  any  such  sale  as  afore- 
said («),  in  the  first  place,  reimburse  themselves  or  himself, 
or  pay  or  discharge  all  the  costs  and  expenses  incurred 
in  or  about  such  sale,  or  otherwise  in  respect  of  the  pre- 
mises ;  And,  in  the  next  place,  apply  such  monies  in  or 
towards  satisfaction  of   the  monies  for  the  time  being 

(d)  If  there  be  a  prior  subsisting  mortgage,  add, 

or  for  so  much  thereof  as  shall  be  paid  to  them  or  him. 

(e)  and  which  shall  be  paid  to  them  or  hinu 
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owing  on  the  security  of  these  presents ;  And  then  pay 
the  surplus  (if  any)  of  the  said  monies  which  shall  arise 
from  such  sale  unto  the  said  [mortgagor]y  his  executors, 
administrators,  or  assigns.  And  rr  is  hereby  also  agreed 
and  declared,  that  the  aforesaid  power  of  sale  may  be 
exercised  by  any  person  or  persons  who  for  the  time  being 
shall  be  entitled  to  receive  and  give  a  discharge  for  the 
monies  owing  on  the  security  of  these  presents.  Provided 
ALSO,  and  it  is  hereby  agreed  and  declared,  that  the  said 
[mortgagees],  or  any  of  them,  their  or  any  of  their  execu- 
tors, administrators,  or  assigns,  shall  not  be  answerable 
for  any  involuntary  losses  which  may  happen  in  or  about 
the  exercise  or  execution  of  the  aforesaid  power  and  trusts, 
or  any  of  them. 


VRSBHOLDS  OB 

OOPTHOLDB  ABB 

LBASSBOLSfl 

TO  0MB. 


V.  Akd  it  is  hereby  provided  and  declared,  that  it 
shall  be  lawful  for  the  said  [mortgagee] ,  his  executors, 
administrators,  or  assigns,  at  any  time  or  times  after  the 
said day  of next(/),  without  any  further  con- 
sent on  the  part  of  the  said  [mxyrtgagor],  his  heirs,  execu- 
tors, administrators,  or  assigns,  to  sell  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted(g)  and  demised 
respectively  or  any  of  them,  or  any  part  or  parts  thereof 
respectively,  either  together  or  in  parcels,  and  either  by 
pubUc  auction  or  private  contract,  with  power,  upon  any 
such  sale,  to  make  any  stipulations  as  to  title  or  evidence 
or  commencement  of  title  or  otherwise,  which  the  said 
[mortgagee],  his  executors,  administrators,  or  assigns  shall 
deem  proper ;  and  also  with  power  to  buy  in  or  rescind 
or  vary  any  contract  for  sale,  and  re-seU  without  being 
responsible  for  any  loss  occasioned  thereby  (A),  and  for 


(/)  The  day  named  in  the  proviso  for  redemption  for  payment  of 
the  principal. 

{g)   Or,   hereinbefore    covenanted   to   be   surrendered, 
as  the  case  may  be.  , 

(A)  K  the  niortgage  be  made  subject  to  a  subsisting  mortgage,  add. 

And  with  power  to  make  any  such  sale  as  aforesaid  either 

subject  to  the  said  indenture  of  the day  of [the 
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the  purposes  aforesaid  or  any  of  them  to  execute  and  do    [nnHOLM  or 
all  such  assurances  and  things  as  he  or  they  shall  think    ^^i^^j^ 
fit.    And  it  is  hereby  agreed  and  declared,  that,  upon        ^  okb. 
any  sale  of  freehold  (i)  hereditaments,  under  the  power  of  Heirof  mori^agee 
sale  hereinbefore  contained  by  the  executors  or  adminis-  *o«o">c^"^co«i- 
trators  of  the  said  [mortgagee],  or  by  any  other  person  or 
persons  who  may  not  be  seised  of  the  legal  estate  in 
the  premises  sold,  the  heirs  of  the  said  [mortgagee] , 
or  any  other  person  or  persons  in  whom  the  legal  estate 
of  the  same  premises  shall  be  vested,  shall  make  such 
assurances   of  the   same,    for  the  purpose  of  carrying 
the  sale  thereof  into  effect,  as  the  person  or  persons  by 
whom  the  sale  shall  be  made  shall  direct ;  And  that  (k)  After  sale  of 
after  any  sale  of  leasehold   hereditaments    under    the  wnai  repr^nta- 
present  power  of  sale,  the  said  [mortgagor],  his  executors,  tiveof  mortg^r 
administrators,  and  assigns  shall  stand  possessed  of  the  as  trustee  for 

said  last days  of  the  said  term  of years,  upon  P"cl>*"«^* 

trust  for  the  purchaser  or  purchasers  on  such  sale,  and 

to  assign  and  dispose   of  the  same   as  such  purchaser 

or  purchasers  shall  direct ;  Provided  always,  and  it  is  Power  to  be 

hereby  agreed  and  declared,   that  the  said  [mortgagee],  ^'^^^^^ 

his  executors,  administrators,  or  assigns  shall  not  execute 

the  power  of  sale  hereinbefore   contained,  unless  and 

until  default  shall  have  been  made  in  payment  at  the 

time  hereinbefore  appointed  for  payment  thereof  of  some 

principal  money  or   interest,   the  payment  whereof  is 


prior  mortgage]  and  the  principal  money  and  interest 
thereby  secured  or  any  part  thereof  respectively,  or  (with 
the  concurrence  of  the  person  or  persons  for  the  time  being 
entitled  thereto)  freed  and  discharged  therefrom,  and  in 
the  latter  case  either  upon  the  terms  of  such  principal 
money  and  interest  being  discharged  out  of  the  purchase 
monies,  or  otherwise. 

(t)  Or,  copyhold,  as  the  case  may  be. 

{k)  This  declaration  Ib  applicable  only  when  the  leaseholds  are 
mortgaged  by  demise,  in  which  case  a  nominal  reversion  is  left  in 
the  mortgagor ;  it  most  be  omitted  when  the  leaseholds  are  assigned. 
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intended  to  be  hereby  secured,  and  he  or  they  shall  have 
given  a  notice  in  writing  to  the  said  [mortgagor],  his  heirs, 
executors,  administrators,  or  assigns  to  pay  off  the  monies 
for  the  time  being  owing  on  the  security  of  these  presents, 
or  left  a  notice  in  writing  to  that  effect  at  or  upon  some 
part  of  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted  {I)  and  demised  respectively,  and  default 
shall  have  been  made  in  payment  of  the  whole  or  part  of 
such  monies  for  six  calendar  months  from  the  time  of 
giving  or  leaving  such  notice,  or  unless  and  until  the  whole 
or  part  of  some  half-yearly  payment  of  interest,  which 
shall  become  due  on  the  security  of  these  presents,  shall 
have  become  in  arrear  for  three  calendar  months;  and 
every  such  notice  as  aforesaid  shall  be  sufficient  though 
not  addressed  to  any  person  or  persons  by  name  or 
designation,  and  notwithstanding  the  person  or  any  of 
the  persons  affected  thereby  may  be  unborn,  unascertained, 
or  under  disability.  Provided  also,  and  it  is  hereby 
agreed  and  declared,  that,  upon  any  sale  purporting  to 
be  made  in  pursuance  of  the  aforesaid  power  in  that  behalf, 
the  purchaser  or  purchasers  shall  not  be  bound  to  see  or 
inquire  whether  either  of  the  cases  mentioned  in  the 
clause  or  provision  lastly  hereinbefore  contained  has  hap- 
pened, nor  whether  any  money  remains  on  the  security 
of  these  presents,  nor  as  to  the  necessity  or  expediency 
of  the  stipulations  subject  to  which  such  sale  shall  have 
been  made,  nor  otherwise  as  to  the  propriety  or  regularity 
of  such  sale;  and  notwithstanding  any  impropriety  or 
irregularity  whatever  in  any  such  sale,  the  same  shall,  as  £Eir 
as  regards  the  safety  and  protection  of  the  purchaser  or 
purchasers,  be  deemed  to  be  within  the  aforesaid  power 
in  that  behalf,  and  be  valid  and  effectual  accordingly,  and 
the  remedy  of  the  said  [mortgagor],  his  heirs,  executors, 
administrators,  or  assigns,  in  respect  of  any  breach  of 
the  clause  or  provision  lastly  hereinbefore  contaiDed,  or 


{I)  Or,    hereinbefore    covenanted    to    be    surrendered, 
as  the  oase  may  be. 


. 
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of  any  impropriety  or  irregularity  whatsoever  in  any  such    nxmoum  or 

,,,,,.,  lA  J      COPYHOLDS  AHJ> 

sale,  snail  be  in  damages  only ;  And  it  is  hereby  agreed  liasxholds 
and  declared^  that,  upon  any  such  sale  as  aforesaid,  the  ^on. 
receipt  of  the  said  [mortgagee],  his  executors,  adminis-  Mortgagee'a 
trators,  or  assigns  for  the  purchase-money  of  the  premises  ais^iige  for* 
sold  (m)  shall  eflfectually  discharge  the  purchaser  or  pur-  purchase-money. 
chasers  therefrom,  and  from  being  concerned  to  see  to  the 
application  or  being  answerable  for  the  loss  or  misappli- 
cation thereof:  And  it  is  hereby  further  acnreed  and  ^"teofp'uf- 

,    ,       chase-money. 

declared,  that  the  said  [mortgagee]^  his  executors,  adminis- 
trators,  or  assigns   shall,  by  and    out  of   the   monies 
which  shall  arise  from  any  such  sale  as  aforesaid  (n),  in 
the  first  place,  reimburse  himself  or  themselves,  or  pay 
or  discharge  all  the  costs  and  expenses  incurred  in  or 
about  such  sale  or  otherwise  in  respect  of  the  premises, 
and  in  the  next  place  apply  such  monies  in  or  towards 
satisfaction  of  the  monies  for  the  time  being  owing  on 
the  security  of  these  presents,  and  then  pay  the  surplus 
(if  any)  of  the  monies  which  shall  arise  from  the  said  sale 
unto  the  said  [mortgagor],  his  executors,  administrators, 
or  assigns  as  personal  estate  (o).    And  it  is  hereby  also  Power  of  sale  may 
agreed  and  declared,  that  the  aforesaid  power  of  sale  may  ^y  !^^^enti- 
be  exercised  by  any  person  or  persons  who  for  the  time  tied  to  give  a 
being  shall  be  entitled  to  receive  and  give  a  discharge  -  Jl^^aae^noney. 
for  the  monies  for  the  time  being  owing  on  the  security 
of  these  presents.     Provided  also,   and  it  is  hereby  Mortgagee  not 
declared  that  the  said  [mortgagee],  his  heirs,  executors,  mvoiuntary 

losses. 

(m)  If  there  be  a  prior  subsisting  mortgage,  add, 
or  for  so  much  thereof  as  shall  be  paid  to  him  or  them. 

(n)  and  which  shall  be  paid  to  him  or  them. 

(o)  The  mortgagor  may  of  course  direct  that  the  sarplas  money 
arisang  £rom  a  sale  shall  be  paid  as  lie  pleases,  cither  to  his  real  or 
peiBonal  representatives,  or  partly  to  one  and  partly  to  the  other ; 
bat  the  mortgagees  may  very  properly  require  that  he  shall  clearly 
point  out  the  hand  to  receive  the  money,  in  order  that  they  may  not 
be  involved  in  [any  question  which  may  arise  between  his  heir  and 
his  executor  as  to  the  division  of  a  mixed  surplus  arising  from  real 
and  personal  estate. 
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iMussBoum  OB  owing  On  the  security  of  these  presents ;  And  then  pay 
ohaSmumpo  ^®  surplus  (if  any)  of  the  said  monies  which  shall  arise 
81TBKAL.  from  such  sale  unto  the  said  [mortgagor]^  his  executors, 
Power  of  sale  to  administrators,  or  assigns.  And  it  is  hereby  also  agreed 
Mj^ra^e^  and  declared,  that  the  aforesaid  power  of  sale  may  be 
titled  to  giye  a  exercised  by  any  person  or  persons  who  for  the  time  being 
ma^age^money.  shall  be  entitled  to  receive  and  give  a  discharge  for  the 
Mortgagees  not  monies  owing  on  the  security  of  these  presents.  Provided 
ittJoi  ^^tMT^*^^  ALSO,  and  it  is  hereby  agreed  and  declared,  that  the  said 
lowes,  [mortgageeslj  or  any  of  them,  their  or  any  of  their  execu- 

tors, administrators,  or  assigns,  shall  not  be  answerable 
for  any  involuntary  losses  which  may  happen  in  or  about 
the  exercise  or  execution  of  the  aforesaid  power  and  trusts, 
or  any  of  them. 

vBnHOLM  OB  Y.  And  it  is  hereby  provided  and  declared,  that  it 
~™~^^  shaU  be  lawful  for  the  said  [mortgagee],  his  executors, 
TO  oNK.  administrators,  or  assigns,  at  any  time  or  times  after  the 
said day  of next  (/),  without  any  further  con- 
sent on  the  part  of  the  said  [mortgagor],  his  heirs,  execu- 
tors, administrators,  or  assigns,  to  sell  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted(g)  and  demued 
respectively  or  any  of  them,  or  any  part  or  parts  thereof 
respectively,  either  together  or  in  parcels,  and  either  by 
public  auction  or  private  contract,  with  power,  upon  any 
such  sale,  to  make  any  stipulations  as  to  title  or  evidence 
or  commencement  of  title  or  otherwise,  which  the  said 
[mortgagee],  his  executors,  administrators,  or  assigns  shaU 
deem  proper ;  and  also  with  power  to  buy  in  or  rescind 
or  vary  any  contract  for  sale,  and  re-sell  without  being 
responsible  for  any  loss  occasioned  thereby  {h),  and  for 

(/)  The  day  named  in  the  proviso  for  redemption  for  payment  of 
the  principal. 

{g)   Or,   hereinbefore    covenanted   to   be   surrendered, 
as  the  case  may  be.  , 

(fi)  K  the  mortgage  be  made  subject  to  a  subsisting  mortgage,  add. 

And  with  power  to  make  any  such  sale  as  aforesaid  either 

subject  to  the  said  indenture  of  the day  of [the 
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the  purposes  aforesaid  or  any  of  them  to  execute  and  do    IfRRHOLDs  or 
all  such  assurances  and  things  as  he  or  they  shall  think    ^l^^^^j^ 
fit.     And  it  is  hereby  agreed  and  declared,  that,  upon        wovn. 
any  sale  of  freehold  (i)  hereditaments,  under  the  power  of  Heirof  mortgagee 
sale  hereinbefore  contained  by  the  executors  or  adminis-  *<>  concur  moon- 
trators  of  the  said  [mortgagee],  or  by  any  other  person  or 
persons  who  may  not  be  seised  of  the  legal  estate  in 
the  premises  sold,  the  heirs  of  the  said  [mortgagee]y 
or  any  other  person  or  persons  in  whom  the  legal  estate 
of  the  same  premises  shall  be  vested,  shall  make  such 
assurances  of  the  same,   for  the  purpose  of  carrying 
the  sale  thereof  into  effect,  as  the  person  or  persons  by 
whom  the  sale  shall  be  made  shall  direct ;  And  that  {k)  After  sale  of 
after  any  sale  of  leasehold   hereditaments    imder    the  gonai  repr^nta- 
present  power  of  sale,  the  said  [mortgagor],  his  executors,  tiye  of  mortgagor 
administrators,  and  assigns  shall  stand  possessed  of  the  as  trustee  for 

said  last days  of  the  said  term  of years,  upon  P"^^**"®^* 

trust  for  the  purchaser  or  purchasers  on  such  sale,  and 

to  assign  and  dispose  of  the   same   as  such  purchaser 

or  purchasers  shall  direct ;  Provided  always,  and  it  is  Power  to  be 

hereby  agreed  and  declared,  that  the  said  [mortgagee],  ^j^^y^nte  "* 

his  executors,  administrators,  or  assigns  shall  not  execute 

the  power  of  sale  hereinbefore  contained,  unless  and 

until  default  shall  have  been  made  in  payment  at  the 

time  hereinbefore  appointed  for  payment  thereof  of  some 

principal  money  or   interest,   the  payment  whereof  is 


prior  mortgage]  and  the  principal  money  and  interest 
thereby  secured  or  any  part  thereof  respectively,  or  (with 
the  concurrence  of  the  person  or  persons  for  the  time  being 
entitled  thereto)  freed  and  discharged  therefrom,  and  in 
the  latter  case  either  upon  the  terms  of  such  principal 
money  and  interest  being  discharged  out  of  the  purchase 
monies,  or  otherwise. 

(t)  Or,  copyhold,  as  the  case  may  be» 

{k)  This  declaration  is  applicable  only  when  the  leaseholds  are 
mortgaged  by  demise,  in  which  case  a  nominal  reversion  is  left  in 
the  mort^gagor ;  it  mnst  be  omitted  when  the  leaseholds  are  assigned. 
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intended  to  be  hereby  secured,  and  he  or  they  shall  haye 
given  a  notice  in  writing  to  the  said  [mortgagor],  his  heirs, 
executors,  administrators,  or  assigns  to  pay  off  the  monies 
for  the  time  being  owing  on  the  security  of  these  presents, 
or  left  a  notice  in  writing  to  that  effect  at  or  upon  some 
part  of  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted  (Q  and  demised  respectively,  and  default 
shall  have  been  made  in  payment  of  the  whole  or  part  of 
such  monies  for  six  calendar  months  from  the  time  of 
giving  or  leaving  such  notice,  or  unless  and  until  the  whole 
or  part  of  some  half-yearly  payment  of  interest,  which 
shall  become  due  on  the  security  of  these  presents,  shall 
have  become  in  arrear  for  three  calendar  months ;  and 
every  such  notice  as  aforesaid  shall  be  sufi&cient  though 
not  addressed  to  any  person  or  persons  by  name  or 
designation,  and  notwithstanding  the  person  or  any  of 
the  persons  affected  thereby  may  be  unborn,  unascertained^ 
or  under  disability.  Provided  also,  and  it  is  hereby 
agreed  and  declared,  that,  upon  any  sale  purporting  to 
be  made  in  pursuance  of  the  aforesaid  power  in  that  behalf, 
the  purchaser  or  purchasers  shall  not  be  bound  to  see  or 
inquire  whether  either  of  the  cases  mentioned  in  the 
clause  or  provision  lastly  hereinbefore  contained  has  hap- 
pened, nor  whether  any  money  remains  on  the  security 
of  these  presents,  nor  as  to  the  necessity  or  expediency 
of  the  stipulations  subject  to  which  such  sale  shall  have 
been  made,  nor  otherwise  as  to  the  propriety  or  regularity 
of  such  sale;  and  notwithstanding  any  impropriety  or 
irregularity  whatever  in  any  such  sale,  the  same  shall,  as  fieur 
as  regards  the  safety  and  protection  of  the  purchaser  or 
purchasers,  be  deemed  to  be  within  the  aforesaid  power 
in  that  behalf,  and  be  valid  and  effectual  accordingly,  and 
the  remedy  of  the  said  [mortgagor],  his  heirs,  executors, 
administrators,  or  assigns,  in  respect  of  any  breach  of 
the  clause  or  provision  lastly  hereinbefore  contained,  or 


(/)  Or,    hereinbefore    covenanted    to    be    surrendered, 
a»  the  oase  may  be. 
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of  any  impropriety  or  irregularity  whatsoever  in  any  such  »miholm  ob 

sale,  shall  be  in  damages  only ;  And  it  is  hereby  agreed  lbasbholxm 

and  declared,  that,  upon  any  such  sale  as  aforesaid,  the       _'^^^ 


receipt  of  the  said  [mortgagee],  his  executors,  adminis-  Mortgagee's 
trators,  or  assigns  for  the  purchase-money  of  the  premises  discharge  for 
sold  (m)  shall  effectually  discharge  the  purchaser  or  pur-  puwliase-money. 
chasers  therefrom,  and  from  being  concerned  to  see  to  the 
application  or  being  answerable  for  the  loss  or  misappli- 
cation  thereof;  And  rr  is  hekeby  further  agreed  and  ^^^wtaofpnr- 
declared,  that  the  said  [mortgagee]^  his  executors,  adminis- 
trators, or  assigns   shall,  by  and   out  of   the  monies 
which  shall  arise  from  any  such  sale  as  aforesaid  (n),  in 
the  first  place,  reimburse  himself  or  themselves,  or  pay 
or  discharge  all  the  costs  and  expenses  incurred  in  or 
about  such  sale  or  otherwise  in  respect  of  the  premises, 
and  in  the  next  place  apply  such  monies  in  or  towards 
satisfaction  of  the  monies  for  the  time  being  owing  on 
the  security  of  these  presents,  and  then  pay  the  surplus 
(if  any)  of  the  monies  which  shall  arise  from  the  said  sale 
unto  the  said  [mortgagor],  his  executors,  administrators, 
or  assigns  as  personal  estate  (o).    And  it  is  hereby  also  Power  of  sale  may 
agreed  and  declared,  that  the  aforesaid  power  of  sale  may  ^/^^^l^enU- 
be  exercised  by  any  person  or  persons  who  for  the  time  tied  to  give  a 
being  shall  be  entitled  to  receive  and  give  a  discharge  •  j^haae^money. 
for  the  monies  for  the  time  being  owing  on  the  security 
of  these  presents.     Provided  also,  and  it  is  hereby  Mortgagee  not 
declared  that  the  said  [mortgagee],  his  heirs,  executors,  iuToinntary 

losses. 

(m)  If  there  be  a  prior  sabsisting  mortgage,  add, 
or  for  so  much  thereof  as  shall  be  paid  to  him  or  them. 

(n)  and  which  shall  be  paid  to  him  or  them. 

(o)  The  mortgagor  may  of  course  direct  that  the  snrplos  money 
arising  from  a  sale  shall  be  paid  as  he  pleases,  cither  to  his  real  or 
personal  representatires,  or  partly  to  one  and  partly  to  the  other ; 
bat  the  mortgagees  may  very  properly  reqidre  that  he  shall  clearly 
point  out  the  hand  to  receive  the  money,  in  order  that  they  may  not 
be  involved  in  [any  question  which  may  arise  between  his  heir  and 
his  executor  as  to  the  division  of  a  mixed  surplus  arising  from  real 
and  personal  estate. 
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YI.  And  n  is  hereby  provided  and  declared  that  it  shall 
be  lawful  for  the  said  [mortgagees],  or  the  [survivors  or] 
survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  or  their  or  his  assigns,  at  any  time  or  times  after 

the  said day  of  next  (jp),  without  any  further 

consent  on  the  part  of  the  said  [mortgagor],  his  heirs, 
executors,  administrators,  or  assigns,  to  sell  the  said 
premises  hereinbefore  expressed  to  be  hereby  grranted(^)  and 
demised  respectively,  or  any  of  them,  or  any  part  or  parts 
thereof  respectively,  either  together  or  in  parcels,  and  either 
by  public  auction  or  private  contract,  with  power  upon  any 
such  sale  to  make  any  stipulations  as  to  title  or  evidence 
or  commencement  of  title,  or  otherwise,  which  the  said 
[mortgagees],  or  the  [survivors  or]  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  or  their  or 
his  assigns  shall  deem  proper ;  And  also  with  power  to  buy 
in  or  rescind  or  vary  any  contract  for  sale,  and  resell  without 
being  responsible  for  any  loss  occasioned  thereby  (r) ;  And 
for  the  purposes  aforesaid,  or  any  of  them,  to  execute  and 
do  all  such  assurances  and  things  as  they  or  he  shall  think 


{p)  The  day  named  in  the  proviso  for  redemption  for  payment  of 
the  principal. 

{q)  Or,  hereinbefore  covenanted  to  be  surrendered. 

(r)  If  the  mortgage  be  made  subject  to  a  subsisting  mortgage,  add, 

And  with  power  to  make  any  such  sale  as  aforesaid  either 

subject  to  the  said  indenture  of  the day  of [the 

prior  mortgage'\  and  the  principal  money  and  interest 
thereby  secured  or  any  part  thereof  respectively,  or  (with 
the  concurrence  of  the  person  or  persons  for  the  time  being 
entitled  thereto)  freed  and  discharged  therefrom,  and  in 
the  latter  case  either  upon  the  terms  of  such  principal 
money  and  interest  being  discharged  out  of  the  purchase- 
monies  or  otherwise. 
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fit.     And  it  is  hereby  agreed  and  declared,  that,  upon    fmmolm  ok 
any  sale  of  freehold  («)  hereditaments,  under  the  power  of  ^^  lbaseholm 
sale  hereinbefore  contained,  by  the  executors  or  adminis-      to  aaTBBAi. 
trators  of  the  survivor  of  the  said  [martgagees],  or  by  any  Heirofsnmying 
other  person  or  persons  who  may  not  he  seised  of  the  legal  Z^^.ej. 
estate  in  the  premises  sold,  the  heirs  of  such  survivor,  or  ^oes. 
any  other  person  or  persons  in  whom  the  legal  estate 
of  the  same  premises  shall  be  vested,  shall  make  such 
assurances  of  the  same,  for  the  purpose  of  carrying  the 
sale  thereof  into  effect,  as  the  person  or  persons  by  whom 
the  sale  shall  be  made  shall  direct.    And  that  (t),  after  After  sale  of 
any  sale  of  leasehold  hereditaments  under  the  present  Bonalnprwenta- 
power  of  sale,  the  said  [mortgagor],  his  executors,  adminis-  ^^f  of  mortgagor 
trators,  and  assigns  shall  stand  possessed  of  the  said  Mtnuteefor 

last days  of  the  said  term  of years,  upon  trust  P^^™^» 

for  the  purchaser  or  purchasers  on  such  sale,  and   to 

assign  and  dispose  of  the  same   as  such  purchaser  or 

purchasers  shall  direct.     Provided   always,  and  it  is  Power  to  be 

hereby  agreed  and  declared,  that  the  said  [mortgagees],  ^i^on  eventi "* 

or  the  [survivors  or]  survivor  of  them,  or  the  executors  or 

administrators  of  such  survivor,  their  or  his  assigns,  shall 

not  execute  the  power  of  sale  hereinbefore  contained, 

unless  and  until  default  shall  have  been  made  in  payment, 

at  the  time  hereinbefore  appointed  for  payment  thereof, 

of  some  principal  money  or  interest,  the  payment  whereof 

is  intended  to  be  hereby  secured,  and  they  or  he  shall 

have  given  a  notice  in  writing  to  the  said  [mortgagor],  his 

heirs,  executors,  administrators,  or  assigns  to  pay  off  the 

monies  for  the  time  being  owing  on  the  security  of  these 

presents,  or  left  a  notice  in  writing  to  that  effect  at  or 

upon  some  part  of  the  said  premises  hereinbefore  expressed 

to   be  hereby  granted  (u)  and  demised  respectively,  and 

(«)  Or,  copyhold,  as  the  case  may  be. 

(t)  This  deolaration  is  applioable  only  when  the  leaseholds  are 
mortgaged  by  demise,  in  which  case  a  nominal  reversion  is  left  in  the 
mortgagor ;  it  mnst  be  omitted  when  the  leaseholds  are  assigned. 

(u)  Or,  hereinbefore  covenanted  to  be  surrendered, 
as  the  case  may  be. 
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default  Bhall  have  been  made  in  payment  of  the  whole  or 
part  of  such  monies  for  six  calendar  months  from  the  time 
of  giving  or  leaving  such  notice,  or  unless  and  until  the 
whole  or  part  of  some  half-yearly  payment  of  interest 
which  shall  become  due  on  the  security  of  these  presents 
shall  have  become  in  arrear  for  three  calendar  months ; 
and  every  such  notice  as  aforesaid  shall  be  sufficient 
though  Aot  addressed  to  any  person  or  persons  by  name 
or  designation,  and  notwithstanding  the  person  or  any  of 
the  persons  affected  thereby  may  be  unborn,  unascertained, 
or  under  disability.  Provided  also,  and  it  is  hereby 
agreed  and  declared,  that,  upon  any  sale  purporting  to  be 
made  in  pursuance  of  the  aforesaid  power  in  that  behalf, 
the  purchaser  or  purchasers  shall  not  be  bound  to  see  or 
inquire  whether  either  of  the  cases  mentioned  in  the 
clause  or  provision  lastly  hereinbefore  contained  has 
happened,  or  whether  any  money  remains  on  the  security 
of  these  presents,  or  as  to  the  necessity  or  expediency 
of  the  stipulations  subject  to  which  such  sale  shall  have 
been  made,  or  otherwise,  as  to  the  propriety  or  regularity 
of  such  sale  ;  and,  notwithstanding  any  such  impropriety 
or  irregularity  whatsoever  in  any  such  sale,  the  same  shall, 
as  far  as  regards  the  safety  and  protection  of  the  purchaser 
or  purchasers,  be  deemed  to  be  within  the  aforesaid  power 
in  that  behalf,  and  be  valid  and  effectual  accordingly,  and 
the  remedy  of  the  said  [mortgagor],  his  heirs,  executors, 
administrators,  or  assigns  ia  respect  of  any  breach  of  the 
clause  or  provision  lastly  hereinbefore  contained,  or  of 
any  impropriety  or  irregularity  whatsoever  in  any  such 
sale,  shall  be  in  damages  only.  And  it  is  hereby  agreed 
and  declared,  that  upon  any  such  sale  as  aforesaid,  the 
receipt  of  the  said  [mortgagees],  or  the  [survivors  or]  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such 
survivor,  or  their  or  his  assigns  for  the  purchase-monies 
of  the  premises  sold  {x),  shall  effectually  discharge  the 


{x)  If  there  be  a  prior  subsisting  mortgage,  add, 
or  for  so  much  thereof  as  shall  be  paid  to  them  or  him. 
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purchaser  or  purchasers  therefrom,  and  from  being  con-     wmholm  o» 
cemed  to  see  to  the  application  or  being  answerable  for    lbasbholss  to 


the  loss  or  misapplication  thereof.     And  it  is  hereby  

further  agreed  and  declared,  that  the  said  [mortgagees]  and  Trusts  of  pnr- 
the  [survivors  and]  survivor  of  them,  and  the  executors  or         -money 
administrators  of  such  survivor,  or  their  or  his  assigns, 
shall,  by  and  out  of  the  monies  which  shall  arise  from  any 
such  sale  as  aforesaid  (y),  in  the  first  place  reimburse 
themselves  or  himself,  or  pay  or  discharge  all  the  costs 
and  expenses  incurred'  in  or  about  such  sale,  or  otherwise 
in  respect  of  the  premises ;  and  in  the  next  place  apply 
such  monies  in  or  towards  satisfaction  of  the  monies  for 
the  time  being  owing  on  the  security  of  these  presents ; 
And  then  pay  the  surplus  (if  any)  of  the  monies  which 
shall  arise  from  the  said  sale  unto  the  said  Imortgiigorlj 
his   executors,  administrators,  or   assigns  as   personal 
estate  (2r).    And  it  is  hereby  also  agreed  and  declared,  PoirerofBale 
that  the  aforesaid  power  of  sale  may  be  exercised  by  any  JJ^any  ^non 
person  or  persons  who  for  the  time  being  shall  be  entitled  entitled  to  give 
to  receive  and  give  a  discharge  for  the  monies  for  the  porchase-money. 
time  being  owing  on  the  security  of  these  presents.    Pro-  Mortgagees  not 
viDED  ALSO,   and  it  is   hereby  declared,  that  the   said  involuntair  *^ 
[mortgagees]  or  any  of  them,  their  or  any  of  their  heirs,  ^ouea, 
executors,  administrators^  or  assigns  shall  not  be  answer- 
able for  any  involuntary  losses  which  may  happen  in  or 
about  the  exercise  of  the  aforesaid  power  and  trusts  or 
any  of  them. 

VII.  And  it  is  hereby  provided  and  declared,  that  fe««hoid8, 
it  shall  be  lawful  for  the  said  [mortgagee],  his  executors,  lsaseholdb 
administrators,  or  assigns,  at  any  time  or  times  after  the         ^ovit, 

said day  of next  (a),  without  any  further  consent 

on  the  part  of  the  said  [mortgagor],  his  heirs,  executors. 


Q/)  and  which  shall  be  paid  to  them  or  him.] 
(z)  Vide  supra,  p.  233,  n.  (o). 

(a)  The  day  named  in  the  proviso  for  redemption  for  payment  of 
the  prlzLcipaL 
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rBsiHOLM,      admimstrators,  or  assigns,  to  sell  the  said  premises  herein- 
^iMkmoiM^   before  expressed  to  be  hereby  granted  and  demised  and 
«>o»»-        hereinb^ore  covenanted  to  be  surrendered  respectively 
or  any  of  them,  or  any  part  or  parts  thereof  respectively, 
either  together  or  in  parcels,  and  either  by  public  auction 
or  private  contract,  with  power  upon  any  such  sale  to  * 
make  any  stipulations  as  to  title  or  evidence  or  commence- 
ment of  title,  or  otherwise,  which  the  said  [mortgagee], 
his  executors,  administrators,   or    assigns    shall  deem 
proper;  And  also  with  power  to'  buy  in  or  rescind  or 
vary  any  contract  for  sale,  and  resell  without  being  respon- 
sible for  any  loss  occasioned  thereby  (6),  and  for  the  pur- 
poses aforesaid  or  any  of  them  to  execute  and  do  all  such 
Heirof  mortgagee  assurances  and  things  as  he  or  they  shall  think  fit.    Akd 
to  concur  m  con-    j^  j.g  HEREBY  agreed  and  declared,  that,  upon  any  sale  of 

freehold  or  copyhold  hereditaments  under  the  power  of 
sale  hereinbefore  contained  by  the  executors  or  adminis- 
trators of  the  said  [mortgagee],  or  by  any  other  person  or 
persons  who  may  not  be  seised  of  the  legal  estate  in  the 
premises  sold,  the  heirs  of  the  said  [m^ortgagee],  or  any 
other  person  or  persons  in  whom  the  legal  estate  of  the 
same  premises  shall  be  vested,  shall  make  such  assurances 
of  the  same  for  the  purpose  of  carrying  the  sale  thereof 
into  effect,  as  the  person  or  persons  by  whom  the  sale 
Aaer  sale  of        shall  be  made  shall  direct ;  And  that  (c)  after  any  sale  of  \ 


{b)  If  the  mortgage  be  made  subject  to  a  sabsistixig  mortgage,  add, 

And  with  power  to  make  any  such  sale  as  aforesaid  either 

subject  to  the  said  indenture  of  the  -; day  of [the 

prior  mxyrtgage]    and  the  principal  money  and  interest 

thereby  secured  or  any  part  thereof  respectively,  or  (with 

the  concurrence  of  the  person  or  persons  for  the  time  berog 

entitled  thereto)  freed  and  discharged  therefrom,  and  in 

the  latter  case  either  upon  the  terms  of  such  principal 

money  and  interest  being  discharged  out  of  the  purchase 

monies,  or  otherwise. 

(c)  This  declaration  is  applicable  only  when  the  leaseholds  are 
mortgaged  by  demise,  in  which  case  a  nominal  reversion  is  left  in  the 
mortgagor,  and  it  mnst  be  omitted  when  the  leaseholda  are  assigned. 
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leasehold  hereditaments  under  the  present  power  of  sale,      nnHOLDs, 
the  said  [mortgagor],  his  executors,  administrators,  and      lbabbholm 

assigns  shall  stand  possessed  of  the  said  last days         ^on. 

of  the  said  term  of years  upon  trust  for  the  pur-  leaadiolds  per- 

chaser  or  purchasers  on  such  sale,  and  to  assign  and  ^to  of  mortgagor 
dispose  of  the  same  as  such  purchaser  or  purchasers  *°  ^^^^  rerenioii 

.  M  trustee  for 

shall  direct.    Provided  always,  and  it  is  hereby  agreed  pvchaaer. 
and  declared,  that  the  said   [mortgagee],  his  executors,  Power  to  be 

1     .    .  ■  1^    11  1  ezerciied  only  ia 

admimstrators,  or  assigns  shall  not  execute  the  power  certaia  eveats. 
of  sale  hereinbefore  contained,  unless  and  until  default 
shall  have  been  made  in  payment,  at  the  time  hereinbefore 
appointed  for  payment  thereof,  of  some  principal  money 
or  interest,  the  payment  whereof  is  intended  to  be  hereby 
secured,  and  he  or  they  shall  have  given  a  notice  in  writing 
to  the  said  [mortgagor],  his  heirs,  executors,  administra- 
tors,  or  assigns  to  pay  oflf  the  monies  for  the  time  being 
owing  on  the  security  of  these  presents,  or  left  a  notice 
in  writing  to  that  effect  at  or  upon  some  part  of  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted  and 
demised  and  hereinbefore  covenanted  to  be  surrendered 
respectively,  and  default  shall  have  been  made  in  payment 
of  the  whole  or  part  of  such  monies  for  six  calendar 
months  from  the  time  of  giving  or  leaving  such  notice,  or 
unless  and  until  the  whole  or  part  of  some  half-yearly  pay- 
ment of  interest  which  shall  become  due  on  the  security 
of  these  presents  shall  have  become  in  arrear  for  three 
calendar  months ;  and  every  such  notice  as  aforesaid  shall 
be   sufficient  though  not  addressed  to  any  person   or 
persons  by  name  or  designation,  and  notwithstanding  the 
person  or  any  of  the  persons  affected  thereby  may  be 
unborn,  imascertained,  or  under  disability.     Provided  ParGhaserxiot to 
ALSO,  and  it  is  hereby  agreed  and  declared,  that,  upon  ^^^^  TOch*eTwft8 
any  sale  purporting  to  be  made  in  pursuance  of  the  afore-  l»»ve  happene<i, 
said  power  in  that  behalf,  the  purchaser  or  purchasers  for  irregnlarity 
shall  not  be  bound  to  see  or  inquire  whether  either  of  the  ^  "*^®*- 
cases  mentioned  in  the  clause  or  provision  lastly  herein- 
before contained  has  happened,  or  whether  any  money 
remains  on  the  security  of  these  presents,  or  as  to  the 
necessity  or  expediency  of  the  stipulations  subject  to 
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IBIIHOLDS, 

OOPTHOLM,  AVS 

LKA81H0LDB 

Tooire. 


Mortgagee's 
receipt  to  be  a 
discharge  for 
pnrcfaajie-money. 


Trusts  of  pur 
chase-money. 


Power  of  sale 
may  be  exer- 
dseid  by  aoy 
person  entitled 
to  give  a  receipt 
for  pnrchase- 
money. 


Tvliicli  snch  sale  shall  have  been  made,  or  otherwise  as  to 
the  propriety  or  regularity  of  such  sale ;  And  notwith- 
standing any  impropriety  or  irregularity  whatsoeyer  in 
any  such  sale,  the  same  shall,  as  far  as  regards  the  safety 
and  protection  of  the  purchaser  or  purchasers,  be  deemed 
to  be  within  the  aforesaid  power  in  that  behalf,  and 
be  vaUd  and  effectual  accordingly;  and  the  remedy  of 
the  said  [mortgagor] ,  his  heirs,  executors,  administrators, 
or  assigns,  in  respect  of  any  breach  of  the  clause  or  pro- 
vision lasUy  hereinbefore  contained,  or  of  any  impropriety 
or  irregularity  whatsoever  in  any  such  sale,  shall  be  in 
damages  only.  And  it  is  hereby  agreed  and  declared, 
that  upon  any  such  sale  as  aforesaid,  the  receipt  of  the 
said  [mortgagee],  his  executors,  administrators,  or  assigns 
for  the  purchase-money  of  the  premises  sold  (c2),  shall 
effectually  discharge  the  purchaser  or  purchasers  there- 
from, and  from  being  concerned  to  see  to  the  application 
or  being  answerable  for  the  loss  or  misapplication  thereof. 
And  it  is  hereby  further  agreed  and  declared  that  the 
said  [mortgagee],  his  executors,  administrators,  or  assigns 
shall,  by  and  out  of  the  monies  which  shall  arise  from  any 
such  sale  as  aforesaid  (e),  in  the  first  place,  reimburse 
himself  or  themselves,  or  pay  or  discharge  all  the  costs 
and  expenses  incurred  in  or  about  such  sale  or  otherwise 
in  respect  of  the  premises,  and,  in  the  next  place,  apply 
such  monies  in  or  towards  satisfaction  of  the  monies  for 
the  time  being  owing  on  the  security  of  these  presents ; 
And  then  pay  the  surplus  (if  any)  of  the  monies  which 
shall  arise  from  the  said  sale  unto  the  said  [mortgagor], 
his  executors,  administrators,  or  assigns  as  personal 
estate  (/).  And  it  is  hereby  also  agreed  and  declared, 
that  the  aforesaid  power  of  sale  may  be  exercised  by  any 
person  or  persons  who  for  the  time  being  shall  be  entitled 


{d)  If  there  be  a  prior  subsisting  mortgage,  add^ 
or  for  so  much  thereof  as  shall  be  paid  to  him  or  them. 

(e)  and  which  shall  be  paid  to  h^m  or  them. 
(  f)  Vide  supra,  p.  233,  n.  (o). 
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to  receive  and  give  a  discharge  for  the  monies  owing  on      frmhouw, 
the  security  of  these  presents.    Provided  also,  and  it  is  and  leaseholds 
hereby  declared,  that  the  said  [mortgageely  his  heirs,  exe-         ^oo^^ 
cators,  administrators,  or  assigns  shall  not  be  answerable  Mortgagee  not 
for  any  involontary  losses  which  may  happen  inor  about  the  S.^^*" 
exercise  of  the  aforesaid  power  and  trusts,  or  any  of  them,  loflses. 

YIII.  And  rr  is  hereby  provided  and  declared,  that  it      vrxbholds, 
shall  be  lawful  for  the  said  [mortgagees]  or  the  [survivors  aed'le^eholds 
or]  survivor  of  them,  or  the  executors  or  administrators      to  beyeeal. 
of  such  survivor,  or  their  or  his  assigns,  at  any  time  or 

times  after  the  said day  of next  {g),  without 

any  further  consent  on  the  part  of  the  said  [mortgagor], 
his  heirs,  executors,  administrators,  or  assigns,  to  sell 
the  said  premises  hereinbefore  expressed  to  be  hereby 
granted  and  demised,  and  hereinbefore  covenanted  to  be 
surrendered  respectively  or  any  of  them,  or  any  part  or 
parts  thereof  respectively,  either  together  or  in  parcels, 
and  either  by  public  auction  or  private  contract,  with 
power  upon  any  such  sale  to  make  any  stipulations  as 
to  title  or  evidence  or  commencement  of  title,  or  other- 
wise, which  the  said  [mortgagees]  or  the  [survivors  or] 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  or  their  or  his  assigns,  shall  deem  proper ; 
And  also  with  power  to  buy  in  or  rescind  or  vary  any 
contract  for  sale,  and  resell  without  being  responsible  for 
anj  loss  occasioned  thereby  Qi);  And  for  the  purposes 
aforesaid  or  any  of  them  to  execute  and  do  all  such 
assurances  and  things  as  they  or  he  shall  think  fit.    And 

(^)  The  day  named  in  the  proviso  for  redemption  for  payment  of 
the  principal. 

{h)  If  the  mortgage  be  made  Bubjeot  to  a  Bubsisting  mortgage,  add, 
And  with  power  to  make  any  such  sale  as  aforesaid  either 

subject  to  the  said  indenture  of  the day  of [the 

prior  mortgage]  and  the  principal  money  and  interest 
thereby  secured  or  any  part  thereof  respectively,  or  (with 
the  concurrence  of  the  person  or  persons  for  the  time  being 
entitled  thereto)  fireed  and  discharged  therefrom,  and  in  the 

TOL.  I.  B 
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fBiiHOLM,       IT  IS  HEREBT  agreed  and  declared,  that  upon  any  sale  of 
ooFTHotDs,      freehold  or  copyhold  hereditaments  under  the  power  of 

AND  LBABBH0LD8  '^'^  *  ,     . 

TO  SBYBRAL.  sdle  hereinbefore  contained  by  the  executors  or  adminis- 
HeirofeurviT-  trators  of  the  suTvivor  of  the  said  [mortgagees],  or  by  any 
ing  mortgagee  to  other  person  or  persons  who  may  not  be  seised  of  the 
ance^^  in  convey-  j^^^  estate  in  the  premises  sold,  the  heirs  of  such  survivor, 

or  any  other  person  or  persons  in  whom  the  legal  estate 

of  the  same  premises  shall  be  vested,  shall  make  such 

assurances  of  the  same  for  the  purpose  of  carrying  the  sale 

thereof  into  effect  as  the  person  or  persons  by  whom  the 

After  Bale  of        ^^^  shall  be  made  shall  direct.     And  that  (i),  after  any 

leaeeholdB  sale  of  leasehold  hereditaments  under  the  present  power  of 

sentative^f  "*      Sale,  the  said  [mortgagor],  his  executors,  administrators, 

mortgagor  to        and  assigns  shall  stand  possessed  of  the  said  last  

trufltee  for  pur-     d&js  of  the  said  term  of years  upon  trust  for  the 

•'***^-  purchaser  or  purchasers  on  such  sale,   and  to  assign  and 

dispose  of  the  same  as  such  purchaser  or  purchasers 
Power  to  be  shall  direct.  Provided  always,  and  it  is  hereby 
b  certain  eventa.  agreed   and    declared,  that  the  said  [mortgagees]  or  the 

[survivors  or]  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  shall 
not  execute  the  power  of  sale  hereinbefore  contained, 
unless  and  until  default  shall  have  been  made  in  payment 
at  the  time  hereinbefore  appointed  for  payment  thereof,  of 
some  principal  money  or  interest,  the  payment  whereof  is 
intended  to  be  hereby  secured,  and  they  or  he  shall  have 
given  a  notice  in  writing  to  the  said  [mortgagor],  his  heirs, 
executors,  administrators,  or  assigns,  to  pay  off  the  monies 
for  the  time  being  owing  on  the  security  of  these  presents, 
or  left  a  notice  in  writing  to  that  effect  at  or  upon  some 
part  of  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted  and  demised  and  hereinbefore  covenanted 


latter  case  either  upon  the  terms  of  such  principal  money 
and  interest  being  discharged  out  of  the  purchase  monies, 
or  otherwise. 

(t)  This  declaration  is  applicable  only  when  the  leaseholds  ai« 
mortgaged  by  demise,  in  which  case  a  nominal  reversion  is  left  in 
the  mortgagor ;  it  must  be  omitted  when  the  leaseholds  are  assigned. 
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to  be  surrendered  respectively,  and  default  shall  have     frbehouw, 
been  made  in  payment  of  the  whole  or  part  of  such  monies  ahd^leasmoldb 
for  six  calendar  months  from  the  time  of  giving  or  leaving     to  bkveral. 
such  notice,  or  unless  and  until  the  whole  or  part  of  some 
half-yearly  payment  of  interest  which  shall  become  due  on 
the  security  of  these  presents  shall  have  become  in  arrear 
for  three  calendar  months;   and   every  such  notice   as 
aforesaid  shall  be  sufficient,  though  not  addressed  to  any 
person  or  persons  by  name  or  designation,  and  notwith- 
standing the  person  or  any  of  the  persons  affected  thereby 
may  be  unborn,  unascertained,  or  imder  disability.    Pro-  Pnrchaaer  not  to 
viDED  ALSO,  and  it  is  hereby  agreed  and  declared,  that,  thats^h^entii 
upon  any  sale  purporting  to  be  made  in  pursuance  of  the  bave  happened, 
aforesaid  power  in  that  behalf,  the  purchaser  or  purchasers  for  irregularity 
shall  not  be  bound  to  see  or  inquire  whether  either  of  the  ^  ^^^ 
cases  mentioned  in  the  clause  or  provision  lastly  Jierein- 
before  contained  has  happened,  or  whether  any  money 
remains  on  the  security  of  these  presents,  or  as  to  the 

necessity  or  expediency  of  the   stipulations  subject  to 
which  such  sale  shall  have  been  made,  or  otherwise  as  to 
the  propriety  or  regularity  of  such  sale ;    And  notwith- 
standing any  impropriety  or  irregularity  whatsoever  in 
any  such  sale,  the  same  shall,  as  far  as  regards  the  safety 
and  protection  of  the  purchaser  or  purchasers,  be  deemed 
to  be  within  the  aforesaid  power  in  that  behalf,  and  be 
vaUd  and  effectual  accordingly;  and  the  remedy  of  the 
said  [mortgagor],  his  heirs,  executors,  administrators,  or 
assigns  in  respect  of  any  breach  of  the  clause  or  provision 
lastly  hereinbefore  contained,  or  of  any  impropriety  or 
irregularity  whatsoever  in   any  such   sale,   shall  be  in 
damages  only.     And  it  is   hereby  agreed  and  declared.  Mortgagees' 
that,  upon  any  such  sale  as  aforesaid,  the  receipt  of  the  jj^JSu-ge  for* 
said  [mortgagees]  or  the  [survivors  or]  survivor  of  them,  or  purciiaae- 
the  executors  or  administrators  of  such  survivor,  or  their   . 
or  his  assigns,  for  the  piu'chase  monies  of  the  premises 
sold  (k)  shall  effectually  discharge  the  purchaser  or  pur- 


{k)  If  there  be  a  prior  subsisting  mortgage,  add, 
or  for  so  much  thereof  as  shall  be  paid  to  them  or  him. 

B  2 


^   I 
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chasers  therefrom  and  from  being  concerned  to  see  to  the 
application  or  being  answerable  for  the  loss  or  misappli- 
cation thereof.  And  it  is  hereby  further  agreed  and 
declared,  that  the  said  [mortgagees]  and  the  [survivors 
and]  survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  shall,  by  and  out  of 
the  monies  which  shall  arise  from  any  such  sale  as  afore- 
said (Z),  in  the  first  place,  reimburse  themselves  or 
himself,  or  pay  or  discharge  all  the  costs  and  expenses 
incurred  in  or  about  such  sale  or  otherwise  in  respect  of 
the  premises,  and,  in  the  next  place,  apply  such  monies 
in  or  towards  satisfaction  of  the  monies  for  the  time  being 
owing  on  the  security  of  these  presents ;  And  then  pay 
the  surplus  (if  any)  of  the  monies  which  shall  arise  from 
the  said  sale  unto  the  said  [mortgagor],  his  executors, 
administrators,  or  assigns  as  personal  estate  (tw).  Aio)  rr 
IS  HEREBY  also  agreed  and  declared,  that  the  aforesaid 
power  of  sale  may  be  exercised  by  any  person  or  per- 
sons who  for  the  time  being  shall  be  entitled  to  receive 
and  give  a  discharge  for  the  monies  for  the  time 
being  owing  on  the  security  of  these  presents.  Pbovided 
ALSO,  and  it  is  hereby  declared,  that  the  said  [mort- 
gagees]  or  any  of  them,  their  or  any  of  their  heirs, 
executors,  administrators,  or  assigns  shall  not  be  answer- 
able for  any  involuntary  losses  which  may  happen  in  or 
about  the  exercise  of  the  aforesaid  power  and  trusts  or 
any  of  them. 


VBBSHOLDS  OB 
OOPTHOLDS, 

TO  beohbi  an 

AOOOUNT   OUS- 
HEKT  (n). 


IX.  And  it  is  hereby  provided  and  declared,  that  it 
shall  be  lawful  for  the  said  [mortgagees],  or  the  [survivors 
or]  survivor  of  them,  or  the  executors  or  administrators 


(/)  and  which  shall  be  paid  to  them  or  him. 

(m)  Vide  supra,  p.  233,  n.  (o). 

(n)  This  and  the  succeeding  form  are  strictly  for  a  mortgage  to 
secure  an  account  current  to  a  banking  or  mercantile  firm,  and  aie 
not  applicable  to  mortgages  to  secure  future  advances  simply,  which 
last  are  provided  for  by  the  preceding  forma. 
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of  such  survivor,  their  or  his  assigns,  at  any  time  or  times  fmmolds  or 
hereafter,  without  any  further  consent  on  the  part  of  the  ^  sboube  Ik 
said   [mortgagor]^  his  heirs  or  assigns,  to  sell  the  said     ^ooovm  oua- 

premises  hereinbefore  expressed  to  ,be  hereby  granted  (o),  '■ 

or  any  part  or  parts  thereof,  either  together  or  in  parcels, 
and  either  by  public  auction  or  private  contract,  with 
power  upon  any  such  sale  to  make  any  stipulations  as  to 
title  or  evidence  or  commencement  of  title  or  otherwise 
which  the  said  [mortgagees]  or  the  [survivors  or]  survivor 
of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor, their  or  his  assigns,  shall  deem  proper ;  And  also 
with  power  to  buy  in  or  rescind  or  vary  any  contract  for 
sale,  and  to  resell  without  being  responsible  for  any 
loss  occasioned  thereby  (p) ;  And  for  the  purposes  afore- 
said or  any  of  them  to  execute  and  do  all  such  assurances 
and  things   as    they  or  he  shall  think  fit;  And   it    is  Heir  of 

HEREBY  also  agreed  and  declared,  that  upon  any  sale  ™J|S?Sa»ivey- 
nnder  the  power  of  sale  hereinbefore  contained  by  the  ^^^^ 
executors  or  administrators  of  the  survivor  of  the  said 
[mortgagees],  or  by  any  other  person  or  persons  who  may 
not  be  seised  of  the  legal  estate  in  the  premises  sold, 
the  heirs  of  such  survivor,  or  any  other  person  or  persons 
in  whom  the  legal  estate  of  the  same  premises  shall  be 
vested,  shall  make  such  assurances  of  the  same  for  the 
pmpose  of  carrying  the  sale  thereof  into  effect,  as  the 


(o)  Or,  hereinbefore  covenanted  to  be  surrendered,  as 
the  case  may  be. 

(j>)  If  there  be  a  prior  suhsisting  mortgage,  add, 

And  with  power  to  make  any  such  sale  as  aforesaid  either 

subject  to  the  said  indenture  of  the day  of- [the 

prior  mortgage]  and  the  principal  money  and  interest 
'thereby  secured  or  any  part  thereof  respectively,  or  (with 
the  concurrence  of  the  person  or  persons  for  the  time  being 
entitled  thereto)  freed  and  discharged  therefrom,  and  in 
the  latter  case  either  upon  the  terms  of  such  principal 
money  and  interest  being  discharged  out  of  the  purchase- 
monies,  or  otherwise. 
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VBBBHOLM      persoii  or  persons  by  whom  the  sale  shall  be  made  shall 

^%o^8MUM^     direct;  Provided  always,  and  it  is  hereby  agreed  and 

AH  AooouifT      declared,  that  the  said  [mortgagees] ,  or  the  [survivors  or] 

'- —  survivor  of  them,  or  the  executors  or  administrators  of 

exercL^oSy       such   survivor,   their  or  his  assigns,    shall  not   execute 
in  certain  eventa.  the   power   of  sale  hereinbefore    contained,   unless   and 

until  they  or  he  shall  have  previously  given  a  notice  in 
writing  to  the   said   [mortgagor],   his  heirs,    executors, 
administrators,  or  assigns  to  pay  off  the  monies  for  the 
time  being  owing  on  the  account  current  aforesaid  or  on 
the  security  of  these  presents,  or  left  a  notice  in  writing 
to  that  effect  at  or, upon  some  part  of  the  said  premises 
hereinbefore   expressed    to    be    hereby  granted  (7),   and 
default  shall  have  been  made  in  payment  of  such  monies 
or  some  part  thereof  for  one  calendar  month  from  the 
time  x)f  giving  or  leaving  such  notice ;  and  every  such 
notice  as  aforesaid  shall  be  sufficient  though  not  addressed 
to  any  person  or  persons  by  name   or  designation,  and 
notwithstanding  the  person  or  any  of  the  persons  affected 
thereby  may  be  unborn,   unascertained,   or  under  dis- 
Porchaaer  not  to   ability;   PROVIDED  ALSO,   and  it   is  hereby  agreed   and 
Sat  snci  OTOTtB    ^^clared,  that  upon  any  sale  purporting  to   be  made  in 
have  happened,     pursuance  of  the   aforesaid   power  in   that   behalf,   the 
for  irreguiMity     purchaser  or  purchasers    shall  not   be  bound  to  see  or 
in  aaia.  inquire  whether  the  case  mentioned  in  the  clause  or  pro- 

vision lastly  hereiabefore  contained  has  happened,  or 
whether  any  money  remains  owing  on  the  account  current 
aforesaid  or  on  the  security  of  these  presents,  or  as  to 
the  necessity  or  expediency  of  the  stipulations  subject  to 
which  such  sale  shall  have  been  made,  or  otherwise  as 
to  the  propriety  or  regularity  of  such  sale ;  And  not- 
withstanding any  impropriety  or  irregularity  whatsoever 
in  any  such  sale,  the  same  shall,  as  far  as  regards  the 
Safety  and  protection  of  the  purchaser  or  purchasers,  be 
deemed  to  be  within  the  aforesaid  power  in  that  behalf, 


(q)  Or,  hereinbefore  covenanted  to  be  surrendered,  as 
the  case  may  be. 
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and  be  valid  and  effectual  accordingly ;  And  the  remedy  fbkeholds 
01  the  said  [mortgagor] ,  nis  heirs  or  assigns,  m  respect  of  ^o  securb 
any  breach  of  the  clause  or  provision  lastly  hereinbefore      ^^  account 

contained,  or  of  any  impropriety  or  irregularity  whatsoever 

in  any  such  sale,  shall  be  in  damages  only;  And  it  is  Receipt  of 
HEREBY  also  agreed  and  declared,  that,  upon  any  such  sale  i^°J|^dS^™ 
as  aforesaid,  the  receipt  of  the  said  [mortgagees],  or  the  for  purchaae- 
[survivors  or]  survivor  of  them,  or  the  executors  or  ad-.        ^' 
ministrators  of  such  survivor,  their  or  his  assigns,  for  the 
purchase  monies  of  the  premises  sold  (r),  shall  effectually 
discharge  the  purchaser   or   purchasers  therefrom  and 
from  being  concerned  to  see  to  the  application  or  being 
answerable  for  any  loss  or  miaspplication  thereof;  And  it  Truate  of 
IS  HEREBY  further  agreed  and   declared,   that  the   said  ^^^  Me-money. 
[mortgagees],  and  the  [survivors  and]  survivor  of  them,  and 
the  executors  or  administrators   of  such  survivor,  their 
and  his  assigns,  shall,  by  and  out  of  the  monies  which 
shall  arise  from  any  such  sale  as  aforesaid  (a),  in  the  first 
place,  reimburse  themselves  or  himself,  or  pay  or  dis- 
charge all  the  costs  and  expenses  incurred  in  or  about 
such  sale  or  otherwise  in  respect  of  the  premises ;  and, 
in  the  next  place,  apply  such  monies  in  or  towards  satis^ 
faction  of  the  monies  for  the  time  being  owing  on  the 
said  account  current  or  on  the  security  of  these  presents, 
and  then  pay  the  surplus  (if  any)  of  the  said  monies 
which  shall  arise  from  such  sale  unto  the  said  [mort- 
gagor'] y  his  heirs   or  assigns;   And  it  is  hereby  also  Power  of  sale 
agreed  and  declared,  that  the  aforesaid  power  of  sale  may  P^^  ^  exercised 

^  '  ^  .  oy  *Qy  pci'J'on  en- 

be  exercised  by  any  person  or  persons  who  for  the  time  titled  to  give  a 

being  shall  be  entitled  to  receive  and  give  a  discharge  for  J^^^emoney 

the  monies  owing  on  the   security  of  these  presents: 

Provided  also,  and  it  is  hereby  agreed  and   declared,  Mortgagees  not 

that  the  said  [mortgageeB],  or  any  of  them,  their  or  any  J'^^^^JI]^^^* 

of  their  executors^  administrators,   or  assigns   shall  not  loases. 


(r)  If  there  be  a  prior  mortgage,  add, 
**  or  for  so  much  thereof  as  shall  be  paid  to  them  or  him/* 

(9)  ''  and  which  shall  be  paid  to  them  or  him*" 
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be  answerable  for  any  involuntary  losses  which'  may 
happen  in  or  about  the  exercise  or  execution  of  the 
aforesaid  power  and  trusts,  or  any  of  them. 

X.  And  it  is  herebt  provided  and  declared,  that  it 
shall  be  lawful  for  the  said  [mortgagees],  or  the  [survi- 
vors or]  survivor  of  them,  or  the  executors  or  administra- 
tors of  such  survivor,  their  or  his  assigns,  at  any  time  or 
times  hereafter,  without  any  further  consent  on  the  part 
of  the  said  [mortgagor],  his  executors,  administrators,  or 
assigns,  to  sell  the  said  premises  hereinbefore  expressed 
to  be  herehy  demised,  or  any  part  or  parts  thereof, 
either  to&^ether  or  in  parcels,  and  either  by  public  auction 
or  private  contract,  ^th  power  upon  any  such  sale  to 
make  any  stipulations  as  to  title  or  evidence  or  com- 
mencement of  title,  or  otherwise,  which  the  said  [m^ort- 
gagees],  or  the  [survivors  or]  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 
assigns,  shall  deem  proper;  And  also  with  power  to  buy 
in  or  rescind  or  vary  any  contract  for  sale,  and  to  resell 
without  being  responsible  for  any  loss  occasioned  there- 
by (u) ;  And  for  the  purposes  aforesaid  or  any  of  them 
to  execute  and  do  all  such  assurances  and  things  as 
they  or  he  shall  think  fit ;  And  that,  after  any  sale 
under  the  present  power  of  sale,  the  said  [mortgagor]^ 
his  executors,  administrators,  and  assigns  shall  stand  pos- 


(t)  Vide  snpra,  p.  244,  n.  (n). 

(u)  If  there  be  a  prior  subsisting  mortgage,  add, 

And  with  power  to  make  any  such  sale  as  aforesaid  either 

subject  to  the  said  indenture  of  the day  of [the 

prior  mortgage]  and  the  principal  money  and  interest 
thereby  secured  or  any  part  thereof  respectively,  or  (with 
the  concurrence  of  the  person  or  persons  for  the  time  being 
entitled  thereto)  freed  and  discharged  therefrom,  and  in  the 
latter  case  either  upon  the  terms  of  such  principal  money 
and  interest  being  discharged  out  of  the  purchase-monies, 
or  otherwise. 
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sessed  of  the  said  last days  of  the  said  term  of iiasiholm, 

TO  8B0UBI 

years   upon  trust  for  the   purchaser  or  purchasers   on      ah  aooouit 
such   sale,  and   to  assign  and  dispose  of  the  same  as        o^tbuht. 


such  purchaser  or  purchasers  shall  direct  {x).    Provided  ^^^^^  ^i-  jj^ 
ALWAYS,    and  it  is  hereby   agreed    and^  declared,  that  certain  eyents. 
the  said  [mortgagees]  or  the  [survivors  or]  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor, 
their  or  his    assigns,   shall    not  execute  the  power   of 
sale  hereinbefore  contained,  unless  and  until  they  or  he 
shall  have  previously  given  a  notice  in  writing  to  the  said 
[mortgagor],  his  executors,   administrators  or  assigns,  to 
pay  off  the  monies  for  the  time  being  owing  on  the  account 
current  aforesaid,  or  on  the  security  of  these  presents,  or 
left  a  notice  in  writing  to  that  effect  at  or  upon  some  part 
of  the  said  premises  hereinbefore  expressed  to  be  hereby 
demised,  and  default  shaU«have  been  made  in  payment 
of  such  monies  or  some  part  thereof  for  one  calendar 
month  from  the  time  of  giving  or  leaving  such  notice ; 
and  every  such  notice    as  aforesaid  shall  be  sufficient 
though  not  addressed  to  any  person  or  persons  by  name 
or  designation,  and  notwithstanding  the  person  or  any 
of  the  persons   affected  thereby  may  be  unborn,  unas- 
certained, or  under  disability.     PaopDED  also,  and  it  is   Purchaser  not  to 
hereby  agreed  and  declared,  that,  upon  any  sale  purport-  that  mwh^«Qt» 
ing  to  be  made  in  pursuance  of  the  aforesaid  power  in  ^^  happened, 
that  behalf,  the  purchaser  or  purchasers  shall  not  be  for  irregularity 
bound  to  see  or  inquire  whether  the  case  mentioned  in  "*  ■•^ 
the    clause   or  provision  lastly   hereinbefore  contained 
has  happened,  or  whether  any  money  remains  owing  on 
the  account  current  aforesaid  or' on  the  security  of  these 
presents,  or  as  to  the  necessity  or  expediency  of  the 
stipulations  subject  to  which  such  sale  shall  have  been 
made,  or  otherwise  as  to  the  propriety  or  regularity  of 
such  sale ;   And,  notwithstanding   any  impropriety  or 
irregularity  whatsoever  in  any  such  sale,  the  same  shall, 
as  far  as  regards  the  safety  and  protection  of  the  pur- 


(x)  Vide  supra,  p.  224,  n.  (r). 
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iMASKHoum,      chaser  or  purchasers,  be  deemed  to  be  within  the  afore- 

Av  rooovvT      ^^  power  in  that  behalf,   and  be  valid  and  effectual 

ouMtCTT.        accordingly;  And  the  remedy  of  the   said   [fnortgaffor]^ 

his  executors,  administrators,  or  assigns,  in  respect  of 

any  breach  of  the  clause  or  provision  lastly  hereinbefore 

conteined,  or  of  any  impropriety  or  irregularity  whatso- 

ever  in  any  such  sale,  shall  be  in  damages  only.    And  rr 

MortgageeB*         is  HEREBY  also  agreed  and  declared,  that  upon  any  such 

dj^^tzge  for*      sale  as  aforesaid,  the  receipt  of  the  said  [mortgagees],  or 

purchase-money,  ^q  [survivors  or]  suTvivor  of  them,  or  the  executors  or 

administrators  of  such  survivor,  their  or  his  assigns,  for 
Hie  purchase-money  of  the  premises  soldij^),  shall  effec- 
tually discharge  the  purchaser  or  purchasers  therefrom» 
and  from  being  concerned  to  see  to  the  application  or 
being  answerable  for  the  loss  or  misapplication  thereof. 
Tnuts  of  And  it  is  hereby  further  agreed  and  declared,  that  tiie 

p  moiM^.    g^  [mortgagees]  y  and  the  [survivors   and]  survivor  of 

them,  and  the  executors  or  administrators  of  such  sur- 
vivor, their  or  his  assigns,  shall,  by  and  out  of  the  monies 
which  shall  arise  from  any  such  sale  as  aforesaid  (xr),  in 
the  first  place,  reimburse  themselves  or  himself  or  pay 
or  discharge  all  the  costs  and  expenses  incurred  in  or 
about  such  sale  or  otherwise  in  respect  of  the  premises ; 
And  in  the  next  place,  apply  such  monies  in  or  towards 
satisfaction  of  the  monies  for  the  time  being  owing  on 
the  said  account  current,  or  on  the  security  of  these 
presents ;  And  then  pay  the  surplus  (if  any)  of  the  said 
monies  which  shall  arise  from  such  sale  unto  the  said 
[mKyrtgagor],  his  executors,  administrators,  or  assigns. 
Power  of  sale       And  IT  IS  HEREBY  also  '  agreed  and  declared,   thkt  the 
r.5;S^  aforesaid  power  of  sale  may  be  exercised  by  any  person 
entitled  to  giye  a  or  persons  who  for  the  time  being  shall  be  entiUed  to 
mi^gage^money.  receive  and  give  a  discharge  for  the  monies  owing  on  the 
Mortgagees         security  of  these   presents.     Provided  also,  and  it  is 


{y)  If  there  be  a  prior  subsistiiig  mortgage,  add, 
or  for  so  much  thereof  as  shall  be  paid  to  them  or  him. 

(x)  and  which  shall  be  paid  to  them  or  him. 
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hereby  agreed  and  declared,  that  the  said  [mortgagees],     iMksmmjM, 
or  any  of  them,  their  or  any  of  their  executors,  admi- 
nistrators, or  assigns  shall  not   be   answerable  for  any 


TO  flxoinui 

AX  Aoooun 

ourbuvt. 


inyolmitary  losses  which  may  happen  in  or  about  the  not  to  be  answer- 
exercise  of  the  aforesaid  power  and  trusts,  or  any  of  taryloeses. 
them. 


Sect.  4. 


Miscellaneous  Classes. 


I.  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  it  shall  be  lawful  for  the  said  [mortgagor], 
his  heirs  [or  executors,  administrators],  and  assigns,  to 
hold  and  enjoy  all  the  said  premises  hereinbefore  expressed 
to  be  hereby  gra/nted,  and  to  receive  the  rents  and  profits 
thereof  until  default  shall  be  made  in  payment  of  the 

said  sum  of  £ [the  principaX],  or  the  interest  for  the 

same  or  some  part  thereof  respectively,  contrary  to  the 
proviso  for  redemption  and  re-conveyance  hereinbefore 
contained,  without  any  interruption  or  disturbance  by  the 
said  [mortgagee  or  m^yrtga^ees],  or  any  person  claiming 
tiurough  or  in  trust  for  him,  [them,  or  any  of  them]. 


PROVISO  FOB 

QUIST  BirjOT- 

MSHT  BT  MOBT> 

OAOOB  TILL 

DEffAULT  (a). 


(a)  A  i^oviflo  for  quiet  enjoyment  by  the  mortgagor  until  defiiult 
in  payment  of  the  principal  and  intere&t  on  the  day  appointed  was 
formerly,  almost  always,  inserted  in  mortgages;  but  it  is  of  yery 
Httle  real  use,  and  is  now  rarely  inserted,  as  the  day  of  payment  is 
generaUy  only  six  months  from  the  date :  after  that  day  default  is 
made  and  the  operation  of  the  proviso  ceases.  In  mortgages  to 
continue  for  terms  of  years,  it  might  perhaps  be  made  of  some  effect ; 
see  Fowseley  y.  Blackman,  Cro.  Jao.  659 ;  5  B.  &  Aid.  605,  n.  (a) ; 
Tftlkinson  y.  JECaU,  3  Bing.  N.  C.  508  ;  Doe  d.  Roylance  y.  Lighlfooty 
8  M.  &  W.  553;  Doe  d.  Lytter  v.  Ooldunriy  1  G.  &  D*  463  ;  Wheeler 
V.  Mtmtefiaref  1  G.  &  D.  493 ;  but  it  is  omitted  from  the  Precedents 
of  Mortgages  in  this  collection :  vide  post)  vol.  ii.  part  2,  §  1. 
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Power  to  deter- 
mine thetenftncy. 


II,  And  this  indenture  also  witnesseth,  that  [in 
further  pursuance  of  the  said  agreements  and]  for  the 
consideration  aforesaid,  the  said  [mortgagor]  doth  hereby 
attorn  and  become  tenant  from  year  to  year  to  the  said 
[mortgagees],  their  heirs  and  assigns,  for  and  in  respect  of 
the  said  messuage  or  tenement,  with  its  outbuildings  and 
other  appurtenances,  and  the  several  pieces  of  land  situate 

in containing  in  the  whole acres  or  thereabouts, 

and  now  held  and  occupied  therewith  by  him  the  said 

[mortgagor],  at  the  yearly  rent  of  £ ,  clear  of  all 

deductions,  to  be  paid  by  equal  half-yearly  payments  on 

the day  of and  the day  of ,  the  first 

half-yearly  payment  thereof  to  be  made  on  the day 

of next :  Provided  always,  and  it  is  hereby  agreed 

and  declared,  that  it  shaU  be  lawful  for  the  said  [mxyrt- 
gagees],  their  heirs  and  assigns,  at  any  time  after  the  said 

day  of  ■         next  (c),  without  giving  previous  notice 

of  their  intention  so  to  do,  to  enter  upon  and  take  posses- 
sion of  the  said  messuage,  hereditaments,  and  premises 
whereof  the  said  [mxyrtgagor]  hath  attorned  tenant  as 
aforesaid,  and  to  determine  the  tenancy  created  by  the 
aforesaid  attornment. 


FowiB  or 

DiSTBns  nr  a 

MO&TOAOI  TO 

OHS. 

III.  And  the  said  [mortgagor]  doth  hereby  grant  to 
the  said  [mortgagee],  his  executors,  administrators,  and 
assigns,  that,  as  often  as  it  shall  happen  that  the  interest 

of  the  said  sum  of  £ or  of  any  part  thereof  shall  be 

wholly  or  partially  in  arrear  for days  after  either  of 

the  said  days  hereinbefore  appointed  for  the  payment 
thereof,  it  shall  be  lawful  for  the  said  [m^rtga^ee],  his 
executors,  administrators,  or  assigns  into  and  upon  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted  (d) 

(6)  With  respect  to  the  relatire  advantages  of  an  attornment  and  a 
power  of  distress  in  mortgages,  vide  post,  vol.  ii.  part  2,  §  I. 

(c)  The  day  named  in  the  proviso  for  redemption  for  payment  of 
the  principal. 

{d)  Or,  demised,  or  assigned,  or  hereinbefore  covenanted 
to  be  surrendered,  as  the  case  may  be. 
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or  any  part  thereof  to  enter,  and  for  the  same  interest  and 
the  arrears  thereof  and  the  costs  and  expenses  incurred 
by  the  nonpayment  thereof  to  distrain,  and  the  distress 
and  distresses  then  and  there  found  to  dispose  of  in  due 
course  of  law  as  landlords  may  do  in  respect  of  distresses 
for  rent  reserved  upon  leases,  to  the  intent  that  the  said 
arrears  of  interest,  and  all  costs  and  expenses  incurred  by 
the  non-payment  thereof  and  by  distraining,  may  thereby 
be  satisfied. 


POWIB  ov 
DIBT1UBB  nr  A 

MOBTOAOI  fO 

on. 


IV.  And  the  said  [mortgagor]  doth  hereby  grant  to 
the  said  [mortgagees],  their  executors,  administrators,  and 
assigns,  that,  as  often  as  it  shaU  happen  that  the  interest 

of  the  said  sum  of  £ or  of  any  part  thereof  shall  be 

wholly  or  partially  in  arrear  for days  after  either  of 

the  said  days  hereinbefore  appointed  for  the  payment 
thereof,  it  shall  be  lawful  for  the  said  [mortgageea]  and 
the  [survivors  and]  survivor  of  them,  and  the  executors  or 
administrators  of  such  survivor,  and  their  or  his  assigns, 
into  and  upon  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted  {e)  or  any  part  thereof  to  enter,  and 
for  the  same  interest  and  the  arrears  thereof  and  the  costs 
and  expenses  incurred  by  the  non-payment  thereof  to 
distrain,  and  the  distress  and  distresses  then  and  there 
found  to  dispose  of  in  due  course  of  law  as  landlords  may 
do  in  respect  of  distresses  for  rent  reserved  upon  leases, 
to  the  intent  that  the  said  arrears  of  interest,  and  all  costs 
and  expenses  incurred  by  the  non-payment  thereof  and 
by  distraining,  may  thereby  be  satisfied. 


pown  or 
DISTEUS  nr  A 

MOBTQAQI  TO 
nVlBAL. 


y.  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that,  if  the  said  [mortgagee],  his  executors, 
administrators,  or  assigns  shall  at  any  time  enter  upon 
and  take  possession  of  the  said  premises  hereinbefore 
expressed  to  be  hereby  granted  or  any  of  them,  it  shall 
be  lawful  for  him  or  them  at  any  time  or  times  thereafter 
to  demise  aU  or  any  of  the  same  premises  at  rack  rent,  for 


POWIB  lOB 
UOBTOAan  TO 

LiAsi,  nr  MoaT- 

OAOB  TO  OMl. 


(e)  Tide  supra,  p.  252,  n.  ((/). 
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any  term  or  terms  of  years  not  exceeding  twenty-one 
years  to  take  effect  in  possession,  and  either  absolute  or 
to  be  determinable  at  the  option  of  either  party,  and 
under  and  subject  to  any  covenants  or  conditions  he  or 
they  may  think  fit:  [Provided  only(/),  that,  in  every 
such  demise,  there  be  contained  covenants  and  condi- 
tions to  the  same  purport  and  effect,  mutatiB  mutaneUsy 
and  as  far  as  the  circumstances  of  the  case  may  require, 
as  the  covenants  and  conditions  contained  in  the  in- 
denture [or  indentures]  of  lease  under  which  the  said 
[mortgagor]  now  holds  the  same  premises ;  and  that  no 
covenant  or  condition  contained  in  any  such  demise 
be  repugnant  to  any  of  the  covenants  or  conditions 
contained  in  the  indenture  [or  indentures]  of  lease  under 
which  the  said  [mortgagor]  now  holds  the  same  premises.] 


POWBB  FOB 

M0BTGAOBE8  TO 

LEA8B,  IM 

MOBTQAGE  TO 

BBVIBAL. 


VI.  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that,  if  the  said  [mortgagees]^  or  the  [survivois 
or]  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  or  their  or  his  assigns,  shall  at  any  time 
enter  upon  and  take  possession  of  the  said  premises  here- 
inbefore expressed  to  be  hereby  granted  or  any  of  them, 
it  shall  be  lawful  for  them  or  him  at  any  time  or  times 
thereafter  to  demise  all  or  any  of  the  same  premises  at 
rack  rent  for  any  term  or  terms  of  years  not  exceeding 
twenty-one  years  to  take  effect  in  possession,  and  either 
absolute  or  to  be  determinable  at  the  option  of  either 
party,  and  under  and  subject  to  any  covenants  or  condi- 
tions they  or  he  may  think  fit :  [Provided  only  (/), 
that  in  every  such  demise  there  be  contained  cove- 
nants and  conditions  to  the  same  purport  and  effect, 
mutatis  mutandis,  and  as  far  as  the  circumstances  of  the 
case  may  require,  as  the  covenants  and  conditions  con- 
tained in  the  indenture  [or  indentures]  of  lease  under 
which  the  said  [mortgagor]  now  holds  the  same  premises ; 


(/)  The  latter  part  of  this  form  is  to  be  used  only  when  the 
property  mortgaged  is  leasehold. 
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and  that  no  coyenant  or  condition  contained  in  any  such 
demise  be  repugnant  to  any  of  the  covenants  *  or  con- 
ditions contained  in  the  indenture  [or  indentures]  of 
lease  under  which  the  said  [mortgagor]  now  holds  the 
same  premises.] 

VII.  Provided  always,  and  it  is  hereby  agreed  and  powir  fobmobt- 
declared,  that  it  shall  be  lawful  for  the  said  [mortgagor]      i.ma8B8  fob 
at  any  time  or  times  before  the  said  [mortgagees],  their     twbhtt-ohb 

heirs,  executors,  administrators,  or  assigns  shall  either  ' 

have  sold  the  whole  of  the  said  premises  hereinbefore 
expressed  to  be  hereby  granted,  or  have  entered  into  pos- 
session, or  foreclosed  the  equity  of  redemption  thereof,  to 
ax)point  by  way  of  lease  any  part,  which  shall  not  for  the 
time  being  have  been  so  sold,  of  the  same  premises  for 
any  term  of  years  not  exceeding  twenty-one  years,  to  take 
effect  in  possession  so  as  there  be  reserved  on  every  such 
appointment  the  best  yearly  rent  or  rents,  to  be  incident 
to  the  immediate  reversion  that  can  be  reasonably  gotten 
without  taking  anything  in  the  shape  of  a^fine  or  pre- 
mium ;  and  so  as  the  appointee's  covenants  in  every  such 
appointment  be  entered  into  with  the  said  [mortgagees] 
their  heirs  or  assigns  by  name,  and  their  heirs  and 
assigns;  and  so  as  there  be  contained  in  every  such 
appointment  a  condition  of  re-entry  by  the  said  [mart- 
ff ogees],  their  heirs  or  assigns  by  name,  and  their  heirs  and 
assigns,  for  non-payment  within  a  reasonable  time  to  be 
therein  specified  of  the  rent  or  rents  thereby  reserved,  and 
so  as  the  appointee  or  appointees  do  execute  a  counterpart 
or  duplicate  thereof,  and  do  thereby  covenant  in  manner 
aforesaid  for  the  due  payment  of  the  rent  or  rents  thereby 
reserved  and  be  not  made  dispunishable  for  waste  {h). 


{h)  It  will  be  observed  tbat  the  power  of  granting  leases  is  confined 
to  the  mortgagor  personally,  and  is  not  extended  to  his  representa- 
tives. When  the  form  in  the  text  is  used,  there  should  be  added  to 
the  usual  covenants  for  title  the  following  covenant : — 
And  further,  that  the  said  [mortgagor],  his  heirs  or 
assigns,  will,  within  one  calendar  month  after  the  execu- 


8UMAHD  rUBTHCB 
ADYAHOXS. 
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THAT  THB  MOBBT      VIII.  PROVIDED  ALWAYS,  and  it  is  hereby  agreed  and 

BIL0NQ8T0  ,  '  ^  •*         o 

MOBTQAOBss  ON    declared,  between  and  by  the  said  [mortgagees],  that  the 
A  joiHT  AooouHT.  ^^  g^jj^  ^f  j% ^  g^  p^^^  |jy  them  as  aforesaid,  was 

money  belonging  to  them  upon  a  joint  account  in  equity 
as  well  as  at  law ;  And  accordingly  that  the  said  [mort- 
gagees]  and  the  [survivors  and]  survivor  of  them  shall 
remain  entitled  in  equity  as  well  as  at  law  to  the  sum  of 

£ and  interest  intended  to  be  hereby  secured,  and 

that  the  receipt  of  the  [survivors  or]  survivor  of  them,  or 
of  the  executors  or  administrators  of  such  survivor,  shall 
be  an  effectual  discharge  for  the  same  and  every  part 
thereof  respectively. 

THAT  THB  MOBBT       jx,  PROVIDED  ALWAYS,  aud  it  is  hcrcby  agreed  and 

BIL0BQ8  TO  . 

MOBTOAGBBfloBA  dcclarcd,  betwccu  and  by  the  said  [mor^o^ees],  that  the 

« -obZoTS,   8«^*i  8"^  of  ^ SO  paid  by  them  as  aforesaid  was,  and 

BBovBB  A  GBoss    that  cvcry  further  sum  which  may  be  paid  by  them  or 

the  [survivors  or]  survivor  of  them  as  aforesaid  will  be, 
money  belonging  to  them  respectively  upon  a  joint  account 
in  equity  as  well  as  at  law ;  And  accordingly  that  the 
said  [mortgagees]  and  the  [survivors  and]  survivor  of 
them  shall  remain  and  be  jointly  entitled  in  equity  as  well 

as  at  law  to  the  said  sum  of  £ and  other  the  principal 

monies  intended  to  be  hereby  secured,  and  to  the  interest 
for  the  same  respectively,  and  that  the  receipt  of  the  [sur- 
vivors, or]  survivor  of  them  the  said  [mortgagees],  or  of 
the  executors  or  administrators  of  such  survivor,  shall  be 
an  effectual  discharge  for  the  said  sum  of  £ and  other 


tion  by  the  appointee  or  appointees  of  the  counterpart  or 
duplicate  of  every  and  any  appointment  by  way  of  lease 
which  may  be  executed  in  pursuance  of  the  power  in  that 
behalf  hereinbefore  contained,  deliver  such  counterpart  or 
duplicate  to  the  said  [mortgagees'],  or  the  [survivors  or] 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns. 

Bee  the  observations  on  powers  of  leasing  by  mortgagors,  post,  yoL  ii. 
part  2,  where  powers  of  granting  building  and  other  leases  will  be 
found. 
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the  principal  monies  intended  to  be  hereby  secured,  and 
the  interest  for  the  same  respectively  and  every  part 
thereof  respectively. 

X.  Provided  always,  and  the  said  [mortgagee]  doth 
hereby,  for  himself,  his  heirs,  executors,  and  administra- 
tors, COVENANT  with  the  said  [mortgagor],  his  heirs, 
executors,  administrators,  and  assigns,  that,  if  the  said 
[mortgagor],  his  heirs,  executors,  administrators,  or  assigns 

shall,  on  every day  of and day  of (t), 

so  long  as  the  said  principal  sum  of  £ ,  or  any  part 

thereof  shall  remain  unpaid,  or  within  thirty  days  next 
after  each  of  the  said  days  respectively,  pay  to  the  said 
[mortgagee],  his    executors,   administrators,   or   assigns 

interest  for  the  said  simi  of  £ ,  or  for  so  much  thereof 

as  shall  for  the  time  being  remain  unpaid,  at  the  rate  of 

[the  reduced  rate]  per  cent,  per  annum,  then  he 

the  said  [m^yrtgagee],  his  executors,  administrators,  and 

assigns,  shall  accept  interest  for  the  said  sum  of  £ , 

or  for  so  much  thereof  as  shall  for  the  time  being  remain 

unpaid,  at  the  rate  of [the  reduced  rate]  per  cent. 

per  annum,  for  every  half-year  for  which  such  interest 
shall  be  paid  to  him  or  them  within  the  thirty  days 
aforesaid. 

XI.  Trovided  always,  and  the  said  [mortgagees]  do 
hereby,  for  themselves,  their  heirs,  executors,  and  admi* 
nistrators,  covenant  with  the  said  [mortgagor],  his  heirs, 
executors,  administrators,  and  assigns,  that,  if  the  said 
[TTiortgagor],  his  heirs,  executors,  administrators,  or  assigns, 

shall,  on  every day  of and day  of (i), 

so  long  as  the  said  principal  sum  of  £ ,  or  any  part 

thereof,  shall  remain  unpaid,  or  within  thirty  days  after 
each  of  the  said  days  respectively,  pay  to  the  said  [mort* 
gagees],  or  the  [survivors  or]  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 


VOB  BIDlTCfnOH 

or  msBBflT  la 

XOKTOAOI  fO 
OVI. 


FOB  BSDVOnOV 

Of  nmuMT,  XX 

MOBTOAQB 
SOaiTBBAL. 


(t)  The  half-yearly  days  of  payment. 
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-,  or  for  so  much 


I0&  BiDvonov  assigns,  interest  for  the  said  sum  of  £ — 

or  iMTiBUT  »  thereof  as  shall  for  the  time  being  remain  iinpaicU  at  the 

XOBTGAOB  TO  !_ 

8IVI&A.L.       rate  of [the  reduced  rate]  per  cent,  per  annum,  then 


THAT  MOKWT 
SHALL  KIXADI 
VOB  A  OIBTAIV 

TBBif,  nr 

XORTQAOB  TO 
OBI. 


they  the  said  [mortgagees],  or  the  [survivors  or]  survivor 
of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor, their  or  his  assigns,  shall  accept  interest  for  the 

said  sum  of  £ ,  or  for  so  much  thereof  as  shall  for  the 

time  being  remain  unpaid,  at  the  rate  of [the  reduced 

rate]  per  cent,  per  annum,  for  every  half-year  for  which 
such  interest  shall  be  paid  to  them  or  him  within,  the 
thirty  days  aforesaid. 

XIL  Provided  always,  and  the  said  [fncrtgagee]  doth 
hereby,  for  himself,  his  heirs,  executors,  and  administratoiB, 
COVENANT  with  the  said,  [mort^o^^r],  his  heirs,  executors, 
administrators,  and  assigns,  that,  if  the  said  [mortgagor], 
his  heirs,  executors,  administrators,  or  assigns  shall,  <m 

every day  of and day  of (jk)  until  the 

day  of y  18 — ,  or  within  thirty  days,  after  each 

of  the  said  days  respectively,  pay  to  the  said  [m^rrtgagee], 
his  executors,  administrators,  or  assigns  interest  for  the 

said  sum  of  jG ,  at  the  rate  hereinbefore  in  that  behalf 

mentioned,  up  to  the  same  half-yearly  days  of  }>ayment 
respectively,  and  shaU  perform  and  observe  all  Ihe  cove- 
nants and  agreements  herein  contained,  and  on  the  part 
of  the  said  [mortgagor],  his  heirs,  executors,  administra- 
tors, or  assigns  to  be  performed  or  observed,  then  he  the 
said  [mortgagee],  his  executors,  administrators,  or  assigns 

will  not,  before  the  said day  of ,  18 — ,  caU  in 

the  said  prjuacipal  sum  of  £ or  any  part  thereof; 

Provided  also,  and  it  is  hereby  agreed  and  declared, 
that  the  said  [wjortgagor],  his  executors,  administrators,  or 

assigns  shall  not,  before  the  said day  of  • ,  18 — , 

compel  the  said  [mortgagee],  his  executors,  administrators, 

or  assigns  to  receive  the  said  sum  of  £ or  any  part 

thereof. 


{k)  The  half-yearly  days  of  payment. 
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XIII.  Provided  always,  and  the  said  [mortgagees]  do 
hereby  for  themselves,  their  heirs,  executors,  and  adminis- 
trators COVENANT  with  the  said  [mortgagor],  his  heirs, 
executors,  administrators,  and  assigns,  that,  if  the  said 
[mortgagor],  his  heirs,  executors,  administrators,  or  assigns, 

shall,  on  every day  of and day  of {I), 

until  the  day  of ,  18 — ,  or  within  thirty  days 

next  after  each  of  the  said  days  respectively,  pay  to  the 
said  [mortgagees],  or  the  [survivors  or]  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  their 

or  his  assigns,  interest  for  the  said  sum  of  £ at  the 

rate  hereinbefore  in  that  behalf  mentioned,  up  to  the  same 
half-yearly  days  of  payment  respectively,  and  shall  perform 
and  observe  all  the  covenants  and  agreements  herein  con- 
tained, and  on  the  part  of  the  said  [mortgagor],  his  heirs, 
executors,  administrators,  or  assigns  to  be  performed  or 
observed,  then  they  the  said  [mortgagees],  or  the  [survivors 
or]  survivor  of  them,  or  the  executors  or  admistrators  of 
such  survivor,  their  or  his  assigns,  will  not,  before  the 

said  — -  day  of ,  18 — ,  call  in  the  said  principal  sum 

of  £ or  any  part  thereof ;  Provided  also,  and  it  is 

hereby  agreed  and  declared,  that  the  said  [mortgagor],  his 
heirs,  executors,  administrators,   or  assigns,   shall  not, 

before  the  said  day  of 18 — ,  compel  the  said 

[mortgagees],  or  the  [survivors  or]  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 

assigns,  to  receive  the  said  sum  of  £ or  any  part 

thereof. 

XrV.  Provided  always,  and  the  said  [mortgagor] 
doth  hereby  declare,  that,  as  between  himself,  his  heirs, 
executors,  and  administrators,  and  the  said  premises  here- 
inbefore expressed  to  be  hereby  granted,  the  said  premises 
shall  be  and  remain  charged  with  the  payment  of  the  said 

principal  sum  of  £ and  the  interest  for  the  same,  in 

exoneration  of  the  said  [mortgagor],  his  heirs,  executors, 
administrators,  estate,  and  effects. 


TBAT  MOHIT 

SHALL  sucinr 

lOX  A  OIXTAXH 

TBBX,  nr 
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(/)  The  half-yearly  days  of  payment. 
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A8T0THI 
OEDKR  or 

LiABiun  or 

M0BTGAQ0B8 
UTD  THI 
STATE. 


XV.  Provided  always,  and  it  is  hereby  agreed  and 
declared  between  and  by  the  said  [one  mortgagor]  and 
[other  Tnortgagor"] ,  that,  as  between  the  said  [first  mort- 
gagor], his  heirs,  executors,  and  administrators,  and  the 
said  [second  mortgagor]  ^  his  heirs,  executors,  and  adminis- 
trators, the  said  [first  mortgagor],  his  heirs,  executors, 
and  administrators  shall  be  primarily  liable  to  the  payment 

of  the  said  sum  of  £ and  interest ;  and  that,  as  between 

the  said  [mortgagors],  and  their  several  heirs,  executors, 
and  administrators,  and  the  person  or  persons  for  the  time 
being  entitled  to  the  equity  of  redemption  of  the  said 
mortgaged  premises,  the  said  mortgaged  premises  shaU  be 
the  primary  fond  for  the  payment  of  the  said  sum  of 

£ and  interest ;  and  that,  as  between  the  said  premises 

hereinbefore  expressed  to  be  hereby  granted  and  the  said 
premises  hereinbefore  expressed  to  be  hereby  appointed, 
the  said  premises  hereinbefore  expressed  to  be  hereby 
granted  shall  be  the  primary  fund  for  payment  of  the  said 
sum  of  £ and  interest. 


MORTOAGIBS 

HOT  TO  Bl 

ArrSOTBD  BT  A 

DBOLARATIOR 

BT  MORTGAGOR 

A8  TO  THB 
PBIIIART  LIABI- 

LiTT  or  rVBDS. 


XVI.  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that,  the  provision  hereinbefore  contained  with 
respect  to  the  primary  liability  to  the  payment  of  the  said 

sum  of  £ and  interest  shaU  not  affect  the  persons  or 

person  for  the  time  being  entitled  to  the  said  principal 
sum  and  interest,  or  so  much  thereof  as  shall  for  the  time 
being  remain  owing,  or  any  of  them,  or  in  anywise  pre- 
clude such  persons  or  any  of  them  from  resorting  to  the 
said  [mortgagor],  his  heirs,  executors,  or  administrators, 
or  any  of  them,  and  to  the  said  mortgaged  premises  or 
any  of  them,  at  the  same  time  or  in  such  order  as  they  or 
he  shall  think  fit. 


THAT   8URBTIB8 

SHALL,  AS  TO 

THB  MORT- 

0AGRB8,  BX 

LIABLE  AS 

PRINCIPALS. 


XVII.  Provided  also,  and  it  is  hereby  agreed  and 
declared,  that,  although  as  between  the  said  [mort- 
gagor], and  the  said  [sureties]  respectively,  the  said 
[sureties]  are  only  sureties  for  the  said  [mortgagor],  yet, 
as  between  the  said  [sureties]  and  the  said  [mortgagees] 
the    said    [sureties]    respectively  are  to   be  considered 
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as  principal  debtors  for  all  the  principal  monies  and 
interest  intended  to  be  secured  by  these  presents,  so 
that  the  said  [fsureties]  or  either  of  them,  their  or  any  of 
their  heirs,  executors  or  administrators  shall  not  be 
released  or  exonerated  by  time  being  given  to  the  said 
[mortgagor],  or  by  any  act  or  omission  of  the  said  [mort- 
gagees]  or  any  of  them,  their  or  any  of  their  executors, 
adinimstrators  or  assigns,  or  by  any  other  matter  or 
thing  whatsoever  whereby  the  said  [sureties],  or  either  of 
them,  their  or  any  of  their  heirs,  executors,  or  adminis- 
trators, as  sureties  or  a  surety  only  for  the  said  [mortgagor] 
would  be  so  released  or  exonerated. 


THAT  SURETIW 

8HALI1,  AS  TO 

TBI  MOKT- 

OAOBIS,   BS 

LIABLB  A8 

PBIKOIPALS. 


XVIII.  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  these  presents  are  intended  to  be  a  security 
for  the  balance  for  the  time  being  owing  on  the  account 
current  of  the  said  [mortgagor"] ,  his  executors  or  adminis- 
trators, with  the  said  copartnership  or  firm  of  which  the 
said  [mortgagees]  are  the  present  members,  whether  the 
same  copartnership  or  firm  shaU  consist  of  the  said  present 
members  or  any  of  them,  or  of  them  or  any  of  them 
together  with  any  other  persons  or  person,  or  of  any  other 
persons  or  person  only  (m). 


nr  KOKTOAGB 

TO  BKOVBB  A 

PAJITBBB8HXP 

AOOOUBT 

OU&BBHT. 


XIX.  And  it  is  hereby  agreed  and  declared,  that, 
if  the  said  [mortgagees],  or  the  [survivors  or]  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor, 
or  their  or  his  assigns,  shall  receive  any  monies  under  or 
by  virtue  of  the  aforesaid  policies  of  assurance  or  any  of 
them,  they  or  he  shall,  by  and  out  of  the  same,  in  the 
first  place,  reimburse  themselves  or  himself,  or  pay  or 
discharge  all  costs  and  expenses  incurred  in  obtaining 
payment  of  and  receiving  the  same,  or  in  or  about  the 
execution  of  any  of  the  trusts  of  these  presents,  or  other- 
wise in  relation  to  the  premises ;  And  in  the  next  place. 


TRtrsTs  or 
POU01B8  or 

Lira  ABSURABOB. 


(m)  This  fonn  is  almost  a  necessary  part  of  a  mortgage  for  an 
account  current* 
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TBirsn  ov       pay  and  apply  such  monies  in  or  towards  satisfaction  for 
POLI0I18  Of      ^j^g  monies  for  the  time  heing  owing  on  the  security  of 

Lira  ABamAvoM,  . 

these  presents ;  And  then  pay  the  surplus,  if  any,  of  the 

said  monies  received  under  or  by  virtue  of  the  said 
policies  or  any  of  them  unto  the  said  [mortgagor],  his 
executors,  administrators,  or  assigns.  Provided  always, 
that  the  receipt  of  the  said  [mortgagees'],  or  the  [sur- 
vivors or]  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  their  or  his  assigns,  for  any 
monies  paid  to  them  or  him  under  or  by  virtue  of  the  said 
policies  of  assurance  or  any  of  them,  shall  e£fectually 
discharge  the  Assurance  Societies  and  persons  paying 
such  monies  from  the  same,  and  from  being  concerned  to 
see  to  the  application  or  being  accountable  for  the  loss  or 
misapplication  thereof;  And  that  the  Societies,  or  asy 
persons  paying  such  monies  shall  not  be  bound  to  see  or 
inquire  whether  any  default  has  been  made  in  payment  of 
any  principal  money  or  interest  intended  to  be  hereby 
secured  at  the  time  hereby  appointed  for  payment  thereof, 
or  whether  any  money  remains  in  the  security  of  these 
presents. 

ooYiHAirTB  TO  XX.  And  THE  SAID  [mortgagor]  doth  hereby,  for  him- 
A8SUBAV0B8.  Self,  his  hcirs,  executors,  and  administrators,  covenant 
with  the  said  [mortgagees],  their  executors  and  adminis- 
trators, that  he  the  said  [mortgagor]  will  not  do  or  suffer 
anything  whereby  the  said  policies  of  assurance  or  any  of 
them  may  become  void  or  voidable,  or  the  said  [mort- 
gagees] or  any  of  them,  their  or  any  of  their  executors, 
administrators,  or  assigns  may  be  prevented  from  receiv- 
ing any  of  the  monies  intended  to  be  thereby  respectively 
assured ;  And  that,  if  the  said  policies  or  any  of  them 
shall  become  voidable,  he  the  said  [mortgagor]  will  imme- 
diately thereupon  at  his  own  cost  do  all  things  neces- 
sary for  restoring  and  keeping  on  foot  the  same;  And 
that,  if  the  said  policies  or  any  of  them,  or  any  new 
policy  or  policies  to  be  eflfected  as  hereinafter  is  men- 
tioned, shall  become  void,  then  and  in  such  case  and 
so  often  as  the   same  shall  happen,  he  the  said  [mort- 
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gagor]  (n)  will  immediately  therenpon  at  his  own  cost  effect,    ootihants  to 
OT  enable  the  said  [mortgagees]  or  the  [survivors  or]  snr-    ^u^^om!" 

vivor  of  them,  or  the  executors  or  administrators  of  such 

survivor,  or  their  or  his  assigns,  to  effect  a  new  policy  or 
policies  of  assurance  on  his  life  in  the  name  or  names  of 
the  said  [mortgageeB\  or  the  [survivors  or]  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor, 
their  or  his  assigns,  in  such  sum  or  sums  of  money  as 
shall  he  or  amount  to  the  sum  which  would  have  been 
payable  under  the  policy  or  policies  which  shall  have 
become  void  if  the  said  [mortgagor  or  cestui  que  vie]  had 
then  died;  And  that  every  such  new  policy,  and  the 
monies  to  become  payable  under  the  same,  shall  be  subject 
to  the  proviso  for  redemption  hereinbefore  contained, 
and  be  held  and  applied  upon  the  trusts  and  for  the 
purposes  by  these  presents  declared  and  expressed  con- 
cerning the  said  policies  of  assurance  hereinbefore  men- 
tioned to  have  been  effected  (o),  and  the  monies  to  become 
payable  under  or  by  virtue  of  the  same ;  And  further.  For  payment  of 
that  he  the  said  [mortgagor]  will,  so  long  as  any  money  ^  pwiaiiim*. 
shall  remain  on  the  security  of  these  presents,  duly  and 
punctually  pay  the  annual  premium  or  premiums,  and 
other  sum  or  sums  of  money  (if  any)  necessary  for  keeping  • 

on  foot  the  said  policies  of  assurance  hereinbefore  men- 
tioned to  have  been  effected  (o),  and  any  new  policy  oi* 
policies  of  assurance  to  be  effected  as  hereinbefore  is 
provided,  and  will  forthwith  deliver  the  receipt  for  every 
such  pajrment  to  the  said  [mortgagees],  or  the  [survivors 
orl  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns ;  And  that,  if  the 
said  [mortgagor]  shall  at  any  time  neglect  or  refuse  to 


(n)  If  the  polioies  be  not  on  the  mortgagor's  own  life,  the  words 

his  executors,  administrators,  or  assigns  should  be  added  in 
many  places  in  the  oovenants  after  the  mortgagor's  name ;  and  in 
the  first  covenant  the  name  of  the  cestui^  que  vie  should  be  substi- 
tuted for  that  of  the  mortgagor. 

(o)   Or,  hereinbefore  expressed  to  be  hereby  assigned. 
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make  the  payments  aforesaid  or  any  of  them,  it  shall  be 
lawful  for  the  said  [mortgagees]^  or  the  [sorvivors  or]  snr- 
Tivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  their  or  his  assigns,  to  pay  the  said  annual 
premium  or  premiums,  and  such  other  sum  or  sums  of 
money  (if  any)  as  shall  become  payable  for  keeping  on 
foot  the  said  policies  of  assurance  or  any  of  them ;  And 
that  he  the  said  [martgagor],  his  heirs,  executors,  or 
administrators  will,  on  demand,  pay  to  the  said  [rribrt' 
gagees]  or  the  [survivors  or]  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 
assigns,  every  such  sum  of  money  as  shall  have  been 
paid  by  them  or  him  in  or  towards  payment  of  the  said 
annual  premium  or  premiums,  sum  or  sums  of  money, 
and  all  costs  and  expenses  (if  any),  which  shall  have  been 
paid  by  them  or  him  in  effecting  such  new  policy  or 
policies  of  assurance  as  aforesaid,  or  otherwise  in  relation 
to  the  premises,  with  interest  for  the  same  at  the  rate  of 

per  cent,  per  annum  from  the  time  or  respective 

times  of  the  same  having  been  paid ;  And  that,  in  the 
meantime,  and  until  the  same  shall  be  so  repaid  with 
interest  as  aforesaid,  the  said  premises  hereinbefore 
expressed  to  be  hereby  ^rantei,  and  the  monies  to  become 
payable  under  or  by  virtue  of  the  said  policies  herein- 
before mentioned  to  have  been  effected  (p)  or  under  or  by 
virtue  of  any  new  policy  or  policies  to  be  effected  in  pur- 
suance of  the  aforesaid  provisions  in  that  behalf,  shall 
stand  and  be  charged  with  the  payment  of  such  sum  or 
sums  of  money  and  the  interest  thereon. 


oomrini 

fOR  HBl  XV- 

BTTRAMOB,    IK 

MOBTGAai  TO 
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XXI.  And  the  said  [mortgagor]  doth  hereby,  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant 
with  the  said  [mortgagee],  his  heirs,  executors,  adminis- 
trators, and  assigns,  that  he  the  said  [m>ortgagor]^  his  heirs, 
executors,  administrators,  or  assigns  will,  as  long  as  any 
money  shall  remain  on  the  security  of  these  presents. 


{p)  These  last  words  may  be  omitted  if  the  policies  are  included  by  the 
expression  ''  premises  hereinbefore  expressed  to  be  hereby  assi^ed." 
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keep  all  the  messuages,  buildings,  and  erections  herein- 
before expressed  to  be  hereby  granted,  insured  against 
loss  or  damage  by  fire  by  a  policy  or  policies  of  insurance 
for  a  sum  or  sums  not  less  in  the  whole  than  the  sum  of 

£ ,  and  in  the  name  or  names  of  the  said  [mortgagee]  y 

his  executors,  administrators,  or  assigns,  in  some  office  or 
offices  in  London  or  Westminster ;  And  that  he  the  said 
[ffiortgagor],  his  heirs,  executors,  administrators,  or  assigns 
will,  immediately  after  such  policy  or  policies  shall  have 
been  effected,  or  immediately  after  the  execution  of  these 
presents  if  the  same  shall  have  been  previously  effected, 
deposit  the  same  with  the  said  [mortgagee],  his  executors, 
administrators,  or  assigns,  and  will  duly  and  punctually 
pay  the  annual  premium  or  premiums,  duty,  and  other 
sums  of  money  necessary  for  keeping  on  foot  the  said 
policy  or  policies,  and  will  forthwith  deliver  the  receipt 
for  every  such  payment  unto  the  said  [mortgagee],  his 
executors,  administrators,  or  assigns;  And  that  if  the 
said  [mortgagor],  his  heirs,  executors,  administrators,  or 
assigns  shall  at  any  time  neglect  or  refuse  to  make  the 
payments  aforesaid  or  any  of  them,  or  in  case  the  policy 
or  policies  aforesaid  shall  not  be  effected  or  shall  at  any 
time  become  void,  it  shall  be  lawful  for  the  said  [mort- 
gagee], his  executors,  administrators,  or  assigns  to  insure 
and  keep  insured  the  said  messuages,  erections,  and 
buildings  in  any  sum  or  sums  not  exceediDg  in  the  whole 

the  sum  of  £ ,  and  to  pay  all  expenses  of  effecting 

such  insurance  or  insurances,  and  the  annual  premium  or 
premiums,  duty,  and  other  sums  of  money  necessary  for 
keeping  on  foot  such  insurance  or  insurances ;  and  that 
the  said  [mortgagor],  his  heirs,  executors,  or  adminis- 
trators will,  on  demand,  pay  unto  the  said  [mortgagee], 
his  executors,  administrators,  or  assigns  every  such  sum 
of  money  as  shall  have  been  paid  by  him  or  them  in 
or  towards  payment  of  any  such  premium  or  premiums, 
duty,  sums  of  money,  or  expenses,  with  interest  for  the 
same  after  the  rate  aforesaid  from  the  time  or  respective 
times  of  the  same  having  been  paid;  And  that  in  the 
meantime,  and  until  every  such  sum  of  money  shall  be 
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repaid  with  interest  as  aforesaid,  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted  shall  stand 
and  be  charged  with  the  payment  thereof  and  the  interest 
thereon. 

XXn.  And  the  said  [mortgagor]  doth  hereby,  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant 
with  the  said  [mortgagees]  ^iheir  heirs,  execntors,  adminis- 
trators, and  assigns,  that  he  ihe  said  [mortg€igor],  his 
heirs,  executors,  administrators,  or  assigns  will,  so  long 
as  any  money  shall  remain  on  the  security  of  these  pre- 
sents, keep  all  the  messuages,  buildings,  and  erections 
hereinbefore  expressed  to  be  hereby  granted^  insured 
against  loss  or  damage  by  fire  by  a  policy  or  policies  of 
insurance  for  a  sum  or  sums  not  less  in  the  whole  than 

the  sum  of  £ ,  and  in  the  names  or  name  of  the  said 

[mortgcufees],  or  the  [survivors  or]  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 
assigns,  in  some  office  or  offices  in  liOndon  or  Westminster; 
And  that  he  the  said  [mortgagor],  his  heirs,  executors, 
administrators,  or  assigns  will,  immediately  after  such 
policy  or  policies  shall  have  been  effected,  or  immediately 
after  the  execution  of  these  presents  if  the  same  shall 
have  been  previously  effected,  deposit  the  same  with  the 
said  [m^ortgagees],  or  the  [survivors  or]  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  their 
or  his  assigns,  and  will  duly  and  punctually  pay  the  annual 
premium  or  premiums,  duty  and  other  sums  of  money 
necessary  for  keeping  on  foot  the  said  policy  or  policies, 
and  will  forthwith  deliver  the  receipt  for  every  such 
payment  unto  the  said  [m^yrtgagees],  or  the  [survivors  or] 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns ;  And  that  if  the  said 
[mortgagor],  his  heirs,  executors,  administrators,  or  assigns 
shall  at  any  time  neglect  or  refuse  to  make  the  payments 
aforesaid  or  any  of  them,  or  in  case  the  policy  or  policies 
aforesaid  shall  not  be  effected  or  shall  at  any  time  become 
void,  it  shall  be  lawful  for  the  said  [mortgagees],  or  the 
[survivors  or]  survivor  of  them,  or  the  executors  or  admi- 
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nistrators  of  such  survivor,  or  their  or  his  assigns,  to      ootehaito 

■11  .  1  -  .  1  'I  .  •  VOK  WIKM  IN' 

insure  and  keep  insured  the  said  messuages,  erections,      sunjmoM,  nr 
and  buildings  in  any  sum  or  sums  not  exceeding  the     "ortoaoi  to 

sum  of  £— — ,  and  to  pay  all  expenses  of  efiEecting  such  

insurance  or  insurances,  and  the  annual  premium  or 

premiums,  duty,  and  other  sums  of  money  necessary  for 

keeping  on  foot  such  insurance  or  insurances ;  And  that  Monies  advanoed 

the  said  [rrhortgagor],  his  heirs,  executors,  or  administrators  ^^  ^®  format 

will,  on  demand,  pay  unto  the  said  \mortgagees\j  or  the  porpoeetobe 

[survivors  or]  survivor  of  them,  or  the  executors  or  admi-  ^^  andto be 

nistrators  of  such  survivor,  their  or  his  assigns,  every  such  »  charge  on  the 

sum  of  money  as  shall  have  been  paid  by  them  or  him  in 

or  towards  payment  of  any  such  premium  or  premiums, 

duty,  sums  of  money,  or  expenses,  with  interest  for  the 

same  after  the  rate  aforesaid  from  the  time  or  respective 

times  of  the  same  having  been  paid ;  And  that,  in  the 

meantime,  and  until  every  such  sum  of  money  shall  be 

so  re-paid  with  interest  as  aforesaid,  the  said  premises 

hereinbefore  expressed  to  be  hereby  granted  shall  stand 

and  be  charged  with  the  payment  thereof  and  the  interest 

thereon. 


XXIII.  And  the  said  [mortgagor]  doth  hereby,  for 
himself,  his  heirs,  executors,  and  administrators,  covenant 
with  the  said  [mortgagees]^  their  heirs,  executors,  adminis- 
trators, and  assigns,  that  he  the  said  [mortgagor],  his 
heirs,  executors,  administrators,  or  assigns  will,  so  long 
as  any  money  shall  remain  on  the  security  of  these  pre- 
sents, keep  all  the  aforesaid  messuages  and  buildings 
insured  against  loss  or  damage  by  fire  in  the  sum  of  £ 
at  the  least,  and  wUl  punctually  pay  all  premiums  and 
sums  of  money  necessary  for  such  purpose,  and  will  at 
any  time  on  demand,  produce  [deliver]  to  the  said  [mort' 
gageea],  or  the  [survivors  or]  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 
assigns,  the  policy  or  policies  of  such  insurance  and  the 
receipt  for  every  such  payment;  And  also,  that  if  de- 
fault shall  be  made  in  keeping  all  the  said  premises  so 
insured,  it  shall  be  lawful  for  the  said  [mortgageesly  or  the 
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[survivors  or]  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  their  or  his  assigns,  to  insure 
and  keep  insured  all  or  any  of  the  said  premises  in  any 

sum  not  exceeding  the  sum  of  £ ;  And  that  the  said 

[mortgagor],  his  heirs,  executors,  administrators,  or  assigns 
will  repay  to  the  said  [mortgagees],  or  the  [survivors  or] 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns,  every  sum  of  money 
expended  for  that  purpose  by  them  or  him,  with  interest 
thereon  at  the  rate  aforesaid  from  the  time  of  the  same 
respectively  having  been  so  expended ;  And  that,  until 
such  repayment,  the  same  shall  be  a  charge  upon  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted, 

XXrV.   Now  THIS  INDENTURE   WITNESSETH  (t),   that,    in 

pursuance  of  the  said  agreement  and  in  consideration  of 
the  premises,  he  the  said  [mortgagor],  with  the  privity  of 
the  said  [mortgagee],  doth  hereby  appoint  the  said 
[receiver]  to  be  receiver,  agent,  and  attorney  from  time  to 
time,  in  the  name  of  the  said  [mortgagor]  to  receive  the 
rents  and  profits  of  the  said  hereditaments  mentioned  in 
the  said  schedule  hereto  as  aforesaid,  from  the  present 
and  future  tenants  and  occupiers  thereof  and  the  persons 
liable  to  pay  the  same  respectively;  And,  in  case  of 
the  non-payment  thereof,  to  use  all  or  any  lawful  reme- 
dies for  recovering  and  obtaining  payment  of  the  same 
or  any  part  thereof.  And  to  do  all  things  expedient 
for  recovering  and  receiving  the  said  rents  and  profits,  as 
fully  and  efifectually  as  the  said  [mortgagor]  could  do; 
And  the  said  [m^ortgagor]  doth  hereby  direct  the  tenants 
and  occupiers  of  the  said  premises  respectively,  and  the 


{t)  This  is  intended  for  an  appointment  by  a  separate  deed :  if 
used  in  the  mortgage  deed,  it  will  commence.  And  THIS  INDEN- 
TURE ALSO  WITNESSETH,  and  be  expressed  to  be  made  in  further 

pursuance  of  the  said  agreeement,  meaning  the  general  mort- 
gage agreement.  For  the  recital  of  the  special  agreement  in  the 
separate  deed,  see  supra,  p.  180.  As  to  receivership  deeds,  see  post, 
YoL  ii.  part  2.,  and  Jolly  v.  Arhuthnot  on  App.  L.  C,  7  W.  R.  532. 
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persons  liable  to  pay  the  same  respectively,  to  pay  APPonmissT 
unto  the  said  [receiver],  and  to  any  future  receiver  to  be  ^J  iSSwAM 
appointed  as  is  hereinafter  mentioned,  the  rents  and  ^  o^i. 
profits  of  the  said  premises,  and  doth  hereby  declare, 
that  the  receipt  of  the  said  [receiver] ,  or  of  any  future 
receiver  to  be  appointed  as  hereinafter  mentioned,  shall 
be  an  effectual  discharge  to  such  tenants  or  occupiers 
and  persons  for  such  rents  and  profits  as  they  shall 
respectively  pay  to  him  ;  And  it  is  hereby  agreed  and  Trnfts  of  tibe 
declared,  that  the  said  [receiver],  and  any  future  receiver 
to  be  appointed  as  is  hereinafter  mentioned,  shall,  by  and 
out  of  the  rents  and  profits  received  by  him,  in  the  first 
place,  pay  all  taxes,  rates,  assessments,  and  outgoings 
for  the  time  being  payable  upon  or  in  respect  of  the  said 
premises,  and  which  he  or  the  said  [mortgagee]  his  exe- 
cutors, administrators,  or  assigns,  shall  think  fit  to  pay, 
and  the  expense  of  insuring  against  loss  or  damage  by 
fixe  any  buildings  or  other  property  which  he  shall  think 
fit  to  insure,  [and  keep  down  the  interest  on  all  prin- 
cipal monies  and  the  yearly  sums  for  the  time  being 
charged  upon  and  payable  out  of  the  said  premises,  or 
any  part  or  parts  thereof  in  prioiity  to  the  said  sum  of 

£ and  the  interest  for  the  same,  and  which  interest 

and  yearly  sums  respectively  shall  not  be  otherwise 
paid] ;  And,  in  the  next  place,  deduct  and  retain  for 
his  own  use  so  much  (not  exceeding  the  rate  of  £6  for 
every  JBlOO  received)  as  in  the  opinion  of  the  said  [mort- 
gagee], his  executors,  administrators,  or  assigns,  the  said 
[receiver]  shall  reasonably  deserve,  for  the  trouble  and  ex- 
pense of  receiving  and  paying  the  said  rents  and  profits ; 
And,  in  the  next  place,  pay  to  the  said  [m,ortgagee],  his  exe- 
cutors, administrators,  or  assigns,  by  equal  half-yearly 

payments  on  the day  of and  the day  of , 

the  interest  for  the  said  sum  of  £ ,  or  for  so  much 

thereof  as  for  the  time  being  shall  remain  unpaid ;  And 

shall  pay  the  surplus  (if  any)  of  the  said  rents  and  profits 

unto  the  said  [mortgagor],  his  executors,  administrators, 

or  assigns  ;  And  the  said  [receiver]  dotJi  hereby,  for  him-  Covenant  hj  tbe 

selfy  his  heirs,  executors,  and  administrators,  covenant 
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with  the  said  [mortgagee]  ^  his  executors,  administrators, 
and  assigns,  and  also,  as  a  separate  covenant,  with  the 
said  [mortg<igor]y  his  heirs,  executors,  administrators,  and 
assigns,  tiiat  he  the  said  [receiver]  will,  so  long  as  he 
shall  be  the  receiver  of  the  said  rents  and  profits,  use  his 
utmost  endeavours  to  collect  and  receive  the  same,  and 
will  apply  the  same  in  manner  aforesaid ;  And  the  said 
[mortgagor]  doth  hereby,  for  himself,  his  heirs,  execu- 
tors, administrators,  and  assigns,  covenant  with  the  said 
[mortga^gee],  his  executors,  administrators,  and  assigns, 
that  he  the  said  [mortgagor]  will  not,  without  the  consent 
in  writing  of  the  said  [mortgagee],  his  executors,  adminis- 
trators, or  assigns,  revoke  the  powers  or  authorities 
hereby  given  to  the  said  [receiver]  or  any  of  them,  or  do 
or  suffer  to  be  done  any  thing  whereby  the  said  powers 
or  authorities  or  any  of  them  may  become  void  or  of  no 
effect,  or  obstruct  the  said  [receiver],  or  any  future  receiver 
to  be  appointed  as  hereinafter  is  mentioned,  in  recovering 
or  receiving  all  or  any  of  the  said  rents  and  profits,  so 

long  as  the  said  sum  of  £ or  any  interest  for  the  same, 

or  any  part  thereof  respectively,  shall  remain  on  the 
security  of  the  said  indenture  of  even  date  with  these 
presents ;  And  further,  that,  in  case  the  said  [receiver], 
or  any  future  receiver  to  be  appointed  as  hereinafter 
provided,  shall  die  or  be  disqualified  to  receive  the  said 
rents  and  profits,  or  shall  refuse  or  neglect  to  perform  the 
duties  hereby  imposed  on  him,  or  shall  misbehave  him- 
self, whilst  the  said  sum  of  £  ,  or  any  interest  for 
the  same  or  any  part  thereof  respectively  shall  remain  on 
the  aforesaid  security,  then,  and  in  any  of  the  said  cases, 
(except  the  death  of  the  said  [receiver]),  he  the  said 
[mortgagor],  his  heirs  or  assigns,  will  join  with  the  said 
[m^ortgagee],  his  executors^  administrators,  or  assigns,  in 
removing  the  said  [receiver]  from  the  said  employment, 
and  will,  in  any  of  the  said  cases,  appoint  such  other  fit 
person  or  persons  in  the  place  of  the  said  [receiver]  as  the 
said  [mortgagee],  his  executors,  administrators,  or  assigns 
shall  nominate,  to  receive  and  apply  the  said  rents  and 
profits  in  manner  aforesaid ;  And  that,  in  case  the  said 


MISCELLANEOUS    GLAUSES.  271 

[mortgcbgor]^  his  heirs  or  assigns,  shall  refase  or  neglect  so     APPonrTMnn 
to  do  for  three  calendar  months  next  after  the  death,     ^  mwmt» 
disqualification,  refusal,  neglect,  or  mishehaviour  of  the        to  ohs. 
said  [receiver],  or  any  future  receiver  so  to  be  appointed 
as  aforesaid,  then  it  shall  be  lawful  for  the  said  [mort- 
gagee], his  executors,  administrators,  and  assigns,  without 
the   concurrence  of  the  said   [mortgagor],  his  heirs  or 
assigns,  to  appoint  some  fit  person  to  receive  and  apply 
the   said  rents  and  profits  in  manner  aforesaid:    Pbo-  Mortgagor  to  be 
viDED    ALWAYS,  and  it  is  hereby  agreed  and  declared,  Sbie^w^Uwaee 
that  the  said  [mortgagee],  his  executors,  administrators,  ^7  reodTer. 
or  assigns  shall  not  be  answerable  for  any  loss  or  mis- 
application of  the  said  rents   and  profits  or  any  part 
thereof  by  reason  of  any  default,  neglect^  or  breach  of 
trust  of  or  by  the  said  [receiver]  or  any  future  receiver 
to  be  appointed  as  aforesaid,  but  that  such  loss  or  mis- 
application and  every  receiver*s   salary  shall  be  wholly 
borne  and    paid    by    the   said    [mortgagor],  his  heirs, 
executors,  administrators,  or  assigns:  Pbovided   also,  Booayarnot 
and  it  is    hereby  agreed  and  declared,  that  the   said  tere«tbein^ 
[receiver],  or  any  future  receiver  to  be  appointed  as  afore-  *"«•'• 
said,  shall  not  act  or  assist  in  the  execution  of  the  trusts 
and  powers  hereinbefore  contained,  unless  and  until  some 

half-yearly  payment  of  interest  on  the  said  sum  of  £ 

shall  be  wholly  or  partially  in  arrear  for  one  calendar 
month  iq). 

XXV.   Now  THIS  INDENTURE   WITNESSETH   (f),  that,  in      APPonraMirT 

pursuance  of  the  said  agreement,  and  in  consideration  of 
the  premises,  he  the  said  [mortgagor],  with  the  privity  of 
the  said  [mortgagees],  doth  hereby  appoint  the  said 
[receiver]  to  be  receiver,  agent,  and  attorney,  £rom  time  to 
time,  in  the  name  of  the  said  [mortgagor],  to  receive  the 
rents  and  profits  of  the  said  hereditaments  mentioned  in 
the  said  schedule  hereto  as  aforesaid,  from  the  present  and 


(q)  This  last  proviso  is  not  a  necessary  part  of  the  transaction ;  it  is, 
however,  a  usual  qualification. 

(r)  Sec.  supra,  p.  266,  (Q. 
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future  tenants  and  occupiers  thereof,  and  the  persons  liable 
to  pay  the  same  respectivelj;  And,  in  case  of  the  non- 
payment thereof,  to  use  all  or  any  lawful  remedies  for 
refcovering  and  obtaining  payment  of  the  same  or  any  part 
thereof;  And  to  do  all  things  expedient  for  recovering 
and  receiving  the  said  rents  and  profits,  as  fully  and  effec- 
tually as  the  said  [mortgagor]  could  do.  And  the  said 
[mortgdgor]  doth  hereby  direct  the  tenants  and  occupiers 
of  the  said  premises  respectively,  and  the  persons  liable 
to  pay  the  same  respectively,  to  pay  unto  the  said  [receiver]^ 
and  to  any  future  receiver  to  be  appointed  as  is  herein- 
after mentioned,  the  rents  ^d  profits  of  the  said  premises; 
And  doth  hereby  declare,  that  the  receipt  of  the  said 
[receiver]  or  of  any  future  receiver  to  be  appointed  as  is 
hereinafter  mentioned,  shall  be  an  effectual  discharge  to 
such  tenants  or  occupiers  and  persons  for  such  rents  and 
profits  as  they  shall  respectively  pay  to  him ;  And  rr  is 
HEREBY  agreed  and  declared,  that  the  said  [receiver]  and 
any  future  receiver  to  be  appointed  as  is  hereinafter  men- 
tioned, shall,  by  and  out  of  the  rents  and  profits  received 
by  him,  in  the  first  place,  pay  all  taxes,  rates,  assessments, 
and  outgoings  for  the  time  being  payable  upon  or  in  respect 
of  the  said  premises,  and  which  he  or  the  said  [mortgagees] 
or  the  [survivors  or]  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  shall 
think  proper  to  pay,  and  the  expense  of  insuring  against  loss 
or  damage  by  fire  any  buildings  or  other  property  which 
he  shall  think  fit  to  insure  [and  keep  down  the  interest  on 
all  principal  monies,  and  the  yearly  sums  for  the  time 
being  charged  upon  and  payable  out  of  the  said  premises, 
or  any  part  or  parts  thereof,  in  priority  to  the  said  sum  of 

£ ,  and  the  interest  for  the  same,  and  which  interest 

and  yearly  sums  respectively  shall  not  be  otherwise  paid] ; 
And,  in  the  next  place,  deduct  and  retain  for  his  own 
use  so  much  (not  exceeding  the  rate  of  £6  for  every  iO  100 
received)  as  in  the  opinion  of  the  said  [mortgagees]  or  the 
[survivors  or]  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  their  or  his  assigns,  the  said 
{receiver]  shall  reasonably  deserve,  for  the  trouble  and 
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expense  of  receiving  and  paying  the  said  rents  and  profits ;  APPoiimiraT 
And,  in  the  next  place,  pay  to  the  said  [mortgagees],  or  the  on  xortoaqk 
[survivors  or]  survivor  of  them,  or  the  executors,  or  to  bevbral. 
administrators  of  such  survivor,  their  or  his  assigns,  by 

equal  half-yearly  pajrments  on  the day  of and 

the  day  of ,  the  interest  for  the  said  sum  of 

£ or  for  so  much  thereof  as  for  the  time  being  shall 

remain  unpaid;  And  shall  pay  the  surplus  (if  any)  of  the  said 
rents  and  profits  imto  the  said  [mortgagor],  his  executors, 
administrators,  or  assigns:  And  the  said  [receiver]  doth  Covenant  by  the 
hereby,  for  himself,  his  heirs,  executors,  and  administrators, 
covenant  with  the  said  [mortgagees],  their  executors,  ad- 
ministrators, and  assigns,  and  also,  as  a  separate  cove- 
nant, with  the  said  [mortgagor],  his  heirs,  executors, 
administrators,  and  assigns,  that  he  the  said  [receiver] 
will,  so  long  as  he  shall  be  the  receiver  of  the  said  rents 
and  profits,  use  his  utmost  endeavours  to  collect  and 
receive  the  same,  and  will  apply  the  same  in  manner 
aforesaid:  And  the  said  [m^ortgagor]  doth  hereby,  for  CoTenaniaby 
himself,  his  heirs,  executors,  administrators,  and  assigns,  "'®^*8»«°'' 
covenant  with  the  said  [mortgagees]  their  executors,  ad- 
ministrators, and  assigns,  that  he  the  said  [mortgagor] 
will  not,  without  the  consent  in  writing  of  the  said  [mort- 
gagees], or  the  [survivors  or]  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his 
assigns,  revoke  the  powers  or  authorities  hereby  given  to 
the  said  [receiver],  or  any  of  them,  or  do  or  suffer  to  be 
done  anything  whereby  the  said  powers  or  authorities,  or 
any  of  them,  may  become  void  or  of  no  effect,  or  obstruct 
the  said  [receiver],  or  any  future  receiver  to  be  appointed  * 

as  hereinafter  mentioned,  in  recovering  or  receiving  all  or 
any  of  the  said  rents  and  profits,  so  long  as  the  said  sum 

of  £ ,  or  any  interest  for  the  same  or  any  part  thereof 

respectively  shall  remain  on  the  security  of  the  said 
indenture  of  even  date  with  these  presents;  And,  further, 
that,  in  case  the  said  [receiver],  or  any  future  receiver  to 
be  appointed  as  hereinafter  provided,  shall  die,  or  be 
disqualified  to  receive  the  said  rents  and  profits,  or  shall 
refuse  or  neglect  to  perform  the  duties  hereby  imposed  on 

TOL. I.  T 
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him,  or  shall  misbehave  himself  whilst  the  said  smn  of 

£ or  any  interest  for  the  same,  or  any  part  thereof 

respectively,  shall  remain  on  the  aforesaid  security,  then, 
and  in  any  of  the  said  cases  (except  the  death  of  the  said 
[receiver])  he  the  said  [mortgagor],  his  heirs  or  assigns, 
will  join  with  the  said  [mortgagees],  or  the  [survivors  or] 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns,  in  removing  the  said 
[receiver]  from  the  said  employment ;  and  will,  in  any  of 
the  said  cases,  appoint  such  other  fit  person  or  persons, 
in  the  place  of  the  said  [receiver],  as  the  said  [mortgageeB], 
or  the  [survivors  or]  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns,  shall 
nominate,  to  receive  and  apply  the  said  rents  and  profits 
in  manner  aforesaid ;  And  that,  in  case  the  said  [mort- 
gagor], his  heirs  or  assigns,  shall  refuse  or  neglect  so  \o 
do  for  three  calendar  months  next  after  the  death,  dis- 
qualification, refusal,  neglect,  or  misbehaviour  of  the  said 
[receiver],  or  any  future  receiver  so  to  be  appointed  as 
aforesaid,  then  it  shall  be  lawful  for  the  said  [mortgagees], 
or  the  [survivors  or]  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  their  or  his  assigns, 
without  the  concurrence  of  the  said  [mortgagor],  his  heirs 
or  assigns,  to  appoint  some  fit  person  to  receive  and 
apply  the  said  rents  and  profits  in  manner  aforesaid. 
Provided  alwats,  and  it  is  hereby  agreed  and  declared, 
that  the  said  [mortgagees],  or  any  of  them,  their  or  any  of 
their  heirs,  executors,  administrators,  or  assigns,  shall 
not  be  answerable  for  any  loss  or  misapplication  of  the 
said  rents  and  profits,  or  any  part  thereof,  by  reason  of 
any  default,  neglect,  or  breach  of  trust  of  or  by  the  said 
[receiver],  or  any  future  receiver  to  be  appointed  as  afore- 
said, but  that  such  loss  or  misapplication,  and  every 
receiver's  salary,  shall  be  wholly  borne  and  paid  by  the 
said  [mortgagor],  his  heirs,  executors,  administrators,  or 
assigns ;  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  the  said  [receiver],  or  any  future  receiver  to 
be  appointed  as  aforesaid,  shall  not  act  or  assist  in  the 
execution  of  the  trusts  and  powers  hereinbefore  contained, 
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Covenants  for  Tide. 

I.  And  the  said  [mortgagor]  doth  hereby  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with 
the  said  [mortgagees],  their  heirs  and  assigns,  that  he  the 
said  [mortgagor]  now  hath  (t)  power  to  grant  all  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted 
To  the  use  of  the  said  [mortgagees],  their  heirs  and 
assigns.    And  also,  that,  if  default  shall  be  made  in 

payment  of  the  said  sum  of  £ [the  principal]  or  the 

interest  for  the  same,  or  any  part  thereof  respectLvely,  on 

the  said day  of next  (w),  it  shall  be  lawful  for 

the  said  [mortgagees],  their  heirs  and  assigns,  to  enter  into 
and  upon  all  or  any  of  the  said  premises,  and  the  same 
thenceforth  to  hold  and  enjoy,  and  to  receive  the  rents 
and  profits  thereof,  without  any  interruption  or  disturb- 
ance (v)  by  the  said  [mxyrtgagor],  or  any  other  person.  And 
THAT  free  and  discharged  from,  or  otherwise  by  the  said 
[mortgagor],  his  heirs,  executors,  or  administrators  suffi- 
ciently indemnified  against,  all   estates,  incumbrances, 


fRUBOLM. 

— -fiur  right  to 
oohtqj; 


— ^for  quiet  en- 
joyment by  the 
mortgagees 
after  deihult ; 


free  from  inoam> 
hranoesj 


(«)  Vide,  supra,  p.  271,  n.  (9). 

{t)  Or,  if  more  than  one  party  join  in  oonyeying, 

they  the  said and now  have. 

{u\  The  day  named  in  the  proyiso  for  redemption  for  payment  of  the 
pzinoipal. 

(v)  This  coyenant  applies  only  to  lawful  disturbanoes  of  title.  Tide, 
Bupra,  p.  191,  n.  (t). 
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claims,  and  demands  whatsoever ;  And,  further,  that  he 
the  said  [mortgagor]  and  every  person  having  or  claiming 
any  estate,  right,  title,  or  interest  in  or  to  the  said 
premises  or  any  of  thom,  will  at  all  times  (at  the  cost, 
until  foreclosure  or  sale  of  the  said  [mortgagor]  his  heirs, 
executors,  or  administrators,  and  afterwards  of  the  person 
or  persons  requiring  the  same),  execute  and  do  every 
such  assurance  and  thing  for  the  further  or  more  perfectly 
assuring  all  or  any  of  the  said  premises  To  the  use  of  the 
..id  lL,^u.l^^  heix.Ld  ..^gn.,  ..  b,  U.em 
shall  he  reasonably  required. 


OOPTHOLM. 
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II.  And  the  said  [mortgagor]  doth  hereby,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with 
the  said  [m/yrtgagees],  their  heirs  and  assigns,  that  he  the 
the  said  [mortgagor]  now  hath  (w)  power  to  surrender  all 
the  said  premises  hereinbefore  covenanted  to  be  sur- 
rendered To  the  use  of  the  said  [m^ortgagees],  their  heirs 
and  assigns,  according  to  the  custom  of  the  said  manor; 
And  also,  that,  if  default  shall  be  made  in  payment  of  the 

said  sum  of  £ [the  principal']  or  the  interest  for  the 

same,  or  any  part  thereof  respectively,  on  the  said  — - 
day  of next,  {x\  it  shall  be  lawful  for  the  said  [mort- 
gagees], their  heirs  and  assigns,  to  enter  into  and  upon  all 
or  any  of  the  said  premises,  and  the  same  thenceforth 
to  hold  and  enjoy,  and  to  receive  the  rents  and  profits 
thereof,  without  any  interruption  or  disturbance  (y)  by  the 
said  [mortgagor],  or  any  other  person.  And  that  free  and 
discharged  from,  or  otherwise  by  the  said  [mortgagor],  his 
heirs,  executors,  or  administrators,  sufficiently  indem- 
nified  against   all    estates,  incumbrances,   claims,    and 


(u?)  Or,  if  more  than  one  party  join  in  the  surrender, 

they  the  said and now  have. 

(:r)  The  day  named  in  the  proviso  for  redemption  for  payment  of 
the  principal.  ' 


(y)  Vide,  supra,  p.  275,  n.  («). 
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demands  whatsoever,  other  than  the  rents,  fines,  heriots,      ooftholiw. 
suits,  and  services  therefor  due  and  of  right  accustomed ; 
And,  furtedbr,  that  he  the  said  [mortgagor] ,  and  every  —ibr  farther 
person  having  or  claiming  any  estate,  right,  title,   or  »"'»^<»- 
interest  in  or  to  the  said  premises  or  any  of  them,  will  at 
all  times  (at  the  cost,  until  foreclosure  or  sale  of  the  said 
[mortgagor],  his  heirs,  executors,  or  administrators,  and 
afterwards  of  the  person  or  persons  requiring  the  same,) 
execute  and  do  every  such  assurance  'and  thing  for  the 
further  or  more  perfectly  assuring  all  or  any  of  the  same 
premises  To  the  use  of  the  said  [mortgagees],  their  heirs 
and  assigns,  according  to  the  custom  of  the  said  manor, 
as  by  them  shall  be  reasonably  required. 

III.  And  the  said  [mortgagor]  doth  hereby,  for  him-     lvasbbolda. 
self,  his  heirs,  executors,  and  administrators,  covenant 
with  the  said  [mortgagees],  their  executors,  administrators, 

and  assigns,  that  the  said  indenture  of  lease  of  the —Uiat  the  lease 

day  of  —  [the  lease]  is  now  a  valid  subsisting  lease  of  "  *^ » 
the  said  premises  hereinbefore  expressed  to  be  hereby 
demised,  and  is  in  nowise  void  or  voidable ;  And  that  _that  lente 
all  the  rents,  covenants,  and  conditions,  in  and  by  the  !»▼•  been  paid, 

,  and  ooTenants 

said  indenture  of  lease  reserved  and  contained,  and  on  performed; 
the  part  of  the  lessee,  his  executors,  administrators,  and 
assigns,  to  be  paid,  performed,  or  observed,  have  been 
paid,  performed,  and  observed  up  to  the  date  of  these 
presents ;   And  also,  that  he  the  said  [m^ortgagor]  now  _f^  ^  j^^  ^ 
hath  {z)  power  to  demise  all  the  said  premises  hereinbefore  demiae; 
expressed  to  be  hereiby  demised  unto  the  said  [mortgagees], 
their  executors,  administrators,  and  assigns,  for  the  said 
term  for  which  the  same  are  hereinbefore  expressed  to  be 
demised;   And  also,  that  if  default  shall  be  made  in  —for quiet 

payment  of  the  said  sum  of  £ [the  prindpat]  or  the  Sl^'^^iX 

interest  for  the  same,  or  any  part  thereof  respectively,  on  after  de&nlt ; 


(z)  Or,  if  more  than  one  party  join  in  the  demise, 
they  the  said and now  have. 
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MORTQAQBS. 


LiiflBHOLDs.     the  said  — -  day  of next  (a),  it  shall  be  lawful  for 


bianoes; 


—for  ftiTther 


the  said  [mortgagee^]^  their  executors,  administrators,  and 
assigns  to  enter  into  and  upon  all  or  any  of  the  said 
premises,  and  the  same  thenceforth  during  the  same  term 
to  hold  and  enjoy,  and  to  receive  the  rents  and  profits 
thereof,  without  any  interruption  or  disturbance  by  the 
free  from  inoam-  said  [mortgagor]  or  any  other  person.  And  that  free  and 

discharged  from,  or  otherwise  by  the  said  [mortgagor]^  his 
executors  or  administrators  sufficiently  indemnified  against 
all  estates,  incumbrances,  claims,  and  demands,  other 
than  in  respect  of  the  rents,  coyenants,  and  conditions  of 
the  said  lease  ;  And,  ftjbther,  that  he  the  said  [mort- 
gagor] and  every  person  having  or  claiming  any  estate, 
right,  title,  or  interest  in  or  to  the  said  premises  or  any  of 
them,  will  at  all  times,  during  the  term  aforesaid  (at  the 
cost,  until  foreclosure  or  sale,  of  the  said  [mortgagor],  his 
executors  or  administrators,  and  afterwards  of  the  person 
or  persons  requiring  the  same),  execute  and  do  eveiy 
such  assurance  and  thing  for  the  further  or  more  perfectly 
assuring  all  or  any  of  the  said  premises  unto  the  said 
[mortgagees],  their  executors,  administrators,  and  assigns, 
for  the  then  residue  of  the  same  term,  as  by  them  shall 
be  reasonably  required;  And  also,  that  he  the  said 
[mortgagor],  his  executors,  administrators,  or  assigns  wiD, 
so  long  as  any  money  shall  remain  on  the  security  of  the 
said  premises  hereinbefore  expressed  to  be  hereby  demised, 

pay  the  said  yearly  rent  of  £ by  the  said  indenture 

of  lease  reserved,  and  perform  and  observe  all  the  cove- 
nants and  conditions  in  the  same  indenture  contained, 
and  on  the  part  of  the  lessee,  his  executors,  administra- 
tors, or  assigns  to  be  performed  or  observed,  and  keep  the 
said  [mortgagees]  and  every  of  them,  their  and  eveiy  of 
their  heirs,  executors,  administrators,  and  assigns,  indem- 
nified against  all  actions,  suits,  proceedings,  costs,  damages, 
claims,  and  demands,  which  may  be  instituted,  incurred, 
sustained,  or  made  on  account  of  the  non-payment  of  the 


— fiur  payment 
of  rent  and 
performance 
of  coyenants. 


(a)  The  day  named  in  the  proviso  for  redemption  for  payment  of 
the  principal. 
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said  rent  or  any  part  thereof,  or  the  breach,  non-perform-     lbactholpb. 
ance,   or    non-observance    of   the    i^aid    covenants  and 
conditions,  or  any  of  them. 

IV.  And  the  said  [mortgagor]  doth  hereby,  for  him-  fmbhoim 
self,  his  heirs,  executors,  and  administrators,  covenant  ooptholds. 
with  the  said  [7nortgagee8],  their  heirs  and  assigns,  that 
he  the  said  [mortgagor]  now  hath  (6)  power  to  grant  and  —for  right  to 
surrender  respectively  all  the  said  premises  herein-  f^hdda,^ftnd 
before  expressed  to  be  hereby  granted  and  covenanted  toBurrender 

^    "^  ^^  copyholds; 

to  be  surrendered  respectively  To  the  use  of  the  said 
[mortgagees],  their  heirs  and  assigns,  in  manner  herein- 
before expressed;   And  also,  that,  if   default  shall  be  — forq^iiet 

made  in  payment  of  the  said  sum  of  £ [the  principal]  the  mortgageea 

or  the  interest  for  the  same,  or  any  part  thereof  respec-  ^^^  de&uit; 

tively,  on  the  said day  of next  (c),  it  shall  be 

la\vful  for  the  said  [mortgagees],  their  heirs  and  assigns, 
to  enter  into  and  upon  all  the  same  premises,  and  the 
same  thenceforth  to  hold  and  enjoy,  and  to  receive  the 
rents  and  profits  thereof,  without  any  interruption  or 
disturbance  by  the  said  [mortgagor]  or  any  other  person, 
And  that  free  and  discharged  from,  or  otherwise  by  the  fr««  ^o™  in<nutt- 
said  [mortgagor],  his  heirs,  executors,  or  administrators  ' 

sufficiently  indemnified  against,  all  estates,  incumbrances, 
claims,  and  demands  whatsoever,  other  than  the  rents, 
fines,  heriots,  suits,  and  services  due  and  of  right  accus- 
tomed in  respect  of  the  said  premises  hereinbefore  cove- 
nanted to  be  surrendered ;  And,  further,  that  he  the  —for  farther 
said  [mortgagor]  and  every  person  having  or  claiming  any  "■"*''^' 
estate,  right,  title,  or  interest  in  or  to  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted  and  cove- 
nanted to  be  surrendered  respectively,  or  any  of  them, 
will  at  aU  times  (at  the  cost,  until  foreclosure  or  sale,  of 


{b)  Or,  if  more  than  one  party  has  joined  in  conveying, 
they  the  said and now  have. 

(c)  The  day  named  in  the  proviso  for  redemption  for  payment  of 
the  principal. 
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MOETGAOES. 


VREinOLDS 

AHD 
OOPTHOLDB. 


the  said  [mortgagor]  y  his  heirs,  ex.ecator8,  or  administra- 
tors, and  afterwards  of  the  person  or  persons  requiring 
the  same,)  execute  and  do  every  such  assurance  and  thing 
for  the  further  or  more  perfectly  assuring  all  or  any  of 
the  said  premises  hereinbefore  expressed  to  be  hereby 
granted  and  covenanted  to  be  surrendered. respectively 
To  the  use  of  the  said  [mortgagees],  their  heirs  and 
assigns,  and  in  manner  aforesaid,  as  by  them  shall  be 
reasonably  required. 


TBSBHOLDS 
XiXASBHOLDS. 

— that  the  lease 
is  good; 


— that  roDts 
have  been  paid, 
and  oovenaQta 
performed; 


— for  right  to 
ooQTey  the 
freeholds ; 


and  to  demise 
the  leaseholds ; 


— for  qniet  en- 
joyment by  the 
mortgagees 
after  default; 


V.  And  the  said  [mortgagor]  doth  hereby,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with 
the  sBid[niortgagee8]j  their  heirs,  executors,  administra- 
tors, and  assigns,  that  tlie  said  indenture  of  lease  of  the 

day  of [the  lease]  is  now  a  valid  subsisting  lease 

of  the  said  premises  hereinbefore  expressed  to  be  hereby 
demised,  and  is  in  nowise  void  or  voidable ;  And  that  all 
the  rents,  covenants,  and  conditions  in  and  by  the  said 
indenture  of  release  reserved  and  contained,  and  on  the 
part  of  the  lessee,  his  executors,  administrators,  and 
assigns  to  be  paid,  performed,  or  observed,  have  been  paid, 
performed,  and  observed,  up  to  the  date  of  these  presents; 
And  that  he  the  said  [mortgagor]  now  hath  (d)  power  to 
grant  all  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted  To  the  use  of  the  said  [m^ortgagees],  their 
heirs  and  assigns ;  And  to  demise  all  the  said  premises 
hereinbefore  expressed  to  be  hereby  demised  unto  the 
said  [m^ortgagees],  their  executors,  administrators,  and 
assigns  for  the  term  for  which  the  same  are  hereinbefore 
expressed   to   be  hereby    demised;    And   also,  that  if 

default  shall  be  made  in  payment  of  the  said  sum  of  £ 

[the  principal]  or  the  interest  for  the  same,  or  any  part 

thereof   respectively,    on    the    said  day   of  

next(e),  it  shall  be  lawful  for  the  said  [mortgagees],  their 


(rf)  Or,  if  more  than  one  party  join  in  conveying, 
they  tlie  said and now  have. 

(0)  The  day  named  in  the  proviso  for  redemption  for  payment  of 
the  principal. 
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▲XD 
LIASBHOLDe. 


heirs,  executors,  administrators,  and  assigns  respectively,       vrskholm 
to  enter  into  and  upon  all  the  several  premises  aforesaid, 
and  the  same  henceforth  to  hold  and  enjoy,  and  to  receive 
the  rents  and  profits  thereof,  without  any  interruption 
or  disturbance  by  the   said   [mortgagor],  or   any  other 
person;  And  that  free  and  discharged  from,  or  other-  free  from  incum- 
wise  by  the  said  [mortgagor],  his  heirs,  executors,  or  ad-     '*^^**' 
ministrators  sufficiently  indemnified   against  all  estates, 
incumbrances,  claims,  and  demands,  other  than  in  respect 
of  the  rents,  covenants,  and  conditions  of  the  said  lease ; 
And  further,  that  he  the  said  [m>ortgagor],  and  every  _forfiirther 
person  having  or  claiming  any  estate,  right,  title,    or  "«»™"o»> 
interest  in  or  to  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted  or  demised  respectively,  or  any  of 
them,  will  at  all  times  (at  the  cost,  until  foreclosure  or  sale 
of  the  said  [m,ortgagor],  his  heirs,  executors,  or  administra- 
tors, and  afterwards  of  the  person  or  persons  requiring 
the   same),  execute    and  do  every  such  assurance  and 
thing  for  the  further  or  more  perfectly  assuring  all  or  any 
of  the  said  premises  hereinbefore  expressed  to  be  hereby 
granted  To  the  use  of  the  said  [mortgagees],  their  heirs 
and  assigns,  and  for  assuring  all  or  any  of  the  said  pre- 
mises hereinbefore  expressed  to  be  hereby  demised  unto 
the  said  [mortgagees],  their  executors,  administrators,  and 
assigns,  for  the  then  residue  of  the  term  aforesaid,  as 
by  them  shall  be  reasonably  required;  And  also,  that  —for payment 
he  the   said  [m^ortgagor],  his  executors  or  administrators,  ^^^^^^^^ 
will,  so  long  as  any  money  shall  remain  on  the  security  of  coyenants. 
of  the  said  premises  hereinbefore  expressed  to  be  hereby 

demised,  pay  the  said  yearly  rent  of  £ by  the  said 

indenture  of  lease  reserved,  and  perform  and  observe  all 
the  covenants  and  conditions  in  the  same  indenture  con- 
tained, and  on  the  part  of  the  lessee,  his  executors, 
administrators,  or  assigns,  to  be  performed  or  observed, 
and  keep  Uie  said  [mortgagees]  and  every  of  them,  their 
and  every  of  their  executors,  administrators,  and  assigns 
indemnified  against  all  actions,  suits,  proceedings,  costs, 
damages,  claims,  and  demands  which  may  be  instituted, 
incurred,  sustained  or  made  on  account  of  the  non-payment 
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MOETOAOES. 


r&DHOLM 
IilASBHOLM. 


OOPTHOLDS 
LKASEHOLDa. 

— Uiat  the  lease 
18  good; 


— ^that  rents 
have  been  paid 
and  oovenanta 
performed ; 


— ^for  right  to 
Bnrrender  oopy- 
holds; 


and  demise 
leaseholds ; 


— ^for  qniet 
enjoyment  by 
mortgagees 
after  dfidhult ; 


of  the  said  rent  or  any  part  thereof,  or  the  breach,  non- 
performance, or  non-observance  of  the  said  covenants  and 
conditions,  or  any  of  them. 

VI.  And  the  said  [mortgagor]  doth  hereby,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with 
the  said  [mortgagees],  their  heirs,  executors,  adminis- 
trators, and  assigns,  that  the  said  indenture  of  lease  of  the 

day  of [the  lease]  is  now  a  valid  subsisting  lease 

of  the  said  premises  hereinbefore  expressed  to  be  hereby 
demisedy  and  is  in  novdse  void  or  voidable ;  And  that  all 
the  rents,  covenants,  and  conditions  in  and  by  the  said 
indenture  reserved  and  contained,  and  on  the  part  of  the 
lessee,  his  executors,  administrators,  or  assigns,  to  be 
paid,  performed,  or  observed,  have  been  paid,  performed, 
and  observed  up  to  the  date  of  these  presents ;  And  that 
he  the  said  [mortgagor]  now  hath  (/)  power  to  surrender 
all  the  said  premises  hereinbefore  covenanted  to  be  sur- 
rendered To  the  use  of  the  said  [mortgagees]^  their  heirs 
and  assigns,  according  to  the  custom  of  the  said  manor ; 
And  to  demise  all  the  said  premises  hereinbefore  expressed 
to  be  hereby  demised  unto  the  said  [mortgagees],  their 
executors,  administrators,  and  assigns  for  the  term  for 
which  the  same  are  hereinbefore  expressed  to  be  hereby 
demised ;  And  also,  that  if  default  shall  be  made  in  pay- 
ment of  the  said  sum  of  £  ■  ■■■  [the  principal]  or  the 
interest  for  the  same,  or  any  part  thereof  respectively, 

on  the  said  day  of next(^),  it  shall  be  lawful 

for  the  said  [m^ortgagees],  their  heirs,  executors,  adminis- 
trators, and  assigns  respectively,  to  enter  into  and  upon 
all  the  several  premises  aforesaid,  and  the  same  thence- 
forth to  hold  and  enjoy,  and  receive  the  rents  and  profits 
thereof,  without  any  interruption  or  disturbance  by  the 


(/)  ^t  i^  ixiOTQ  than  one  party  join  in  the  surrender  and  aadgTi- 
ment, 

they  the  said and now  have. 

{g)  The  day  named  in  the  proviso  for  redemption  for  payment  of 
the  prinoipal. 
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said  [mortgagor]^  or  any  other  person,  And  that  free  and  capthoum 

discharged  from,  or  otherwise  by  the  said  [mortgagor]  y  his  ikismolds. 
heirs,  executors,  or  administrators  sufficiently  indemnified 


•       i-i...  1  1.  m     ^  1       fr66  from  incuni" 

agamst,  all  estates,  mcumbrances,  claims  and  demands,  bnnees; 
other  than  the  rents,  fines,  heriots,  suits  and  services  due 
and  of  right  accustomed  in  respect  of  the  said  premises 
hereinbefore  coyenanted  to  be  surrendered,  and  in  respect 
of  the  rents,  covenants,  and  conditions  of  the  said  lease ; 
And,  fubtheb,  that  he  the  said  [mortgagor],  and  every  — forfiwiher 
person  having  or  claiming  any  estate,  right,  title,  or  •«nraiioe; 
interest  in  or  to  the  said  premises  hereinbefore  covenanted 
to  be  surrendered  and  expressed  to  be  hereby  demised 
respectively,  or  any  of  them,  will  at  all  times  (at  the  cost, 
until  foreclosure  or  sale,  of  the  said  [mor^o^or],  his  heirs, 
executors,  or  administrators,  and  afterwards  of  the  person 
or  persons  requiring  the  same),  execute  and  do  every  such 
assurance  and  thing  for  the  further  or  more  perfectly 
assuring  all  or  any  of  the  said  premises  hereinbefore 
covenanted  to  be  surrendered  To  the  use  of  the  said 
[mortgagees],  their  heirs  and  assigns,  according  to  the 
custom  of  the  said  manor;  and  for  assuring  aU  or  any 
of  the  said  premises  hereinbefore  expressed  to  be  hereby 
demised  unto  the  said  [mortgagees],  their  executors,  admi- 
nistrators, and  assigns,  for  the  then  residue  of  the  term 
aforesaid,  as  by  them  shall  be  reasonably  required ;  And  _fbr  payment 
ALSO,  that  he  the  said  [rtwrtgagor],  his  heirs,  executors,  or  ^^^iJ^^f 
administrators  will  at  all  times,  so  long  as  any  money  coreiuuits. 
shall  remain  on  the  security  of  these  presents,  pay  the 

said  yearly  rent  of  £ by  the  said  indenture  of  lease 

reserved,  and  perform  and  observe  all  the  covenants  and 
conditions  in  the  same  indenture  contained,  and  on  the 
part  of  the  lessee,  his  executors,  administrators,  and 
assigns,  to  be  performed  or  observed ;  And  keep  the  said 
[mortgagees]  and  every  of  them,  their  and  every  of  their 
heirs,  executors,  administrators,  and  assigns,  indemnified 
against  all  actions,  suits,  proceedings,  costs,  damages, 
claims,  and  demands  which  may  be  instituted,  incurred, 
sustained,  or  made  on  account  of  the  non-payment  of 
the  said  rent  or  any  part  thereof,  or  the  breach,  non- 
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MORTGAGES. 


OOFTHOLDfl 
LBASBHOLDS. 


FREXHOLDS, 
00PTH0LD8, 

AMD 
LBASBHOLDS. 

— that  the 
lease  is  good; 


— that  rents 
have  been  paid 
and  covenants 
performed; 


— ^for  right  to 
convey  the  free- 
holds, ear- 
render  the 
copyholds,  and 
demise  the 
leasehoUs; 


— ^for  qniet  en- 
joyment by  the 
mortgagees 
after  default ; 


performance  or  non-observance  of  the  said  covenants  and 
conditions,  or  any  of  them. 

VII.  And  the  said  [mortgagor]  doth  hereby,  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant 
with  the  said  [mortgagees],  their  heirs,   executors,  and. 
administrators,  and  assigns  respectively,  that  the  herein- 
before recited  indenture  of  lease  of  the day  of 

[the  lease]  is  now  a  valid  subsisting  lease  of  the  said  pre- 
mises hereinbefore  expressed  to  be  hereby  demised,  and 
is  in  nowise  void  or  voidable ;  And  that  all  the  rents, 
covenants,  and  conditions  in  and  by  the  said  indenture  of 
lease  reserved  and  contained,  and  on  the  part  of  the 
lessee,  his  executors,  administrators,  or  assigns  to  be 
paid,  performed,  or  observed,  have  been  paid,  per- 
formed, and  observed  up  to  the  date  of  the  presents; 
And  that  he  the  said  [mortgagor]  now  hath  (h)  power  to 
grant  and  surrender  respectively,  all  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted,  and  cove- 
nanted to  be  surrendered  respectively.  To  the  use  of 
the  said  [m^ortgagees],  their  heirs  and  assigns;  And  also 
to  demise  all  the  said  premises  hereinbefore  expressed 
to  be  hereby  demised  for  the  said  term  for  which  the 
same  are  hereinbefore  expressed  to  be  hereby  demised; 
And  also,  that  if  default  shall  be  made  in  payment  of 

the  said  sum  of  £ [the  principal]  or   the   interest 

for  the  same,  or  any  part  thereof  respectively,  on  the  said 

—  day  of next  (i),  it  shall  be  lawful  for  the  said 

[mortgagees],  their  hell's,  executors,  administrators,  and 
assigns  respectively  to  enter  into  and  upon  all  the  several 
premises  aforesaid,  and  the  same  thenceforth  quietly  to 
hold  and  enjoy,  and  to  receive  the  rents  and  profits 
thereof,  without  any  interruption  or  disturbance  by  the  said 


(A)  Or,  if  more  than  one  party  join  in  oonveying, 

they  the  said and now  have. 

{{)  The  day  named  in  the  proviso  for  redemption  for  payment  of 
the  prinoipal. 
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[mortgagor],  or  any  other  person,  And  that  free  and  dis-      yRSMOLDs, 
charged  from,  or  otherwise   by  the  said  [mortgagor],  his      ^^^^^ 
heirs,  executors,  or  administrators  sufficiently  indemnified     lbasbholds. 
against  all  estates,  incumbrances,  claims  and   demands 
whatsoever,  other  than  the  rents,  fines,  heriots,  suits  and  ft^  from  incnia- 
services  due  and  of  right  accustomed  in  respect  of  the  ^^^^^  i 
said  premises  hereinbefore  covenanted  to  be  surrendered, 
and  in  respect  of  the  rents,  covenants,  and  conditions 
of  the  said  lease ;   And  moreover,  that  he    the  said 
[mortgagor],  and  every  person  having  or  claiming  any  — for  forther 
estate,  right,  title,  or  interest  in  or  to  the  said  pre- 
mises hereinbefore  expressed  to  be  hereby  granted  and 
demised,  and  hereinbefore  covenanted  to  be  surrendered 
respectively,  or  any  of  them,  will   at  all  times  (at  the 
cost,  until  foreclosure  or  sale,  of  the  said  [mortgagor],  his 
heirs,  executors,  or  administrators,  and  afterwards  of  the 
person  or  persons  requiring  the  same),  execute  and  do 
every  such  assurance  and  thing  for  the  farther  or  more 
perfectly  assuring  all  or  any  of  the  said  premises  herein- 
before  expressed  to  be  hereby  granted  and  hereinbefore 
covenanted  to  be  surrendered  respectively  To  the  use  of  the 
said  [mortgagees],  their  heirs  and  assigns,  and  for  assuring 
all  or  any  of  the  said  premises  hereinbefore  expressed  to 
be  hereby  demised  unto  the    said    [mortgagees],  their 
executors,    administrators,   and    assigns,    for    the  then 
residue  of  the  term  aforesaid,  as  by  them  shall  be  rea- 
sonably required ;  And  also,  that  he  the  said  [mortgagor],  —for payment 
his  heirs,  executors,   and  administrators  will,  so  long  as  ^^monoe  of 
any  money  shall  remain  on  the  security  of  these  presents  covenants. 

pay  the  said  yearly  rent  of  £ by  the  said  indenture  of 

lease  reserved,  and  perform  and  observe  all  the  covenants 
and  conditions  in  the  same  indenture  contained,  and  on 
the  part  of  the  lessee,  his  executors,  administrators,  or 
assigns  to  be  performed  or  observed,  and  keep  the  said 
[mortgagees]  and  every  of  them,  their  and  every  of  their 
heirs,  executors,  administrators,  and  assigns,  indemnified 
against  all  actions,  suits,  proceedings,  costs,  damages, 
claims  and  demands  which  may  be  instituted,  incurred, 
sustained  or  made  on  account  of  the  non-payment  of  the 
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said  rent  or  any  part  thereof,  or  the  breach,  non-perfonn- 
ance  or  non-observance  of  the  said  coyenants  and  con- 
ditions, or  any  of  them. 

YIII.  And  the  said  [mortgagor]  doth  hereby,  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant 
with  the  said  [mortgagees],  their  executors  and  adminis- 
trators, that  he  the  said  [mortgagor]  now  hath  (ft)  power 
to  assign  all  the  said  premises  hereinbefore  expressed 
or  be  hereby  assigned  unto  the  said  [m,ortgaget»\ 
their  executors,  administrators,  and  assigns,  free  from 
incumbrances ;  And  further,  that  he  the  said  {mori' 
gagor],  his  executors  and  administratorst  and  every  i>erson 
having  or  claiming  any  any  estate,  right,  title,  or  interest 
in  or  to  the  said  premises  will  at  all  times  (at  the  cost, 
until  foreclosure  or  sale  of  the  said  [mortgagor],  his 
executors  or  administrators,  and  afterwards  of  the  person 
or  persons  requiring  the  same),  execute  and  do  every 
such  assurance  and  thing  for  the  further  or  more  perfectly 
assuring  all  or  any  of  the  said  premises  unto  the  said 
[mortgagees],  their  executors,  administrators,  and  assigns, 
and  enabling  them  to  obtain  possession  of  and  quietly 
enjoy  the  same,  as  by  them  shall  be  reasonably  required. 


{Jt)  Or,  if  more  than  one  join  in  the  assignment, 
they  the  said and now  have. 


287 


SETTLEMENTS. 


Sect.  1. 
Personal  Estate,  (a) 

I.  Upon  teust  that  the  said  [trustees] ,  or  the  [survivors      nvst  won 
or]  survivor  of  them,  or  the  heirs  of  such  survivor,  shall,    ■^"  °'  *"^' 

at  the  request  in  writing  of  the  said  [husband]  and  [toife]  ■ - 

during  their  joint  lives,  or  of  the  survivor  of  them  during 
his  or  her  life,  and  after  the  death  of  such  survivor  at 
the  discretion  of  the  said  trustees  or  trustee  for  the  time 
being,  sell  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted,  either  together  or  in  parcels,  and  either 
by  public  auction  or  private  contract,  and  either  with  or 
without  any  special  or  other  stipulations  as  to  title,  or 
evidence  or  commencement  of  title,  or  otherwise,  and  may 
buy  in,  find  rescind  or  vary  any  contract  for  sale  and  resell 
without  being  answerable  for  loss  occasioned  thereby, 
and  may  for  the  purposes  aforesaid  or  any  of  them 
execute  and  do  all  such  assurances  and  things  as  they  or 
he  shall  think  fit.  And  shall,  by  and  out  of  the  monies 
which  shall  arise  from  any  such  sale  as  aforesaid,  pay  the 
expenses  incurred  in  or  about  the  same,  or  otherwise  in 
or  about  the  execution  of  any  of  the  trusts  or  powers  of 
these  presents,  and  shall  stand  possessed  of  the  residue  of 
the  same  monies,  and  also  the  rents  and  profits  of  the 
said  premises,  or  of  the  unsold  part  thereof  for  the  time 


(a)  Under  this  head  are  induded  Bettlements  of  real  estate  eon- 
Teyed  to  trustees  for  sale  and  conversion  into  personalty. 
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being.  Upon  snch  trusts,  and  with,  and  subject  to  such 
powers,  provisoes,  agreements,  and  declarations,  as  are 
or  shall  be  declared  concerning  the  same  respectively  by 
an  indenture  already  ingrossed,  bearing  or  intended  to 
bear  even  date  with  these  presents,  and  made  or  intended 
to  be  made  between  the  same  persons  who  are  parties  to 
these  presents  and  in  the  same  order  [or  if  the  case  be  so 
between  &c.,  naming  the  parties  in  the  usiLal  way^  or 
Upon  the  trusts,  and  with  and  subject  to  the  powers, 
provisoes,  agreements,  and  declarations,  hereinafter 
declared  concerning  the  same  respectively.] 


TBU8T  rOB 

SALB  OF  UNPI- 

VIDED  RHABBS 

OF  BBAL 

BSTATB. 


II.  Upon  trust  that  they  the  said  [trustees]  or  the 
[survivors  or]  survivor  of  them,  or  the  heirs  [executors  or 
administrators  (b)]  of  such  survivor  shall,  at  the  request 
in  writing  of  the  said  [hiLsband]  and  [wife],  during  their 
joint  lives  or  of  the  survivor  of  them,  during  his  or 
her  life,  and  after  the  death  of  such  survivor,  at  the  dis- 
cretion of  the  said  trustees  or  trustee  for  the  time  being, 
sell  the  said  undivided  shares  hereinbefore  expressed  to 
be  hereby  granted  of  all  or  any  of  the  premises  afore- 
said, either  together  or  in  parcels,  and  either  by  public 
auction  or  private  contract,  and  either  with  or  without  any 
special  or  other  stipulations  as  to  title  or  evidence,  or 
commencement  of  title  or  otherwise ;  and  may  buy  in  and 
rescind  or  vary  any  contract  for  sale,  and  resell  without 
being  answerable  for  loss  occasioned  thereby;  and  for 
the  purposes  aforesaid  or  any  of  them  may  execute  and 
do  all  such  assurances  and  things  as  they  or  he  shall  think 
fit.  And  shall,  by  and  out  of  the  monies  which  shall 
arise  from  any  such  sale  as  aforesaid,  or  which  shall  be 
received  for  equality  under  any  partition  in  pursuance  of 
the  power  in  that  behalf  hereinafter  contained  (c),  pay  the 
expenses  incurred  in  or  about  the  same,  or  otherwise  in 
or  about  the  execution  of  any  of  the  trusts  or  powers  of 
these  presents,  and  any  money  which  the  said  trustees 


{b)  In  the  case  of  leaseholds, 
(c)  Form  xxi,  infra,  p.  303. 


PE&SONAX   ESTATE. 

or  trustee  may  agree  to  pay  for  equality  of  partition,  and 
Btand  possessed  of  the  residue  of  the  same  monies,  and 
also  of  the  rents  and  profits  of  the  said  undivided  shares 
hereinbefore  expressed  to  be  hereby  granted,  and  of  the 
hereditaments  (if  any),  the  entirety  whereof  shall  be  taken 
upon  any  partitions,  or  of  the  part  or  parts  thereof  re- 
spectively, for  the  time  being  remaining  undisposed  of. 
Upon  such  trusts,  and  with  and  subject  to  such  powers, 
provisoes,  agreements,  and  declarations  as  are  or  shall 
be  declared  concerning  the  same  respectively,  by  an 
indenture  aLready  engrossed,  bearing  or  intended  to  bear 
even  date  with  these  presents,  and  made  or  intended  to 
be  made  between,  &c.  {9ee  the  conclusion  of  the  Idst  pre- 
ceding form). 
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III.  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  it  shall  be  lawful  for  the  said  [trustees]  and 
the  [survivors  and]  survivor  of  them  and  the  heirs  (d)  of 
such  survivor,  after  the  solemnisation  of  the  said  intended 
marriage,  and  before  all  the  premises  hereinbefore  expressed 
to  be  hereby  granted  shall  be  sold  with  the  consent  in 
writing  of  the  said  [husband]  and  [wife]  during  their  joint 
lives,  and  of  the  survivor  of  them  during  his  or  her  life, 
and  after  the  death  of  such  survivor  at  the  discretion  of 
the  said  trustees  or  trustee  for  the  time  being,  to  demise 
all  or  any  of  the  same  premises  for  any  term  of  years 
not  exceeding  twenty-one  years  to  take  effect  in  possession, 
or  within  six  calendar  months  from  the  making  of  the 
demise,  so  as  there  be  reserved  the  best  yearly  rent  or 
rents  to  be  incident  to  the  immediate  reversion  that  can 
be  reasonably  gotten  without  taking  anything  in  the  nature 
of  a  fine  or  premium,  and  so  as  there  be  contained  in 


pomsB  or 

LSABIHO  URAL 

SBTATB  HBLD 

Dl  T&U8T  rOft 

8ALK. 


{d)  The  forms  given  infra  for  appomting  new  trustees,  provide  that 
the  trustees  or  trustee  for  the  time  being  may  exercise  all  the  powers 
of  the  settlement :  the  word  <'  assigns "  is  purposely  omitted  from 
tbe  limitation  of  the  powers,  as  it  is  considered  that  they  should 
be  exercised  by  new  trustees  specially  appointed,  and  not  by  the 
devisees  of  trust  estates  of  the  surviving  trustee. 

VOL.  I.  u 


I 
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POWS&  or  every  such  demise  a  condition  of  re-entry  for  non-pay- 
^rra  HBu?  ^^^*  ^^  ^^  ^'^^  ^^  ^^^^  thereby  reserved,  and  bo  as  the 
iH  TRUST  FOK    lessee  or  lessees  do  execute  a  counterpart  thereof,  and 

'- do  thereby  covenant  for  the  due  payment  of  the  rent  or 

rents  thereby  reserved,  and  be  not  made  dispunishable  for 
waste  (e). 

IBU8T  FOB  rV.    Upon  trust  that  the  said    [truiUes]    and  the 

nmsiMMT,  AHD  [survivors  and]  survivor  of  them,  and  the  executors  and 

POWIR  TO  VARY     ^  "■  '  .  .      . 

BiouRiTiBi.      administrators  of  such  survivor,  shall  either  permit  the 

whole  or  any  part  of  the  said  sum  of  £— — ,  £ F' 

cent.  Bank  Annuities,  to  remain  in  its  actual  state  of 
investment,  or  shall  at  any  time  or  times  with  the  consent 
of  the  said  [husband]  and  [wife]  during  their  joint  lives, 
and  of  the  survivor  of  them  during  his  or  her  life,  and 
after  the  death  of  such  survivor  at  the  discretion  of  the 
trustees  or  trustee  for  the  time  being,  sell  the  same  or 
any  part  thereof,  and  invest  the  monies  produced  thereby 
in  the  names  or  name  of  them  or  bim  the  said  tnistees 
or  trustee  for  the  time  being  in  any  of  the  Public 
Stocks  or  Funds  or  Government  Securities  of  the  United 
Kingdom,  or  India,  or  any  colony  or  dependency  of 
the  United  Kingdom,  or  upon  freehold,  copyhold,  or 
leasehold,  or  chattel  real  securities  in  England,  Wales, 
or  Ireland;  or  in  or  upon  the  stocks,  fands,  shares, 
debentures,  mortgages,  or  securities  of  any  corporation, 


(e)  The  above  is  the  usual  power  of  leasing  £oi  twenty^one  yetf> 
applied  to  hooseB  and  lands,  and  is  the  only  one  nsnally  inserted  n 
settlements  in  tmst  for  sale ;  it  authorises  the  granting  of  leases  for 
twenty- one  years,  determinable  by  the  lessee  at  the  end  of  seven  or 
fourteen  years,  Edwards  y,  Milbank,  V.  C.  Kindersley,  31  July,  1^* 
See  a  larger  form,  infra,  p.  329.  The  forms  for  mining,  building,  snd 
repairing  leases,  given  in  the  Forms  of  Settlements  of  Ecal  Estate, 
infra,  p.  330,  et  seq.,  may  readily  be  adapted  when  required,  to  a 
settlement  in  trust  for  sale.  This,  as  well  as  the  trust  for  sale  vam- 
diately  preceding,  are  usually  found,  not  in  the  settlement,  but  in  a 
deed  of  even  date.  If  it  be  wished  to  shorten  the  power,  the  paxt 
after  the  words,  making  of  the  demise,  may  be  omitted,  and  the 
words  at  rack  rent  added. 
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company,  or  body,  municipal,   commercial,  or  otherwise,      trust  yok 
in  the  United  Kingfdom,  or  India,  or  any  colony,  or  w^»»™««'»  aitd 

°  '  ,  '  •'  •' '  ,  POWER  TO  TART 

dependency  of  the  United  Kingdom  (/) ;  and  may  with      biovritiss. 

such  consent,  or  at  such  discretion  as  aforesaid,  from 

time  to  time  vary  or  transpose  such  stocks,  funds,  shares, 

and  securities  into  or  for  others  of  the  same  or  a  like 

nature. 


v.  And  shall  pay  the  dividends,  interest,  and  income 

of  the  said  sum  of  jB        ■,  £ per  cent.  Bank  Annuities, 

and  of  the  monies,  stocks,  funds,  shares,  and  securities 
into  or  for  which  the  same  or  any  part  thereof  may 
be  converted  or  transposed,  imto  the  said  [husbandl 
until  he  shall  die  or  be  outlawed,  or  declared  bank- 
rupt, or  become  an  insolvent  debtor  within  the  meaoing 
of  some  Act  of  Parliament  for  the  relief  of  insolvent 
debtors,  or  shall  assign,  charge,  or  incumber  or  attempt 
or  affect  to  assign,  charge,  or  incumber  the  said  dividends, 
interest,  and  income,  or  some  part  thereof,  or  shall  do  or 
suffer  some  thing  whereby  the  same  or  some  part  thereof 
might,  if  belonging  absolutely  to  him,  become  vested  in 
or  payable  to  some  other  person  or  persons ;  And,  after 
the  determination  of  the  trust  hereinbefore  declared  in 
favour  of  the  said  [husband],  shall  pay  the  same  dividends, 
interest,  and  income,  &c. 

YI.  And  shall  pay  the  dividends,  interest,  and  income 

of  the  said  sum  of  £ ,  £ per  cent.  Bank  Annuities, 

and  of  the  monies,  stocks,  funds,  shares,  and  securities 
into  or  for  which  the  same  or  any  part  thereof  may  be 
converted  or  transposed,  to  the  said  [toife]  during  the 
joint  lives  of  the  said  [huBhand]  and  [fvife],  for  her  sole 
and  separate  use,  independently  of  the  said  [husband]. 


TRV8T  rOR 
BU8BAHD   URTIL 

BASKRUPTOT 
OR  nsOLTSROT. 


VRUR  FOR 

THR  8SPARA.T1 

HSR  or  WIFR. 


(y)  In  setdementfl  made  nnder  the  direction  of  the  Court  of  Chan- 
oery,  and  alao  in  some  other  oases,  the  power  of  investment  is  confined 
to  the  Public  Funds,  or  Government,  or  real  securities  in  England  or 
IVales ;  but  under  ordinary  drcumstances,  the  form  in  the  text,  or 
flame  modification  of  it,  is  now  usually  adopted. 

ti  2 


^ 


TBU8T   VOB 
THB  SBPABATI 
USB  OF  WIFB. 
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and  of  his  debts,  control,  and  engagements,  and  her 
receipt  alone  shall  be  a  discharge  for  the  same,  and  she 
shall  not  have  power  to  dispose  or  deprive  herself  of  the 
benefit  thereof  by  anticipation ;  And,  from  and  after  the 
death  of  such  one  of  them  the  said  [husbandl  and 
[wife]  as  shall  first  die,  to  the  survivor  of  them,  and  his 
or  her  assigns,  during  his  or  her  life.  And,  after  the 
death  of  such  survivor,  shall  stand  possessed  of  the 
said  Bank  Annuities,  monies,  stocks,  funds,  shares, 
and  securities,  and  the  dividends,  interest,  and  income 
thereof. 

nun  JOB  VII.  In  trust  for  all,  or  such  one  or  more  exclurively 

ZSSUB 18  PABBBTI        «  i*     i  'J   * 

OB  BUBTiTOB  of  the  othcr  or  others  of  the  issue  (g)  of  the  said  in- 
AH©n  wnyLra  ^^^^^  marriage,  to  be  bom  during  the  lives  of  the  said 
FOB  oHiLDBBH  [kvsband]  and  [tvife],  or  the  life  of  the  survivor  of  thenii 
BQPALLT.  ^^  within  twenty-one  years  after  the  death  of  such  sur- 
vivor, at  such  age  or  time,  or  respective  ages  or  times,  if 
more  than  one  in  such  shares,  and  with  such  future  or 
executory  or  other  trusts  for  the  benefit  of  the  said  issue 
or  some  or  one  of  them,  and  with  such  provisions  for 
their  respective  maintenance,  education,  or  advancement, 
at  the  discretion  of  the  said  trustees  or  trustee  for  the 
time  being,  or  of  any  other  persons  or  person,  and  upon 
such  conditions,  with  such  restrictions,  and  in  such 
manner  as  the  said  [husband]  and  [wife]  shall,  by  any 
deed  or  deeds,  or  writing  or  writings,  sealed  and  delivered, 
with  or  without  power  of  revocation  and  new  appointment, 
jointly  appoint;  And  in  default  of  such  appointment, 
and  so  tax  as  no  such  appointment  shall  extend,  then  as 
the  survivor  of  them  shall  in  like  manner  or  by  will  or 
codicil  appoint;  And  in  default  of  any  such  appoint- 
ment, and  so  far  as  no  such  appointment  shall  extend,  In 
trust  for  all  the  children  or  any  the  child  of  the  said 
intended  marriage,  who  being  sons  or  a  son  shall  attain 

(g)  A  power  to  appoint  to  the  isane  of  the  marriage  is  eo  muohmoie 
tuefol  and  beneficial  than  a  power  to  appoint  only  to  children,  that 
it  is  adopted  exclusively  in  the  present  forms,  and  in  the  Precedents 
of  Settlements,  g^iven  in  Yol.  III. 
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the  age  of  twenty-one  years>  or  being  daughters  or  a       trust  ioe 
daughter  shall  attain  that  age  or  marry  under  that  age,  ""^  ^  pamhts 
and  if  more  than  one  m  equal  shares :  Provided  always,    shall  appoiiit, 
that  no  child  who  or  whose  issue  shall  take  any  part  of  ^b'ctimrmi* 
the  said  trust  premises  under  any  appointment  in  pur-        »quallt. 
suance  of  either  of  the  powers  lastly  hereinbefore  con-  Hotchpot  cUuae. 
tained  shall,  in  default  of  appointment  to  the  contrary, 
hare  or  be  entitled  to  any  share  of  the  unappointed 
part  of  the   said  trust  premises,  without  bringing  the 
share  or  shares  appointed  to  him  or  her,  or  to  his  or 
her  issue,  into  hotchpot,  and  accounting  for  the  same 
accordingly^ 

VIIL  In  trust  for  all  or  such  one  or  more  exclu-  «^w*  wb  mini 
sively  of  the  others  or  other  of  the  issue  of  the  said  ^^  y,m  ^^  hi 
[htuband]  by  any  wife,  to  be  bom  durinsj  the  life  or  within   ■=^"'  ^'wwt, 

^  A»D  IK  DBFAULT 

twenty-one  years  after  the  death  of  the  said  [htisband],    won  his  ohil- 
at   such  age  or    time,  or  respective   ages   or  times,  if   »"»  "qpallt. 
more  than  one  in  such  shares,  and  with  such  future  and 
executory  or  other  trusts  for  the  benefit  of  the  said  issue 
or  some  or  one  of  them,  with  such  provisions  for  their  re- 
spective maintenance,  education,  and  advancement,  either 
at  the  discretion  of  the  said  trustees  or  trustee  for  the 
time  being,  or  of  any  other  persons  or  person,  and  upon 
such  conditions,  with  such  restrictions  and  in  such  manner 
as  the  said  [hvsband]  shall  by  deed,  with  or  without  power 
of  revocation  and  new  appointment,  or  by  will  or  codicil 
appoint ;  And  in  default  of  such  appointment,  and  so 
far  as  no  such  appointment  shall  extend,  In  trust  for  all 
the   children,  or  any  the  child  of  the  said   [husband]  by 
any  wife,  who  being  sons  or  a  son  shall  attain  the  age  of 
twenty-one  years,  or  being  daughters  or  a  daughter  shall 
attain  that  age  or  marry  under  that  age^  and  if  more  than 
one  in  equal  shares  :    Provided  always,  that  no  child  of  Hotchpot  dame. 
the    said   [husband]  who  or  whose  issue  shall  take  any 
part   of  the  said  trust  premises  imder  any  appointment 
in    piirsuance    of   the    power    lastly  hereinbefore    con- 
tained shall,  in  default  of  appointment  to  the  contrary, 
have   or  be  entitled  to  any  share   of  the  unappointed 
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TBusT  lom  188171  poTt  of  the  sold  trust  premises,  without  bringing  the 
OF  HU8B1TO  BT   gj^gj-Q  ^j.  ghares  appointed  to  him  or  her  or  to  his  or 

AITT  WIVB   AS  HI  ^  **  •  i»  -r 

SHALL  APPoxHT,    her  issue  into  hotchpot,  and  accounting  for  the  same 

AMD    a   DBYAULI    «^^^«j:«-1„ 

fOE  HI8  oHiL-    accordingly. 

DREH  XQUALLT. 

TMBT  FOR  isBUH  IX.  In  TRUST  for  all  or  such  one  or  more  exclusively 

AHT^^sBAiiD  of  the  others  or  other  of  the  issue  of  the  said  [wife]  by 

AS  sHB  SHALL  gny  husbaud,  to  be  bom  during  the  life  or  within  twenty- 

nr  DBFAULT  one  years  after  the  death  of  the  said  [tri/e],  at  such  age  or 

FOB  HBi  oHiL-  f^jj^Q  qj  respcctive  ac^es  or  times,  if  more  than  one  in 

DBBV  XQUALLT.        '         *         ^  ' 

such  shares,  and  with  such  future  and  executory  or  other 

trusts  for  the  benefit  of  the  said  issue  or  some  or  one 
of  them,  with  such  provisions  for  their  respective  main- 
tenance, education,  or  advancement,  either  at  the  discre- 
tion of  the  said  trustees  or  trustee  for  the  time  being,  or 
of  any  other  person  or  persons,  and  upon  such  conditions, 
with  such  restrictions,  and  in  such  manner  as  the  said 
[wife]  shall,  whether  covert  or  sole,  by  deed  or  writing, 
sealed  and  delivered,  with  or  without  power  of  revocation 
and  new  appointment,  or  by  will  or  codicil  appoint ;  Anb 

Hotchpot  olanse.  in  DEFAULT  of  any  such  appointment,  and  so  far  as  no 

such  appointment  shall  extend.  In  trust  for  all  the  children 
or  any  the  child  of  the  said  [toife]  by  any  husband,  who 
being  sons  or  a  son  shall  attain  the  age  of  twenty-one 
years,  or  being  daughters  or  a  daughter  shall  attain  that 
age  or  marry  under  that  age,  and  if  more  than  one  in 
equal  shares :  Provided  always,  that  no  child  of  the  said 
[wife]  who  or  whose  issue  shall  take  any  part  of  the  said 
trust  premises  under  any  appointment  in  pursuance  of 
the  power  lastly  hereinbefore  contained  shall,  in  default 
of  appointment  to  the  contrary,  have  or  be  entitled  to  any 
share  of  the  unappointed  part  of  the  said  trust  premises 
without  bringing  the  share  or  shares  appointed  to  him  or 
her  or  to  his  or  her  issue  into  hotchpot,  and  accounting 
for  the  same  accordingly. 

powiB  FOB  X.  Provided  alwats  and  it  is  hereby  agreed  and  de- 

o^vrA^LiFB     clared,  that  if  the  said  intended  marriage  shall  take  place 
IBTBBB8I  TO     aud  thc  said  [husband]   shall  marry  again,  it  shall  be 
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lawful  for  him,  either  before  or  after  any  such  subsequent 
marriage,  by  deed  with  or  without  power  of  revocation 
and  new  appointment,  or  by  will  or  codicil,  to  appoint 
that  after  his  own  death  all  or  any  part  of  the  dividends, 
interest,  and  income  of  the  said  trust  premises  [or  of  so 
much  thereof  as  shall  not  have  been  or  shall  not  be 
applied  under  any  of  the  trusts  or  powers  of  maintenance, 
education,  or  advancement  hereinafter  contained],  shall  be 
paid  to  any  widow  he  may  leave,  during  her  life  or  for 
any  less  period,  and  upon  such  conditions  and  with  such 
restrictions  as  he  shall  think  fit. 


AST  TOTXnM 

Win  (h). 


XI.  Pbovided  always,  and  it  is  hereby  agreed  and  wwie  lOEwin 
declared,  that  if  the  said  intended  marriage  shall  take     nreiBin  to 
place,  and  the  said  [wife]  shall  marry  again,  it  shall  be      ^^  'uttoi 

lawful  for  her,  either  before  or  after  any  such  subsequent  

marriage,  by  any  deed  or  writing  sealed  and  delivered 
with  or  without  power  of  revocation  and  new  appointment, 
or  by  will  or  codicil,  to  appoint  that  after  her  own  death 
all  or  any  part  of  the  dividends,  interest,  and  income  of 
the  said  trust  premises  [or  of  so  much  thereof  as  shall 
not  have  been  or  shall  not  be  applied  under  any  of  the 
trusts  or  powers  of  maintenance,  education,  and  advance- 
ment hereinafter  contained],  shall  be  paid  to  any  husband 
who  may  survive  her,  for  his  life  or  for  any  less  period, 
and  upon  such  conditions  and  with  such  restrictions  as 
she  shall  think  fit 


XII.  Provided  always,  and  it  is  hereby  agreed  and 

declared,  that  it  shall  be  lawful  for  the  said  trustees  or 

■     ■         —    -  ■  ■  —  ■       ■ 

(A)  This  form  should  be  used  only  when  the  f ands  have  heen  settled 
on  the  hnshand  and  wife  for  their  respective  lives,  with  a  trust  for 
the  ohildren  or  issue  of  the  husband  by  any  wives  he  may  marry. 
If  it  be  meant  (as  seems  only  just)  that  the  future  wife's  life  interest 
shall  not  be  prejudiced  by  an  exercise  of  the  powers  of  maintenance, 
education,  and  advancement,  the  words  within  brackets  must  be 
omitted*  The  powers  of  maintenance,  ftc,  given  infra  will  require 
alterations  to  adapt  them  to  the  case  of  a  settlement  on  children  of 
any  marriage, 

(0  See  preceding  note. 
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tmstee  for  the  time  being,  after  the  death  of  the  said 
[husband]  and  [wife],  or  in  their,  his,  or  her  lifetime,  mth 
their,  his,  or  her  consent  in  writing,  to  raise  any  part 
or  parts  not  exceeding  altogether  one  half  of  the  then 
expectant  or  presumptive  or  vested  share  of  any  child  (j) 
of  the  said  intended  marriage  under  the  trusts  herein- 
before declared,  and  to  pay  or  apply  the  same  for  his  or 
her  advancement  or  benefit,  as  the  said  trustees  or  trustee 
shall  think  fit. 


MATNTIHIFOI 
0LAU81  (k). 


XIIL  And  n  is  hereby  agreed  and  declared,  that  the 
said  trustees  or  trustee  for  the  time  being  shall,  after  the 
death  of  the  said  [husband]  and  [wife],  apply  the  whole  or 
such  part  as  they  or  he  shall  think  fit,  of  the  dividends, 
interest,  and  income  of  the  share  to  which  any  child  of 
the  said  intended  marriage  shall  for  the  time  being  be 
entitled  in  expectancy  under  the  trusts  hereinbefore 
declared,  for  or  towards  his  or  her  maintenance  or  educa- 
tion, and  that  the  said  trustees  or  trustee  may  either 
themselves  or  himself  so  pay  or  apply  the  same,  or  may 
pay  the  same  to  the  guardian  or  guardians  of  such  childy 
for  the  purpose  aforesaid  without  seeing  to  the  application 
thereof. 


AOOUMVLATION 
0LA.U8B  (Q. 


XIV.  And  shaix,  during  such  suspense  of  absolute 
vesting  as  aforesaid,  accumulate  the  residue  (if  any)  of  the 
same  dividends,  interest,  and  income  in  the  way  of  com- 


'  {J)  The  powers  of  advancement,  maintenance,  &o.,  in  the  text, 
are  confined  to  children,  though  the  powers  of  appointment,  supra, 
are  limited  in  favour  of  issue  generally,  because  they  are  meant  to  be 
used  onl J  in  respect  of  the  unappointed  funds ;  the  power  of  appoint- 
ment enables  the  appointor  to  provide  for  the  advancement,  main- 
tenance, &Q.,  of  the  appointees. 

(k)  As  to  the  effect  which  a  trust  for  the  separate  use  of  the  wife, 
without  power  of  anticipation,  may  have  upon  the  operation  of  a 
maintenance  clause,  see  Horloch  v.  Horloek,  2  De  Qt.,  Mac.,  &  G. 
644. 

(/)  This  clause  follows,  and  must  be  read  in  connection  with  the 
maintenance  clause. 
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pound  interest,  by  investing  the  same  and  the  resulting 
income  thereof  iq  or  npon  any  such  stocks,  fimds,  shares, 
or  securities  as  are  hereinbefore  mentioned,  for  the  benefit 
of  the  person  or  persons  who,  under  the  trusts  herein 
contained,  shall  become  entitled  to  the  principal  fund  from 
which  the  same  respectively  shall  have  proceeded,  and 
may  resort  to  the  accumulation  of  any  preceding  year 
or  years,  and  apply  the  same  for  or  towards  the  main- 
tenance or  education  of  the  child  for  the  time  being 
presumptively  entitled  thereto,  in  the  same  manner  as 
such  accumulations  might  have  been  applied  had  they 
been  dividends,  interest,  or  income  arising  from  the 
original  trust  fimd  in  the  year  in  which  they  shall  be  so 
applied. 


AOOUmJLAnON 
OLAUBB. 


Xy.  And  it  is  hereby  agreed  and  declared,  that  if 
there  shall  be  no  child  of  the  said  intended  marriage,  who 
being  a  son  shall  attain  the  age  of  twenty-one  years,  or 
being  a  daughter  shall  attain  that  age  or  marry  under 
that  age,  then  the  said  trustees  or  trustee  for  the 
time  being  shall,  after  the  death  of  the  said  [wife]^ 
and  such  default  or  fedlure  of  children  as  aforesaid, 
which  shall  last  happen,  stand  possessed  of  the  said 
trust  premises,  and  the  dividends,  interest,  and  income 
thereof,  or  so  much  thereof  respectively  as  shall  not 
have  become  vested  or  have  been  applied  under  any 
of  the  trusts  or  powers  herein  contained,  In  trust  for 
the  said  [husband]^  his  executors,  administrators,  and 
assigns. 


TRUST,  IV 

DIFIULT  OF 

OHILDKn,  FOB 

HOBBAVD. 


XYI.  And  it  is  hereby  agreed  and  declared,  that  if 
there  shall  be  no  child  of  the  said  intended  marriage,  who 
being  a  son  shall  attaia  the  age  of  twenty-one  years,  or 
being  a  daughter  shall  attain  that  age  or  marry  tmder 
ihsit  age,  then  (subject  and  without  prejudice  to  the 
trusts  hereinbefore  declared),  and  after  the  death  of  the 
said  [husband]  and  such  default  or  failure  of  children 
as  aforesaid  which  shall  last  happen,  the  said  trustees 
and    trustee  for  the  time  being  shall  stand  possessed 


TRUST,    III 
SKFAULT  OF 
OUILDRKN,    FOU 
WIFX. 
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f  the  said  trust  premises,  and  the  dividendB,  interest, 
,S««"  s^d  income  thereof,  or  bo  mncli  thereof  respectively  as 
egtLBt". "»  ^1^  Q^,t  have  become  vested  or  have  been  applied  onder 
——^-""^  (uiy  of  the  trusts  or  powers  herein  contained,  Upon  the 
tbijsts  following  (that  is  to  say):  If  the  said  [wife] 
shfdl  survive  the  said  \huibaad\,  then  In  trast  for  the 
said  [wife],  her  executors,  adnmuBtratots,  and  assigns; 
But  if  the  said  [kuKband]  shall  survive  the  said  [m/e], 
then  In  trust  for  such  person  or  persons  and  for 
such  purposes  as  the  said  [wife]  shall,  notwithstanding 
coverture,  by  will  or  codicil  appoint;  And  in  default 
of  such  appointment,  and  bo  far  as  no  such  appoint- 
ment shall  extend.  In  trust  for  such  person  or  persons 
as,  under  the  statutes  for  the  distribution  of  the  effects 
of  intestates,  would  have  become  entitled  thereto  at  the 
death  of  the  said  [wife]  had  she  died  possessed  thereof 
intestate  and  without  having  been  married,  such  persons, 
if  more  than  one,  to  take  as  tenants  in  common  in  the 
shares  in  which  they  would  have  taken  under  the  same 
statutes  ()»). 

ttmnt,  n  XYII.  And  it  is  hereby  agreed   and  declared,  that 

ch'ldrw  *b     ^  there  shall  be  no  child  of  the  sud  intended  marriage, 

TO  piBT  roR     ivjjo  being   a    son   shall   attain  the   age    of   twenty-one 

MKt  TOR  warn,  years,  or  being  a  daughter  shall  attain  that  age  or  marry 

■  under  that  age,  then  {subject  and  without  prejudice  to 

the  trusts   hereinbefore  declared)  the    said   trustees  or 

trustee  for  the  time  being  shall  stand  possessed  of  the 

Euid   trust   premises,   and   the   dividends,   interest,  and 

income  thereuf,  or  so  much  thereof  respectively  as  shall 

not  have  become  vested  or  have  been  applied  ouder  any 

of  the  trusts  or  powers  herein  contained.  Upon  the  tbosts 

following  (that  is  to  say):  As  to  and  the  monies, 

stocks,  funds,  shares,  and  securities  into   or  for  which 
the   same  or   any  part  or  parts  thereof  may   be    con- 


{m)  With  respect  l«  thia  trust,  see  Se  Norman't  Tnut,  3  De  G., 
M.,  &  G.  966,  PtoU  t.  Mathmo,  22  Beav.  328.  Affirmed,  4  W.  B. 
Ch,  772. 
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verted  or  transposed,  and  the  diTidends,  interest,  and      nvtn,  a 

'DIFAULT  Of 

income  thereof,  or  so  much  thereof  respectively  as  shall     ohildsbv,  ab 
not  have  become  vested  or  been  applied  under  any  of  the     ^  '^*  ^^ 
trusts  or  powers  herein  contained,  after  the  death  of  the  fart  fob  wifb. 
said  \vAft\  and  such  default  or  failure  of  children  as  afore- 
said,  which  shall  last   happen.  In  trust  for  the  said 
\h\ulb(jmA\y  his  executors,   administrators,   and  assigns; 

And  as  to  and  the  monies,  stocks,  funds,  shares, 

and  securities  into  or  for  which  the  same  or  any  part  or 
parts  thereof  may  be  converted  or  transposed,  and  the 
dividends,  interest,.and  income  thereof,  or  so  much  thereof 
respectively  as  shall  not  have  become  vested  or  have  been 
applied  under  any  of  the  trusts  or  powers  herertf  contained, 
after  the  death  of  the  said  \hu»b(mdL\  and  such  default  or 
failure  of  children  as  aforesaid,  which  shall  last  happen. 
Upon  the  trusts  following  (that  is  to  say) :  If  the  said 
\wxfe\  shall  survive  the  said  SJvmbandi^^  then  In  trust  for 
the  said  [iri/^],  her  executors,  administrators,  and  assigns ; 
But  if  the  said  S)imban3i\  shall  survive  the  said  \mfe\ 
then  in  trust  for  such  person  or  persons  and  for  such 
purposes  as  the  said  \w%fe\  shall,  notwithstanding  cover- 
ture, by  will  or  codicU  appoint ;  And  in  default  of  such 
appointment,  and  so  far  as  no  such  appointment  shall 
extend.  In  trust  for  such  person  or  persons  as,  under  the 
statutes  for  the  distribution  of  the  effects  of  intestates, 
would  have  become  entitled  thereto  at  the  decease  of 
the  said  [trife],  had  she  died  possessed  thereof  intes- 
tate and  without  having  been  mairied,  such  persons,  if 
more  than  one,  to  take  as  tenants  in  common  in  the 
shares  in  which  they  would  have  taken  under  the  same 
statutes. 

XYin.  And  rr  is  hereby  agreed  and  declared,  that  bkhtb  ars  pbo- 
iintil  all  the  said  premises  hereinbefore  expressed  to  be     sstatb  uiinL 
hereby  granted  (n)  shall  have  been  sold  in  pursuance  of 


(«)   Or,  by  the  hereinbefore  recited  indenture  of  even 

date  with  these  presents  expressed  to  be  granted,  as  the 
0086  maybe. 


flALK    VO  Bl 
APPLXSD  AS 
IFOOHB  OF  FOB- 
0BA8B-H0HBT. 
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mnm  amd  pbo-  the  aforesaid  trust  in  that  behalf,  the  said    [trustees]  ^ 

^n^iL    and   the  [survivors    and]   survivor   of  them,   and  the 

BALI  TO  BB      heirs  of  such  survivor,  shall  manage  and  let  or  cultivate 

iKooMK  OF  PUB-  the  same  premises    or  the  unsold  part  thereof  for  the 

oHAgB-MOHBT.     ^jj^g  bciug,  aud  pay  or  apply  the  rents  and  profits  thereof 

(after  payment  thereout  of  all  rates,  taxes,  payments  for 

insurance  against  loss  by  fire,  costs  of  repairs,  and  other 

ooYBVAVTg  AHs    outgolugs,  which  they  or  he  shall  think  fit  to  pay),  to  the 

0L1U8B8  AS  TO  i?        xi.  J    •        xi. 

pouoin  OF  LiFB  P^i^on  or  persons,  for  the  purposes  and  m  the  manner, 
AuuBAHOB.  to  whom,  and  for  and  in  which  the  dividends,  interest^ 
and  income  of  the  stocks,  funds,  shares,  and  securities  in 
or  upon  which  the  monies  to  arise  from  such  sale  are 
hereinbefore  directed  to  be  invested,  would  be  payable  or 
applicable  under  the  trusts  herein  contained,  if  the  sale 
and  investment  aforesaid  were  then  actually  made. 

XIX.  And  the  said  [husband]  doth  hereby,  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant 
with  the  said  [trustees],  their  executors  and  administrators^ 
that  if  the  said  intended  marriage  shall  take  place  he 
the  said  [htbsband]  will  not  do  or  suffer  anything  whereby 
the  said  policy  of  assurance  may  become  void  or  voidable, 
and  will  duly  and  punctually  pay  the  annual  premium, 
and  other  sum  or  sums  of  money  necessary  for  keeping 
on  foot  the  said  policy  of  assurance,  or  any  policy  or 
policies  effected  as  hereinafter  provided,  or  for  restoring 
the  same  respectively  if  the  same  respectively  shall  have 
become  voidable,  and  in  case  the  said  policy  or  any 
policy  or  policies  effected  as  hereinafter  provided  shall 
become  void,  will  effect  a  new  policy  or  policies  of  assu- 
rance with  such  office  or  offices  as  the  said  trustees  or 
trustee  for  the  time  being  shall  direct,  and  in  their  or  his 
names  or  name,  on  the  life  of  the  said  [husband],  in  such 
sum  or  sums  of  money  as  shall  be  or  amount  to  the  sum 
which  would  have  been  payable  under  the  policy  or 
policies  so  become  void  if  the  said  [husband]  had  then 
died,  and  will  deliver  every  such  future  policy  and  the 
receipt  for  every  such  payment  as  aforesaid  to  the  said 
trustees  or  trustee  for  the  time  being,  and  will  not  do 
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or  suffer  anything  whereby  the  said  tiiistees  or  trustee 
may  be  prevented  from  receiving  any  of  the  monies 
intended  to  be  assured  by  the  said  policy  or  policies 
respectively:  And  it  is  hereby  agreed  and  declared, 
that  every  such  new  policy  and  the  monies  to  become 
payable  under  the  same  shall  be  held  and  applied  upon 
the  trusts,  and  with  and  subject  to  the  powers,  provisoes, 
agreements,  and  declarations  by  these  presents  declared 
concerning  the  said  subsisting  policy  and  the  monies 
to  become  payable  under  the  same:  Provided  always, 
and  it  is  hereby  agreed  and  declared,  that  the  said  trus- 
tees or  trustee  for  the  time  being  may,  if  they  or  he  shall 
in  their  or  his  absolute  discretion  think  fit,  from  time 
to  time  apply  any  part  of  the  income,  or,  if  that 
shall  be  insufficient,  then  any  part  of  the  capital  of  any 
of  the  said  trust  premises  in  or  towards  payment  of  the 
annual  premium  or  other  the  sum  or  sums  of  money 
necessary  for  keeping  on  foot  or  restoring  the  said  poHcies 
of  assurance  or  any  of  them :  Provided  also,  neverthe- 
less, and  it  is  hereby  agreed  and  declared,  that  it  shall 
not  be  obligatory  on  the  said  trustees  or  trustee  to  enforce 
any  of  the  covenants  hereinbefore  contained  in  relation 
to  the  said  policies  or  any  of  them,  or  to  apply  any  part  of 
the  said  income  or  capital  in  payment  of  the  annual 
premiums  or  sums  of  money  necessary  for  keeping  on 
foot  or  restoring  the  same  or  any  of  them,  or  to  see  to  the 
said  policies  or  any  of  them  beiag  kept  on  foot,  and  that 
no  omission  or  neglect  in  that  behalf  by  the  said  trustees 
or  trustee  shall  be  chargeable  as  a  breach  of  trust,  and 
that  the  said  trustees  or  any  of  them,  their  or  any  of  their 
executors  or  administrators,  shall  not  be  answerable  for 
any  of  the  said  policies  becoming  void  through  any  means 
nvhatsoever. 
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Power  for 
trustees  to  apply 
interest  and 
capital  of  the 
trust  funds  in 
keeping  up 
policies. 


Trustees  not  to 
be  liable  on 
account  of 
policies  not 
being  kept  up. 


XX.  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  it  shall  be  lawful  for  the  said  trustees  or 
trnstee  for  the  time  being,  during  the  lives  of  the  said 
Ihfisband]  and  [tpife]  and  the  life  of  the  survivor  of  them, 
upon  their,  his,  or  her  request  in  writing,  to  invest  all  or 
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any  part  of  the  said  troist  monies  (and  for  that  purpose  to 
conyert  into  money  or  call  in  any  stocks,  funds,  shares; 
or  securities  for  the  time  being  subject  to  the  trusts 
hereinbefore  declared),  in  the  purchase  of  any  freehold^ 
copyhold,  or  customary  manors,  messuages,  lands,  tene- 
ments, or  hereditaments  in  England  or  Wales,  for  any 
estate  of  inheritance,  or  of  any  leasehold  messuages, 
lands,  tenements,  or  hereditaments  in  England  or  Wales, 
for  any  term  of  years  whereof  not  less  than  sixhf  years 
shall  be  imexpired  at  the  time  of  such  purchase,  to  be 
conveyed,  surrendered,  or  assigned  to  them  or  him  the 
said  trustees  or  trustee,  and  their  or  his  heirs,  executors, 
administrators,  and  assigns,  according  to  the  tenure 
thereof.  Upon  tbust  that  the  said  trustees  or  trustee, 
and  their  or  his  heirs,  executors,  or  administrators  shall, 
upon  the  request  in  writing  of  the  said  [husband]  and 
[wife],  or  the  survivor  of  them,  during  their,  his,  or  her 
lifetime,  and  after  the  death  of  such  survivor  at  the  dis- 
cretion of  the  said  trustees  or  trustee,  sell  the  same 
manors,  messuages,  lands,  tenements,  and  hereditaments, 
either  together  or  in  parcels,  and  either  by  public  auction 
or  private  contract,  and  either  with  or  without  any  spedsl 
or  other  stipulations  as  to  title,  or  evidence  or  commence- 
ment of  titie,  or  otherwise,  and  may  buy  in,  and  rescind 
or  vary  any  contract  for  sale,  and  resell,  without  being 
answerable  for  loss  occasioned  thereby,  and  may  for 
the  purposes  aforesaid  or  any  of  them  execute  and  do 
all  such  assurances  and  things  as  they  or  he  shall  think 
fit;  And  shall  stand  possessed  of  the  monies  to  arise 
from  any  such  sale  (after  payment  thereout  of  the  costs 
attending  the  same),  Upon  the  same  trusts,  and  with 
and  subject  to  the  same  powers,  provisoes,  agreements, 
and  declarations  (including  the  said  power  of  purchasing 
hereditaments),  as  the  money  laid  out  in  the  purchase 
of  such  manors,  messuages,  lands,  tenements,  or  here- 
ditaments as  aforesaid  would  then  have  been  subject  to  if 
Bcnti  and  pro-     the  same  had  not  been  so  laid  out:  And  shall,  in  the 

fits  of  Tinrrliniflft  . 

lands  to  be  meantime,  and  until  all  such  manors,  messuages,  lands, 

tenements,  or  hereditaments  shall  be  sold,  pay  or  apply 


applied  as  in- 
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the  rents  and  profits  thereof,  or  of  the  part  thereof  for  the 
time  being  unsold,  to  the  person  or  persons  for  the  pur- 
]>oses  and  in  the  manner,  to  whom  and  for  and  in  which 
the  dividends,  interest,  and  income  of  the  trust  premises 
applied  in  the  purchase  thereof  as  aforesaid  would  have 
been  payable  or  applicable  under  the  trusts  hereinbefore 
declared  in  case  such  purchase  had  not  been  made,  it 
being  hereby  agreed  and  declared,  that  the  manors,  mes- 
suages, lands,  tenements,  and  hereditaments  which  shall 
be  purchased  under  this  present  power  shall,  when  pur* 
chased,  be  considered  as  money,  and  be  subject  to  the 
same  trusts  in  all  respects  as  the  money  laid  out  in  the 
purchase  thereof  would  for  the  time  being  have  been 
subject  to  if  the  same  had  not  been  so  laid  out :  Fbovidei),  Power  to  lease 
NEVERTHELESS,  and  it  is  hereby  agreed  and  declared,  that  it  P"<**«^  ^^^ 
shall  be  lawful  for  the  said  trustees  and  trustee  for  the  time 
being,  and  their  and  his  heirs,  executors,  and  adminis* 
trators  respectively,  in  t&e  meantime,  until  all  the  said 
purchased  manors,  messuages,  lands,  tenements,  and  here- 
ditaments shall  be  sold  as  aforesaid,  upon  such  request, 
or  at  such  discretion  as  aforesaid,  to  demise  the  same 
or  any  part  or  parts  thereof  at  racki-rent,  for  any  term  of 
years  not  exceeding  twenty-one  years,  to  take  effect  in  * 
possession,  or  within  six  calendar  months  from  the  making 
of  the  demise. 


XXI.  Provided  alwats,  and  it  is  hereby  agreed  and 

declared,  that  it  shall  be  lawful  for  the  said  [trustees]  and 

the  survivor  of  them,  and  the  heirs  of  such  survivor,  with 

the  consent  in  writing  of  the  said  [husband  and  wife] 

during  their  joint  lives,  and  of  the  survivor  of  them 

during  his  or  her  life,  and  after  the  death  of  such  survivor 

at  the  discretion  of  the  said  trustees  or  trustee  for  the 

time  being,  to  concur  with  the  persons  or  person  for  the 

time  being  entitled  to  dispose  of  the  other  undivided  share 

or  shares  of  the  said  hereditaments  of  which  an  undivided 

share  is  hereinbefore  expressed  to  be  hereby  granted,  or 

of  any  of  the  same  hereditaments,  in  making  a  partition 

of  the  same  hereditaments  or  any  of  them,  and  to  give  or 
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receive  any  money  for  equality  of  partition,  and  to  make 
any  such  partition  upon  any  terms  or  conditions,  and  in 
any  manner  they  or  he  shall  think  fit,  and  to  execute  and 
do  all  assurances  and  things  which  they  or  he  shall  thiok 
expedient  for  the  purpose  of  effecting  such  partition  or 
any  arrangement  relating  thereto,  and  the  hereditaments 
which  shall  upon  any  such  partition  be  taken  by  the 
said  trustees  or  trustee  for  the  time  being  shall  be 
subject  to  such  trusts,  powers,  provisoes,  agreements, 
and  declarations,  as  under  or  by  virtue  of  these  presents 
shall  be  subsisting  or  capable  of  taking  effect  concerning 
the  said  undivided  share  hereinbefore  expressed  to  be 
hereby  granted  othbr  than  this  present  power  of  par- 
tition. 


XXII.  And  it  ts  hereby  agreed  and  declared,  that  if 
the  said  [wife]  now  is,  or  if  during  the   said  intended 


AOBBIMJEMT  TO 

SSfTLI    OfHlB 

BXISTIHa  OB 

▲nsB-AOQuiBBD  coverturc  she  or  the  said  [husband]  in  her  right  at  one 

PBOPBBTT   or 

wiFB.  and  the  same  time,  and  from  one  and  the  same  source, 


shall  become  seised  or  possessed  of  or  entitied  to  any 

real  or  personal   property  of  the  value    of  £ or 

upwards,  for  any  estate  or  interest  whatsoever  in  pos- 
session,  reversion,    remainder,    or    expectancy   (except 
jewels,  trinkets,   ornaments,   furniture,  plate,   pictures, 
prints,  and  books,  and  other  articles  of  the  like  nature, 
which  it  is  hereby  declared  shall  belong  to  the  said  [wife] 
for  her  separate  use),  then  and  in  every  such   case  the 
said  [hvsband]  and  [vnfe]  and  all  other  necessary  parties 
shall,  at  the  cost  of  the  said  trust  estate,  as   soon  as 
circumstances  will  admit,  and  to  the  satisfaction  of  the 
said  trustees  or  trustee  for  the  time  being,  convey,  assign, 
and  assure  the  said  real  or  personal  property  to,  or  other- 
wise cause  the  same  to  be  vested  in  the  said  trustees  or 
trustee.  Upon  trust  that  they  or  he  shall,  with  all  con- 
venient speed,  and  in  such  manner  as  they  or  he  shall  think 
fit  (but  as  to  reversionary  property  not  until  it  shall  fall 
into  possession,  unless  it  shall  appear  to  the  said  trustees 
or  trustee  that  the  capital  of  the  trust  estate  will  probably 
be  injured  by  deferring  the  sale),  sell  or  call  in  and  conrert 
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into  money  such  part  or  parts  of  the  said  property  as  shall 
not  consist  of  money  or  of  stocks,  funds,  shares,  or  securi- 
ties hereinbefore  authorised  as  an  investment  or  of  an 
annuity  or  annuities  or  other  estate  or  interest,  for  the 
life  of  the  said  [tvife]  or  for  any  term  or  period  determin- 
able on  her  death.  And  shall  stand  possessed  of  the  monies 
to  arise  from  such  sale,  calling  in,  and  conversion,  and 
of  such  part  or  parts  of  the  said  property  as  shall  consist 
of  money,  or  of  such  stocks,  funds,  shares,  or  securities  as 
aforesaid,  and  of  the  stocks,  funds,  shares,  and  securities 
in  or  upon  which  such  monies  respectively  may  be 
invested,  and  of  the  interest,  dividends,  and  income  of, 
the  same  several  monies,  stocks,  Yunds,  shares,  and 
securities  respectively,  upon  the  trusts,  and  with,  and 
subject  to  the  powers,  provisoes,  agreements,  and  declara- 
tions hereinbefore   declared   concerning  the    monies   to 

arise  from  the  sale  of  the  said  sum  of  £ 1,  per  cent. 

Bank  Annuities,  and  the  stocks,  funds,  shares,  or  securi- 
ties into  or  for  which  such  monies  may  be  invested,  and 
the  interest,  dividends,  and  income  thereof  respectively, 
And  upon  trust  that  the  said  trustees  or  trustee  shall  pay 
and  apply  any  annuity  or  annuities,  and  the  income  of  any 
other  estate  or  interest  for  the  life  of  the  said  [ivife],  or  for 
any  term  of  years  determinable  on  her  death,  to  the  per- 
sons for  the  purposes  and  in  the  manner,  to  whom  and  for 
and  in  which  the  interest,  dividends,  and  income  of  the 
said  trust  premises,  the  trusts  whereof  are  lastly  herein- 
before declared,  shall  be  applicable  under  the  same  trusts ; 
But  with  power  for  the  said  trustees  or  trustee,  with  the 
consent  in  writing  of  the  said  [wife],  at  any  time  to  sell 
the  same,  in  such  manner  as  they  or  he  shall  think  fit, 
so,  nevertheless,  that  the  money  to  arise  from  such  sale 
be    lield  and  applied  upon  the  trusts,  and  with  and  sub- 
ject to  the  powers,  provisoes,  agreements  and  declarations 
hereinbefore  declared  concerning  such  part  of  the  per- 
sonal estate  of  or  to  which  the  said  [wife]  now  is  or  she 
or   the  said  [hvsband]  in  her  right  shall  become  seised 
possessed,  or  entitled  as  aforesaid,  as  shall  originally  con- 
sist of  money. 

vol*.  X.  z 
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XXni.  Proyided  always,  and  it  is  hereby  agreed  and 
declared,  that,  if,  in  the  execution  of  any  of  the  trusts  or 
powers  of  these  presents,  it  shall  become  necessary  to 
divide  or  apportion  between  or  among  two  or  more  per- 
sons the  several  funds  the  trusts  whereof  are  hereinbefore 
declared,  and  all  or  any  of  the  trust  monies,  stocks, 
funds,  shares,  or  securities,  of  which  the  said  trust  funds 
shall  then  consist,  shall  be  so  blended  together  that  it 
shall  be  doubtful  which  part  or  parts  thereof  shall  have 
been  produced  by  or  substituted  for  each  original  fund 
or  any  part  thereof  respectively,  it  shall  be  lawful  for  the 
said  trustees  or  trustee  for  the  time  being  to  divide  or 
apportion  the  said  fhist  monies,  stocks,  funds,  shares,  and 
securities  between  or  among  the  several  persons  entitled 
thereto,  in  such  manner  as  the  said  trustees  or  trustee 
shall  deem  just  and  reasonable,  according  to  the  respec- 
tive rights  and  interests  of  such  persons;  And  such 
division  or  apportionment  shall  be  as  binding  and  con- 
clusive upon  all  persons  then  or  thereafter  to  be  interested 
in  the  premises  as  if  the  same  had  been  duly  made  by  a 
Court  of  competent  jurisdiction. 


TRUSTBBS* 
RBOBIPT 
0LAU8B. 


XXIV.  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  the  receipt  of  the  said  [trvstees]  or  of  the 
[survivors  or]  survivor  of  them  or  of  the  executors  or 
administrators  of  such  survivor  for  the  purchase  monies  of 
any  property  hereby  directed  or  authorised  to  be  sold,  or  for 
any  other  monies  paid,  and  for  any  stocks,  funds,  shares, 
or  securities  transferred  to  them  or  tiim  by  virtue  of  these 
presents,  or  in  the  execution  of  any  of  the  trusts  or  powers 
hereof,  shall  effectually  discharge  the  person  or  persons 
paying  or  transferring  the  same  therefrom,  and  from  being 
bound  to  see  to  the  application  or  being  answerable  for 
the  loss  or  misapplication  thereof. 
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XXV.  And  it  is  hereby  agreed  and  declared,  that  it 
shall  be  lawful  for  the  said  trustees  or  trustee  for  the 
time  being  to  compromise  or  compound  any  action,  suit, 
proceeding,  difference,  or   demand  relating  to  the    said 
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trust  premises  or  any  of  them  upon  any  terms  they  or 
he  shall  think  proper,  and  to  refer  any  such  difference 
or  demand  to  arbitration,  And  to  execute  and  do  all  instru- 
ments and  things  expedient  for  such  purposes  or  any  of 
them,  And  in  all  cases  in  which  any  question  of  law  or 
equity  shall  arise  relating  to  the  said  trust  premises,  or 
any  of  them,  to  settle  and  arrange  the  same  in  such 
manner  as  shall  be  advised  by  their  or  his  Counsel,  And 
to  abandon  or  relinquish  any  claim  relating  to  the  said 
trust  premises,  or  any  of  them,  as  their  or  his  Counsel 
shall  advise.  And  to  adjust,  settle,  and  approve  all  accounts 
relating  to  the  said  trust  premises,  or  any  of  them,  and  to 
determine  whether  any  money  shall,  for  the  purposes  of 
these  presents,  be  considered  annual  income  or  otherwise, 
And  to  execute  and  do  all  releases  and  things  relating  to 
the  said  trust  premises,  as  fully  and  absolutely  as  the  said 
trustees  or  trustee  could  do,  if  they  or  he  were  or  was  the 
absolute  owners  or  owner  of  the  said  trust  premises,  and 
without  being  answerable  for  any  loss  which  may  be 
occasioned  thereby. 
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XXVI.  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  it  shall  be  lawful  for  the  said  trustees  or 
trustee  for  the  time  being  to  apportion  as  they  or  he  shall 
think  fit  any  funds  which  shall  have  become  blended  so 
as  to  render  it  impracticable  or  difficult  to  distinguish 
what  parts  thereof  are  held  mider  different  trusts,  or 
subject  to  different  destinations  or  modes  of  devolution, 
and  to  apportion  as  they  or  he  shall  think  fit  among  the 
trust  premises,   any   charges,  deductions,   or   outgoings 
whatsoever,  and  to  determine  whether  any  money  shall 
for  the  purpose  of  these  presents  be  'considered  annual 
income  or  not,  and  generally  to  settle  and  determine  all 
matters  of  difficulty,  doubt,  or  dispute,  and  all  questions 
arising  in  the  course  of  or  incidentally  to  the  execu- 
tion of  the  trusts  or  powers  of  these  presents,  and  that 
any  such  settlement  or  determination  on  the  part  of  the 
said  trustees  or  trustee,  or  any  acts  or  conduct  on  their 

or  bis  part  implying  such  settlement  or  determination, 
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GiHiRAL  powiB  although  the  qnestion  inyolved  may  not  haye  been  actually 

raised,  shall  be  valid  and  binding,  and  shall  not  be  objected 
to  or  reopened  upon  any  ground  whatsoever,  and  that  the 
said  trustees  or  trustee  shall  have  fiill  power  to  compro- 
mise or  compound  all  actions,  suits,  and  other  proceedings, 
and  all  claims  and  demands,  and  to  adjust,  settle,  and 
approve  all  accounts  relating  to  the  said  trust  premises, 
and  to  execute  releases  and  to  do  all  other  things  relating 
thereto  as  fully  as  if  they  or  he  were  absolute  owners  or 
owner  of  the  said  trust  premises,  and  without  being 
answerable  for  loss  occasioned  thereby. 


D0W1R  OLAVBR. 


XXYII.  And  rr  is  hereby  agreed  and  declared,  that 
the  provision  hereinbefore  made  for  the  said  [wife]  is 
made,  and  she  doth  hereby  accept  the  same,  in  satisfaction 
and  bar  of  the  dower,  free-bench,  or  thirds,  to  which  by 
the  common  law  or  by  custom  Or  otherwise  she  might  be 
entitled  in  or  out  of  the  freehold,  copyhold,  or  customary 
hereditaments  of  or  to  which  the  said  [htisband]  now  is  or 
shall  during  the  said  intended  coverture  be  seised  or 
entitled. 


LIMITITIOV  Of 
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Sect.  2. 
Settlements  of  Real  Estate  (n). 

I.  To  THE  USE  of  the  said  [trustees] ,  their  executors, 

administrators,  and  assigns,  for  the  term  of years, 

to  commence  from ,  without  impeachment  of  waste, 

Upon  the  trusts,  and  with  and  subject  to  the  powers,  pro- 
visoes, agreements,  and  declarations  hereinafter  declared 
and  expressed  concerning  the  same ;  And,  from  and  after 
the  expiration  or  determination  of  the  same  term,  and  in 


(n)  The  fonns  in  this  seotion  are  generally  applicable  only  to  the 
ease  of  a  oommon  marriage  settlement  on  the  husband  for  life,  with 
remainder  to  the  issue  in  tail,  and  without  further  remainders.  In 
the  case  of  family  settlements^  the  forms  in  wills,  Sect.  2,  infra,  can 
be  used,  by  simply  changing  the  expressions  referring  to  a  will  into 
the  corresponding  expressions  for  a  deed. 
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the  meantime  BUbject  thereto  and  to  the  trusts  thereof, 

To  THE  USE!,  &C. 

ll.  To  rfHB  USE  of  the  said  — — -,  and  his  assigns,  for 
his  life,  without  impeachment  of  waste. 
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in.  To  THE  USE  of  the  said      ■■■,  and  the  heirs  [male]     of  ak  sstatb 
of  his  body.  '^^ 


IV.  To  TBE  tSE  of  the  6rst  and  every  other  son  of  the 

said  intended  marriage  [or,  of  the  said by  the  said 

•,  or^  of  the  said »]  successively  in  remainder,  one 


■A^A^i^Ub 


after  the  other,  according  to  their  respective  seniorities, 
and  the  heirs  [male]  of  their  respective  bodies^ 

V.  To  i?HE  USE  of  the  child,  or  of  all  or  such  one  or 

more  exclusively  of  the  others  or  other  of  the  children  of 

the  said  intended  marriage,  for  such  estates  or  estate, 

interests  or  interest,  and  if  more  than  one  in  such  shares, 

and  with  and  subject  to  such  charges,  powers,  provisoes, 

conditions^  restrictions,  limitations,  and  remainders  over 

for  the  benefit  of  the  said  children  or  some  or  one  of 

them,  and  in  such  manner  as  the  said  [husband]  and  [wife] 

shall,  by  any  deed  or  deeds,  or  writing  or  writings,  sealed 

and  delivered,  with  or  without  power  of  revocation  and 

new  appointment,  appoint ;  And  in  default  of  and  until 

such  appointment,  and  as  far  as  no  such  appointment 

shall  extend,  then  as  the  survivor  of  them  shall  in  like 

manner  or  by  will  or  codicil  appoint ;  And  in  default  of 

and  until  any  such  appointment,  and  so  far  as  no  such 

appointment  shall  extend.  To  the  use  of  all  the  children 

of   the  said  intended  marriage    and  the  heirs  of  their 

respective  bodies,  in  equal  shares,  as  tenants  in  common ; 

Aki>  if  and  so  often  as  any  of  the  said  children  shall  die 

without  issue,  then,  as  well  as  to  his  or  her  original  share 

as  to  the  share  or  shares  that  shall  have  survived  or 

accrued  to  him  or  her  or  to  the  heirs  of  his  or  her  body. 

To   THE  USB  of  the  others  of  the  said  children  and  the 

lieirs  of  their  respective  bodies,  in  equal  shares,  as  tenants 
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LDOfATioim  in  common ;  And  if  all  the  said  children  except  one  shall 

AB^r^^rtoiL  di®  without  issue,  or  if  there  shall  be  only  one  such  child, 

BURvivoE  BBAiJ.  theu,  as  to  the  entirety  of  the  said  premises,  To  the  use 

APPOUTT  *   AVD 

iH  DBFAULT, '  of  such  one  or  only  child  and  the  heirs  of  his  or  her  body  ; 

AsnvAwn  IH  ^j^  pQj^  DEFAULT  of  such  issue,  To  THE  USB  of  [ueuoUv 

OOMlCOir  IK  ^                               ^                                                               I.                 (^ 

TAIL.  the  settlor],  his  heirs  and  assigns  for  ever. 


LIKITATIOll 

or  A   JOUTTUBl 

SBKf-OBABflS, 

WITH  P0WBB8 

AMD  TEUf. 


Power  of  dit* 
troBS. 


Power  of  entrjr. 


YI.  And  fbom  and  after  the  decease  of  the  said 
[hvsband],  To  the  use  and  intent,  that,  if  the  said  [tct/e] 
shall  survive  the  said  [husband],  she  and  her  assigns  may 
thenceforth  receive,  during  her  life,  the  yearly  rent-charge 

of  £ ,  to  be  in  foil  for  her  jointure  and  in  bar  of  all 

dower  and  free-bench  whatsoever,  and  to  be  charged  upon 
the  said  premises  hereinbefore  expressed  to  be  hereby 
granted  and  considered  as  accruing  de  die  in  diem,  but 
to  be  payable  by  equal  quarterly  payments,  without  any 
deduction  except  succession  duty,  the  first  of  such  qfuur- 
terly  payments  to  be  made  at  the  end  of  three  calendar 
months  after  the  death  of  the  said  [husband],  if  the  said 
[vnfe]  shall  then  be  living;  And  to  this  fubtheb  use 
AND  intent,  that,  if  any  part  of  the  said  rent-charge 
shall  at  any  time  be  unpaid  for  twenty-one  days  after 
any  of  the  times  hereby  appointed  for  the  payment 
thereof,  then  and  so  often  it  shall  be  lawfol  for  the  said 
[wife]  and  her  assigns  to  enter  into  and  distrain  upon  the 
said  premises  hereinbefore  charged  therewith  or  any  pari 
thereof,  and  to  dispose  according  to  law  of  the  distress  or 
distresses  then  and  there  found,  to  the  intent  that  thereby 
or  otherwise  the  said  rent-charge  and  every  part  thereof 
so  unpaid,  and  all  costs  and  expenses  occasioned  by  the 
non-payment  thereof,  may  be  paid  and  satisfied;  And 
TO  this  fukther  use  and  intent,  that,  if  any  part 
of  the  said  rent-charge  shall  at  any  time  be  unpaid  for 
forty  days  after  any  of  the  times  hereby  appointed  for 
payment  thereof,  then  and  so  often  (although  there  shall 
not  have  been  any  legal  demand  made  thereof)  it  shall  be 
lawful  for  the  said  [wife]  and  her  assigns  to  enter  iato 
and  upon  and  to  hold  the  said  premises  hereinbefore 
charged  therewith  or  any  part  thereof,  and  to  take  the 
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rents  and  profits  thereof,  until  she  and  they  shall  thereby 
or  otherwise  be  paid  and  satisfied  the  same  rent^charge 
and  the  arrears  thereof  due  at  the  time  of  such  entry, 
or  afterwards  to  become  due  during  her  or  their  being  in 
possession  of  the  same  premises,  together  with  all  costs 
and  expenses  occasioned  by  the  non-payment  thereof; 
And  such  possession,  when  taken,  to  be  without  impeach- 
ment of  waste;  And  subject  and  charged  as  herein* 
before  is  mentioned,  To  the  use  of  the  said  [trustees], 
their  executors,  administrators,  and  assigns,  for  the  term 

of  years,  to  commence  from  the  death  of  the  said 

[kusband\yiniho\it  impeachment  of  waste,  upon  the  trusts, 
and  with  and  subject  to  the  powers,  provisoes,  agree- 
ments, and  declarations  hereinafter  declared  and  expressed 
conceming  the  same ;  And  from  and  after  the  expiration 
or  determination  of  the  same  term,  and  in  the  meantime 
subject  thereto  and  to  the  trusts  thereof,  To  the  tjse,  &c. 


Of  A  JOXHTUBa 

BKHT-CHAJiaK, 

WITH  POWEBS 
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VII.  And,  from  and  after  the  decease  of  the  said 
[husbandl,  To  the  use  and  intent,  that,  if  &c.,  then 
she  the  said    [wife]  and  her   assigns    may  thenceforth 

receive,  during  her  life,  the  yearly  rent-charge  of  £ , 

and  that,  if  &c.,  then    she  the    said    [wife]    and  her 

assigns  may,  firom  and  after ,  receive  during  her 

life  the  yearly  rent-charge  of  £ ,   the    said  yearly 

rent-charge  of  £ or  £ (as  the    case  may  be), 

to  be  in  ftdl  for  the  jointure  of  the  said  [wife]^  and  in 
bar  of  all  dower  and  free-bench  whatsevoer,  and  to  be 
charged  upon  the  said  premises  hereinbefore  expressed 
to   be  hereby  granted,   and  considered  as  accruing  de 
die  in  diem,  but  to  be  payable  by  equal  quarterly  pay- 
ments, without  any  deduction   except  succession  duty, 
and  the  first  of  such  quarterly  payments  to  be  made  at 
the  end  of  three  calendar  months  after  the  death  of  the 
said  [husba/ttd\  (o),  if  the  said  [wife]  shall  then  be  living ; 
Ajsj>  to  this  further  use  and  intent,  that,  if  any 
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(o)   Or,  after  the  happening  of  the  event  in  which  the 
same  is  hereinbefore  made  payable. 
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msoT  nr 

DXmAXNT 


312  SETTLEMENtS* 

LnfiTATioM      P^  of  the  said  rent-charge  of  £ — -*  or  JE  ■■  ■■  as  the 
Of  jonrTUBi     cage  may  be,  shall  at  any  time  be  unpaid  for  twenty-one 
days  after  any  of  the  times  hereby  appointed  for  the  pay- 
ment thereof,  then  and  so  often  it  shall  be  lawful  for  the 
EYXKTB,  WITH    Said  [v}ife]  and  her  assigns  to  enter  into  and  distrain  upon 
Tiuf.  ^^     ^^  ^^^^  premises  hereinbefore  charged  therewith  or  any 
part  thereof,  and  to  dispose  according  to  law  of  the  dis- 
tress or  distresses  then  and  there  found,  to  the  intent  that 

thereby  or  otherwise  the  said  rent-charge  of  £ or 

£     '   ',  as  the  case  may  be,  and  every  part  thereof  so 

unpaid,  and  all  costs  and  expenses  invurred  by  the  non* 

Power  of  entr/.    payment  thereof,  shall  be  paid  and  satisfied;   And  to 

THIS  FURTHER  USE  AND  INTENT,  that,  if  any  part  of  the 

said  rent-charge  of  £ or  £— ^  as  the  case  may  be, 

shall  at  any  time  be  unpaid  for  forty  days  after  any  of 
the  times  hereby  appointed  for  the  payment  thereof,  then 
and  so  often  (although  there  shall  not  have  been  any 
legal  demand  made  thereof)  it  shall  be  lawful  for  the  said 
[wife]  and  her  assigns  to  enter  into  and  upon  and  to  hold 
the  said  premises  hereinbefore  charged  therewith,  or  any 
part  thereof,  and  to  take  the  rents  and  profits  thereof 
until  she  and  they  shall  thereby  or  otherwise  be  paid  and 

satisfied  the  said  rent-charge  of  £ or  £ ,  as  the 

case  may  be,  and  the  arrears  thereof  due  at  the  time  of 
such  entry,  or  afterwards  to  become  due  during  her  or 
their  being  in  possession  of  the  same  premises,  together 
with  all  costs  and  expenses  incurred  by  reason  of  the 
non-payment  thereof,  and  such  possession  when  taken  to 
Limitation  of  .be  without  impeachment  of  waste;  And,  subject  and 
the  term.  charged  as  hereinbefore  is  mentioned.  To  the  use  of  the 

said  [trustees],  their  executors,  administrators,  and  assigns, 

for  the  term  of years,  to  commence  from  the  decease 

of  the  said  [htisband],  without  impeachment  of  waste, 
upon  the  trusts,  and  with  and  subject  to  the  powers,  pro- 
visoes, agreements,  and  declarations  hereinafter  declared 
and  expressed  concerning  the  same ;  And,  from  and  after 
the  expiration  or  determination  of  the  same  term,  and  in 
the  meantime  subject  thereto  and  to  the  trusts  thereof.  To 

THE  USE  &c. 
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Vlll.  And  rr  is  hereby  agreed  and  declared,  that  the  TKom  o»  Tum 
Bald  premises  are  hereby  limited  to  the  said  [trustees], 


pnr-MOHBT. 


their  executors^  administrators,  and  assigns  for  the  said  " 

term  of  — —  years,  Upon  trust,  that  they  the  said  [trvs* 
tees],  and  the  survivor  of  them,  and  the  executors  or 
administrators  of  such  survivor,  shall,  during  the  joint 
lives  of  the  said  [husband]  and  [wife],  by  and  out  of  the 
rents  and  profits  of  the  same  premises,  or  by  the  sale  of 
timber  or  minerals,  or  by  mortgage  of  the  same  premises, 
or  any  of  them  for  all  or  any  part  of  the  same  term,  or 
by  all  or  any  of  the  ways  and  means  aforesaid,  or  by  any 
other  reasonable  ways  or  means,  raise  the  annual  sum  of 
i6- — »-,  clear  of  all  deductions,  to  be  considered  as  com- 
mencing from  the  solemnisation  of  the  said  intended 
marriage,  and  accruing  de  die  in  diem,  but  to  be  payable 
quarterly  on  the  25th  day  of  March,  th^  24th  day  of  June, 
the  29th  day  of  September,  and  the  25th  day  of  Decem* 
ber,  in  every  year,  to  the  said  [wife]  for  her  sole  and 
separate  use  by  way  of  pin-money,  independently  of  the 
said  [husband],  and  of  his  debts,  control,  and  engage- 
ments, and  her  receipts  alone  shall  be  discharges  for  the 
same,  and  she  shall  not  have  power  to  dispose  or  deprive 
herself  of  the  benefit  thereof  by  anticipation,  and  the  said 
trustees  or  trustee  shall  make  the  first  of  such  quarterly 
payments  (in  proportion  to  the  period  which  shall  have 
elapsed  since  the  solemnisation  of  the  said  intended  mar- 
riage) on  such  of  the  said  days  of  payment  as  shall  happen 
next  after  the  solemnisation  of  the  said  intended  marriage, 
if  the  said  [tvife]  shall  be  then  living ;  And  shall  also  raise 
and  retain,  or  pay  accordingly,  all  such  monies  as  shall 
be  required  to  defray  and  satisfy  the  costs  and  expenses 
incurred  in  performing  any  of  the  trusts  of  the  said  term, 
or  otherwise  in  relation  thereto ;  And  shall  permit  the 
person  or  persons  for  the  time  being  entitled  in  reversion 
immediately  expectant  upon  the  same  term  to  the  said 
premises  therein  comprised  to  receive  the  surplus  of  the 
rents  and  profits  of  the  same  premises. 

IX.  And  rr  is  hebebt  agreed  and  declared,  that  the  said  tBifirs  of  tkum 
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premises  are  hereby  limited  to  the  said  [trustees],  their 
executors,  administrators,  and  assigns,  for  the  said  term  of 

■ '  years,  Upon  trust,  that  the  said  [trustees],  and  the 

survivor  of  them,  and  the  executors  or  administrators  of 
such  survivor,  shall  permit  the  person  or  persons  for  the 
time  being  entitled  in  reversion  immediately  expectant  on 
the  same  term  to  receive  the  rents  and  profits  of  the  same 
premises  until  default  shall  be  made  in  payment  of  the  said 

rent-charge  of  £ ,  or  some  part  thereof  at  the  times 

and  in  manner  hereinbefore  appointed  for  the  payment 
thereof;  And  if  any  part  of  the  said  rent-charge  shall  be 
unpaid  for  sixty  days  after  any  of  the  times  hereinbefore 
appointed  for  payment  thereof,  then  and  so  often  shall,  by 
and  out  of  the  rents  and  profits  of  the  same  premises,  or 
by  the  sale  of  timber  or  minerals,  or  by  mortgage  of  the 
same  premises  or  any  of  them,  for  all  or  any  part  of  the 
same  term,  or  by  all  or  any  of  the  ways  and  means  afore- 
said, or  by  any  other  reasonable  ways  or  means,  raise  and 

pay  the  said  rent^charge  of  £ and  all  arrears  thereof 

then  due,  or  which  shall  afterwards  during  their  or  his 
continuance  in  possession  accrue  of  the  same,  and  all 
costs,  damages,  and  expenses  incurred  by  reason  of  the 
non-payment  thereof  or  the  recovering  or  obtaining  pay- 
ment thereof,  or  otherwise  relating  thereto,  and  shall  pay 
the  surplus  of  the  monies  to  be  raised  as  aforesaid  to  Ihe 
person  or  persons  for  the  time  being  entitled  in  reversion 
immediately  expectant  on  the  same  term  to  the  said  pre^ 
mises  therein  comprised.  And,  subject  to  the  trusts 
hereinbefore  declared,  shall  permit  the  rents  and  profits  of 
the  same  premises,  or  such  part  or  parts  thereof  as  shall 
not  for  the  time  being  be  wanted  for  the  purposes  afore- 
said, to  be  received  by  the  person  or  persons  for  the 
time  being  entitled  to  the  same  premises  in  reversion 
immediately  expectant  upon  the  same  term. 

X.  And  it  is  herebt  agreed  and  declared,  that  the 
said  premises  are  hereby  limited  to  the  said  [trustees],  their 
executors,  administrators,  and  assigns,  for  the  said  term  of 
years.  Upon  trust,  that  if  there  shall  be  any  child  or 
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children  of  the  said  intended  marriage  (other  than  the  first 
or  only  son  or  any  other  son  or  sons,  who,  before  his  or 
their  respectively  attaining  the  age  of  twenty-one  years, 
shall  become  entitled  under  or  by  virtue  of  these  presents 
to  the  said  premises  for  the  first  estate  in  tail  male,)  who 
being  a  son  or  sons  shall  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters  shall  attain  that 
age  or  marry,  then  the  said  [trustees]  or  the  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor, 
shall  after  the  death  of  the  said  [father,  tenant  for  life],  by 
the  sale  of  timber  or  minerals,  or  by  mortgage  of  the  said 
premises  or  any  of  them,  for  all  or  any  part  of  the  same 
term,  or  by  and  out  of  the  rents  and  profits  of  the  same 
premises  or  any  of  them,  for  all  or  any  part  of  the  same 
term,  or  by  all  or  any  of  the  ways  and  means  aforesaid,  or 
by  any  other  reasonable  ways  or  means,  raise  for  the 
portion  or  portions  of  such  child  or  children  as  aforesaid 
(other  than  a  first  or  only  or  other  son  or  sons  so  entitled  as 
aforesaid),  such  sum  of  money  as  is  hereinafter  mentioned, 
(that  is  to  say,)  If  there  shall  be  but  one  such  child, 
(other  than  as  aforesaid)  the  sum  of  £  ■■  to  be  paid  to 
such  child,  being  a  son,  at  his  age  of  twenty-one  years,  or 
being  a  daughter  at  her  age  of  twenty *one  years  or  day  of 
marriage,  which  shaU  first  happen,  if  tiie  same  shaU 
happen  after  the  death  of  the  said  [tenant  for  life],  and,  if 
the  same  shall  happen  in  his  life,  then  immediately  after 
his  death ;  And  if  there  shall  be  but  two  such  children, 

(other  than  as  aforesaid),  the  sum  of  £ ,  and  if  there 

shall  be  but  three  such  children,  (other  than  as  aforesaid), 
the  sum  of  £— — ,  and  if  there  shall  be  four  or  more  such 

children,  (other  than  as  aforesaid),  the  sum  o{£ ,  the 

BAXD  SUM  OF  £ — ' — ,  £ ,  or  £ ,  as  the  event  may 

happen,  to  be  paid  to  all  or  such  one  or  more  exclusively 
of  the  other  or  others  of  the  children  for  whose  portions 
the  same  shall  be  raised  as  aforesaid,  at  such  age  or  time, 
or  respective  ages  or  times,  (not  previous  as  to  a  son  to 
his  attaining  the  age  of  twenty-one  years,  or  as  to  a 
daughter  to  her  attaining  that  age  or  marrying,  which 
shall  first  happen),  if  more  than  one  in  such  shares,  and 
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with  such  fature,  executory,  or  other  trusts  for  the  benefit 
of  the  said  children  or  some  of  them,  with  such  provisions 
for  the  maintenance,  education,  and  advancement  of  the 
child  or  children  for  the  time  being,  entitled  in  expec- 
tancy, upon  such  conditions,  with  such  restrictions  and 
in  such  manner  as  the  said  [tenant  for  life]  shall,  by  any 
deed  or  deeds,  with  or  without  power  of  revocation  and 
new  appointment,  or  by  will  or  codicil,  appoint ;  And,  in 
default  of  such  appointment,  and  so  far  as  no  such  appoint- 
ment shall  extend,  to  be  divided,  between  the  children 
for  whose  portions  the  same  shall  be  raised  as  aforesaid, 
in  equal  shares,  to  be  paid  to  them  respectively,  being 
a  son  or  sons,  at  his  or  their  age  or  respective  ages  of 
twenty-one  years,  and  being  a  daughter  or  daughters  at 
her  or  their  age  or  respective  ages  of  twenty-one  years,  or 
day  or  respective  days  of  marriage,  which  shall  first 
happen,  if  the  same  respectively  shall  happen  after  the 
death  of  the  said  [tenant  for  life],  but  if  the  same  respect- 
ively shall  happen  during  his  life,  then  immediately  after 
his  death.  Pbovided  always,  that,  in  default  of  any 
appointment  to  the  contraiy,  no  child  taking  any  part  of 

the  said  sum  of  £ ,  £ ,  or  £ ,  as  the  case  may 

be,  under  any  appointment  in  pursuance  of  the  aforesaid 
power  for  that  purpose,  shall,  in  default  of  appointment 
to  the  contrary,  have  or  be  entitled  to  any  share  of  the 
unappointed  part  of  the  same  sum,  without  bringing  his 
or  her  appointed  share  into  hotchpot  and  accounting  for 
the  same  accordingly.  And  upon  further  trust,  that 
they  the  said  trustees  or  trustee,  for  the  time  being,  shall, 
after  the  death  of  the  said  [tenant  for  life],  by  and  out  of 
the  rents  and  profits  of  the  said  premises  comprised  in 

the  said  term  of years,  or  any  part  thereof,  raise  for 

the  maintenance  or  education  of  every  or  any  child  of  the 
said  intended  marriage  for  the  time  being  entitled  in 
expectancy  to  a  portion  under  the  trusts  hereinbefore 
declared,  such  yearly  sum  or  sums  of  money  (not  exceed- 
ing what  the  interest  of  the  then  expectant  portion  of 
such  child  would  amount  to  after  the  rate  of  4Z.  per  cent, 
per  annum),  and  to  be  paid  to  such  person  or  persons, 
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and  applied  for  maintenance  or  education  in  snch  manner 
in  all  respects  as  the  said  [tenant  for  life]  shall  by  any 
deed  or  deeds,  with  or  without  power  of  revocation  and 
new  appointment,  or  by  will  or  codicil,  appoint ;  and  in 
default  of  such  appointment,  and  so  far  as  no  such 
appointment  shall  extend,  such  yearly  sum  or  sums  of 
money  (not  exceeding  the  amount  of  such  interest  as 
aforesaid)  as  the  said  trustees  or  trustee  for  the  time 
being,  shall  for  that  purpose  deem,  sufficient  and  proper, 
the  said  yearly  sum  or  sums  of  money  to  be  clear  of 
all  deductions,  and  to  be  raised  tgid  {subject  to  the 
said  power  of  appointment  *  in  that  behalf ). to  be  paid 
and  applied  in  such  manner  and  at  such  times  as  to 
the  said  trustees  or  trustee  for.  the  time  being  shall 
seem  meet,  and  the  said  trustees  or  trustee  may  either 
themselves  or  himself  so  apply  the  same,  or  may  pay 
the  same  to  the.  guardian  or  guardiims  of  such,  child 
for  the  purpose  aforesaid,  without  jseeing  to  &6  appli- 
cation thereof;  Pbovided  always,  and  it  is  hereby 
agreed  and  declared^  that  it  shall  be  lawful  for  the 
said  trustees  or  trustee  for  the  tim^e  being,  after  the 
death  of  the  said  [tenant  for  Ufe},  or  in  his  lifetime  at 
his  request  in  writing,  by  the  ways  and  means  afore- 
said, or  any  of  them  to  raise  any  sum  or  sums  of  money 

not  exceeding  in  the  whole  one  (p)  part  of  the 

then  expectant  or  presumptive  portion  under  the  trusts 
aforesaid  of  any  son  of  the  said  intended  marriage  for 
the  time  being  entitled  in  expectancy  to  a  portion 
tinder  the  trusts  aforesaid,  and  to  pay  and  apply  the 
money  so  to  be  raised  for  the  advancement  or  benefit  of 
such  son  as  the  said  [tenant  for  life]  during  his  life,  and 
after  his  decease  as  the  said  trustees  or  trustee  shall 
think  fit.  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  every  sum  of  money  which  shall  be  raised 
for  the  advancement  or  benefit  of  any  such  son  as  afore- 
said shall  be  considered  and  taken  to  be  in  part  of  the 
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portion  provided  for  such  son  under  the  trusts  aforesaid, 
either  in  the  event  of  his  becoming  entitled  to  a  portion 
under  the  same  trusts  or  in  the  case  provided  for  in  the 
proviso  next  hereinafter  contaiQed»  but  not  otherwise. 

Provided  always,  that  no  more  than  the  sum  of  £ 

[the  maximum]  shall  be  raisablefor  portions  under  the 
trusts  hereinbefore  declared,  and  for  the  advancement  or 
benefit  of  sons  under  the  power  for  that  purpose  herein- 
before contained,  so  that  if,  by  reason  of  any  sum  or 
sums  having  been  raised  for  the  advancement  or  benefit 
of  any  son  or  sons,  but  for  this  present  proviso,  more 

than  the  sum  of  £ [the  m>aximum]  would  have  been 

raisable  for  portions  and  for  the  advancement  or  benefit 
of  such  son  or  sons,  so  much  of  the  sum  raisable  for 
such  portions  as  shall  form  the  excess  shall  absolutely 
sink  into  the  estate  and  not  be  raised^  Provided  also, 
and  it  is  hereby  agreed  and  declared,  that  it  shall  be 
lawful  for  the  said  [tenant  for  life]^  by  any  deed  or  deeds, 
to  require  the  said  trustees  or  trustee  immediately  or  at 
any  other,  time  or  times  to  raise,  by  the  ways  and  means 
hereinbefore  in  that  behalf  provided,  the  whole  or  any 
part  or  parts  of  the  portion  or  portiona  to  which  by 
appointment  or  otherwise,  any  child  or  children  of  the  said 
intended  marriage  shall  for  the  time  being  be  entitled  for 
a  vested  interest  or  vested  interests,  and  to  pay  such  portion 
or  portions^  or  the  part  or  parts  thereof  required  to  be  raised 
as  aforesaid,  to  the  child  or  children  entitied  thereto,  or 
to  any  person  or  persons  claiming  through  or  in  right  of 
such  child  or  children,  and  in  case  of  such  request  being 
made,  the  said  trustees  or  trustee  for  the  time  being  of 

the  said  term  of years  shall  in  all  respects  comply 

therewith  {q\  and  every  such  deed  shall,  if  there  shall  be 
two  or  more  children  of  the  said  intended  marriage, 
(other  than  as  aforesaid),  and  if  it  shall  in  other  respects 


{q)  If  a  power  be  given  by  deed  to  trustees,  and  they  are  required^ 
with  the  approbation  of  a  cestui  que  trust,  to  exercise  it,  its  exercise 
is  compulsory  if  the  request  be  made :  Cadogan  v.  Earl  of  Essex,  2 
Drewry,  227. 
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be  necessary,  operate  as  an  execation  of  the  said  power  mnm  ov  ▲ 

of  appointment  between  or  among  such  children  herein-  saisiho  fob- 

before  given  to  the   said    [tenant  for  life].     Provided  "°'*  '°* 

AiiSO,  and  it  is  hereby  agreed  and  declared,  that  in  case  ohildur. 


of  the  said  [tenant  for  life]  so  as  aforesaid  requiring  the  power  to  enatT 
whole  or  any  part  or  parts  of  any  portion  or  portions  to  spedfio  Mouri- 
be  raised,  the  said  trustees  or  trustee  for  the  time  being,  at^aiofy  ni^g 
may,  and  shall  in  case  they  or  he  shall  think  fit,  instead  ^®°^ 
of  actually  raising  the  same,  assign  or  demise  the  said 
premises,  or  any  part  or  parts  thereof,  to  the  person  or 
persons  to  whom  the  same  shall  be  directed  to  be  paid, 
or  as  he,  she,  or  they  shall  direct,  by  way  of  mortgage 
for  securing  the  sum  or  sums  required  to  be  raised,  with 
interest  for  the  same  at  such  rate  as  shall  be  in  such 
assignment  or  demise  in   that  behalf  specified.    Pro-  Power  for 
viDED  ALWAYS,  and  it   is  hereby  agreed  and  declared,  ^'JIl^^J^Jj?^* 
that,  if  it  shall  be  desired,  during  the   lifetime  of  the  effect  during 
said  [tenant  for  life],  to  raise  any  sum  of  money  under  {i[e,l*2S^^" 
the  trusts  hereinbefore  declared  of  the  said  term  of portioM  niaed 

i_  _i.  i*    11  _x     i?xT_         'J  •  in  hifl  lifetime. 

years,  by  mortgage  of  all  «r  any  part  of  the  said  premises 
comprised  in  the  same  term,  then  and  in  every  such  case 
the  said  trustees  or  trustee  for  the  time  being  of  the  same 
term  may  by  deed  appoint  the  premises  which  shall  be  so 
mortgaged,  to  the  person  or  persons  to  whom  the  same  shall 

be  so  mortgaged  under  the  trusts  of  the  said  term  of 

years,  for  the  term  of  ninety -nine  years,  to  commence  from 

the  execution  of  the  deed  by  which  this  present  power 

shall  be  exercised,  if  the  said  [tenant  for  life]  shall  so 

long  live,  without  impeachment  of  waste,  and  the   said 

[tenant  for  life]  shall  as  between  himself  and  the  persons 

entitled  in    remainder,   (but  without    prejudice   to   the 

rights  of  the  mortgagee  or  mortgagees)  be  bound  to  keep 

down  the  interest  accruing   during   his  life  upon   any 

money  so  raised  in  his  lifetime.     Provided  always,  and  Surplus  rente 

it  is  hereby  agreed   and  declared,  that,  subject  to  the  J^^^^^.^^ 

trusts  hereinbefore  declared,  and  subject  to  the  right  of 

the   said  [trustees]  and  each  of  them,  their  and  each  of 

their  executors  or  administrators  and  all  future  trustees 

(if  any)  of  the  said  term  of years,  by  any  of  the 
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ways  or  means  aforesaid,  to  raise  and  reimburse  them- 
selyes  or  himself,  all  costs  and  expenses  incurred  in  rela- 
tion to  the  trusts  aforesaid,  the  rents  and  profits  of  the 

said  premises  comprised  in  the  said  term  of years, 

or  so  much  of  the  same  rents  and  profits  as  shall  from 
time  to  time  remain  after  answering  the  trusts  aforesaid, 
shall  be  received  by  the  person  or  persons  for  the  time 
being  entiiled  to  the  same  premises  in  reversion  expectant 
upon  the  same  term. 

XI.  Pbovided  always,  and  it  is  hereby  agreed  and 
declared,-  that  if  any  son  of  the  said  intended  marriage, 
who  would  (but  for  this  present  proviso)  be  entitled  to 
the  possession  or  receipt  of  the  rents  and  profits  of  the 
said  premises  hereinbefore  expressed  to  be  hereby 
grantedy  shall  be  under  the  age  of  twenty-one  years  the 
said  [trustees]  and  the  survivor  of  them,  and  the  executors 
or  administrators  of  stuch  survivor,  shall  enter  into  the 
possession  or  receipt  of  the  rents  and  profits  of  the 
same  premises,  and  shall,  during  the  minority  o{  such 
son,  continue  in  such  possession  or  receipt,  and  manage 
or  superintend  the  management  of  the  same  premises, 
and  may  cut  timber  and  underwood  from  time  to  time 
in  the  usual  course,  for  sale,  or  repairs,  or  otherwise, 
and  erect,  pull  down,  and  repair  houses  and  other  build- 
ings and  erections,  and  drain  or  otherwise  improve  all  or 
any  of  the  said  premises,  and  insure  houses,  buildings, 
and  other  property  against  loss  or  damage  by  fire,  and 
make  allowances  to  and  arrangements  with  tenants  and 
others,  and  accept  surrenders  of  leases  and  tenancies, 
and  generally  may  deal  with  the  premises  as  they  or  he 
might  do  if  they  or  he  were  or  was  the  absolute  beneficial 
owners  or  owner  thereof,  without  being  answerable  for  any 
loss  or  damage  which  may  happen  thereby ;  And  shall, 
during  such  minority,  by  and  out  of  the  rents  and  profits 
of  the  said  premises  (including  the  produce  of  the  sale  of 
timber  and  underwood)  pay  and  discharge  the  expenses 
incurred  in  or  about  such  management,  or  in  the  exer- 
cise  of  any  of  the  powers  aforesaid,   or  otherwise   in 
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respect  of  the  premises,  and  all  outgoings  which  they  or 
he  shall  think  fit  to  pay,  and  keep  down  any  annual  sum 
or  sums  of  money  which  may  for  the  time  heing  be 
charged  upon  the  same  premises  or  any  part  thereof, 
and  the  interest  of  any  principal  sum  or  sums  of  money  > 
which  may  be  charged  by  way  of  mortgage  or  otherwise 
upon  the  same  premises  or  any  part  thereof,  and  apply 
any  annual  sum  or  sums  of  money  which  they  or  ha,^ 
shall  think  proper,  according  to  the  age  of  such  minor,  in 
or  towards  his  maintenance,  education,  advancement,  or 
benefit.  And  shall  invest  the  residue  of  such  rents 
and  profits,  in  their  or  his  names  or  name,  in  or  upon 
any  of  the  Public  Stocks  or  Funds  or  Government  Secu- 
rities of  the  United  Kingdom,  or  upon  real  securities 
in  England,  Wales,  or  Ireland  (r),  and  may  from  time  to 
time  vary  the  same  as  to  them  or  him  shall  seem  meet ; 
And  shall  accumulate  the  dividends,  interest,  and 
income  of  the  said  stocks,  funds,  and  securities  in  the 
way  of  compound  interest,  by  similarly  investing  the 
same  and  all  resulting  income  and  produce  thereof 
from  time  to  time ;  And  shall  stand  possessed  of  the 
said  rents  and  profits,  and  the  said  original  and  accu- 
mulated stocks,  funds,  and  securities,  and  the  dividends, 
interest,  and  income  thereof,  upon  the  trusts  following 
(that  is  to  say).  If  the  son  during  whose  minority  the 
said  rents  and  profits  shaU  have  been  accumulated  as 
aforesaid  shall  attain  the  age  of  twenty-one  years,  Then 
upon  trust  to  pay,  transfer,  or  assign  the  same  to  such 
son,  his  executors  or  administrators  as  his  personal 
estate,  But  if  such  son  shall  die  under  the  age  of  twenty- 
one  years.  Then  upon  the  trusts,  and  with  and  subject 
to  the  powers,  provisoes,  agreements,  and  declarations 
hereinafter  declared  and  contained  tof  and  concerning 
the  monies  to  arise  firom  a  sale  in  pursuance  of  the  power 
of  sale  hereinafter  contained,  and  the  stocks,  funds,  and 
securities  in  or  upon  which  such  monies  are  hereinafter 
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(  r  )  See  a  larger  power  of  inveetment,  supra,  p.  290. 
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aathorised  to  be  invested,  and  the  dividends,  interest, 
and  income  thereof  respectively:  Fbovided  neverthe- 
less, that  it  shall  be  lawful  for  the  said  [trustees]  and 
the  survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  at  any  time  or  times,  during  any  such 
minority  as  aforesaid,  to  apply  any  part  of  the  accumula- 
tions of  such  minority,  in  such  manner  for  the  permanent 
improvement  of  the  property  as  they  or  he  shall  think  fit. 
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XII.  Provided  always,  and  it  is  hereby  agreed  and 
declared  that  it  shall  be  lawful  for  the  said  [trustees]  and 
the  siirvivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  during  such  minority,  to  feU  any  timber 
or  timber-like  trees  or  pollards,  upon  any  part  of  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted, 
which  shall  be  at  their  full  growth  or  height  of  improve- 
ment or  in  a  state  of  decay,  or  which  ought  to  be  cut 
down  for  the  improvement  of  other  timber  or  of  the 
plantations  in  which  the  same  may  be  standing,  and  also 
to  thin  plantations,  and  to  sell  and  dispose  of  such  timber 
or  timber-like  trees,  pollards,  and  thinnings.  And  to 
work  or  join  in  working  any  mines  or  quarries  of  any 
description  whatsoever,  in,  upon,  or  under  the  said  pre- 
mises or  any  part  thereof;  And  that  the  said  trustees 
and  trustee  for  the  time  being  shall  stand  possessed  of 
the  money  to  be  produced  by  every  such  sale  and  by 
such  working  of  mines  and  quarries,  upon  the  trusts,  and 
with  and  subject  to  the  powers,  provisoes,  agreements, 
and  declarations  upon,  with,  and  subject  to  which  the 
same  would  have  been  held  under  these  presents,  if,  as  to 
the  money  produced  by  such  sale  as  aforesaid,  the  same 
had  been  rents  and  profits  which  had  become  due  at  the 
time  of  such  timber  or  timber-like  trees  or  pollards  being 
felled,  or  such  thinnings  being  made,  and,  as  to  the 
money  produced  by  such  working  of  mines  and  quarries 
as  aforesaid,  the  same  had  been  rents  and  profits  which 
had  become  due  at  the  time  when  the  coal,  stone,  ore, 
metal,  or  mineral  obtained  by  such  working  was  severed 
firom  the  fireehold :  Provided  always,  and  it  is  hereby 
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agreed  and  declared,  that  it  shall  be  lawful  for  the  said 
trustees  or  trustee  for  the  time  being,  during  such  minority, 
to  fell  such  timber  or  timber-like  trees  upon  any  of  the 
premises  hereinbefore  expressed  to  be  hereby  granted,  as 
shall  from  time  to  time  be  wanted  for  building  or  per* 
manently  repairing  or  improTing  any  messuages,  farm- 
houses, outhouses,  edifices,  buildings,  gates,  fences,  or 
other  erections  upon  any  part  of  the  said  premises  here- 
inbefore expressed  to  be  hereby  granted  or  to  fell  timber 
and  sell  the  same,  and  to  purchase  timber  more  appro- 
priate for  the  purposes  aforesaid. 

XIII.  Provided  alwats,  and  it  is  hereby  agreed  and 
declared,  that  every  person  who,  under  these  presents 
shall  become  entitled  as  tenant  for  life  or  as  tenant  in 
tail  male  or  in  tail  to  the  actual  possession,  or  to  the 
receipt  of  the  rents  and  profits  of  the  said  premises  here- 
inbefore expressed  to  be  hereby  granted,  and  who  shall 

not  then  use  and  bear  the  surname  and  arms  of , 

shall  within  one  year  after  he  or  she  shall  so  become 
entitled,  or  (being  an  infant)  within  one  year  after  he  or 
she  shall  attain  the  age  of  twenty-one  years,  and  also  that 
every  man  whom  any  woman  so  becoming  entitled  shall 
many  shall  within  one  year  after  such  woman  shall 
so  become  entitled  or  shall  marry,  whichever  of  such 
events  shall  last  happen  (unless  in  the  said  respective 
cases  any  such  person  shall  be  prevented  by  death),  take 
npon  himself  or  herself  and  use  in  all  deeds  or  writings 
which  he  or  she  shall  sign,  and  upon  aU  occasions,  the 

surname  of ,  together  with  his  or  her  own  family 

surname,  and  quarter  the  arms  of with  his  or  her 

own  family  arms,  and  shall  within  the  said  one  year 
(unless  prevented  by  death)  apply  for  and  endeavour  to 
obtain  a  proper  hcence  from  the  Crown,  or  take  such 
other  steps  as  may  be  requisite  to  authorise  him  or  her  so 

to  take,  use,  and  bear  the  said  surname  and  arms  of ; 

Ani>  ftjbth£B,  that,  in  case  any  such  person  shall  refuse  Penalty  for  not 
or  neglect  within  the  said  one  year  to  take,  use,  and  bear  ^^^ 
sncln  surname  and  arms,  or  to  take  such  steps  as  aforesaid, 

T  2 
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or  shall  at  any  time  afterwards  discontinue  to  use  and 
bear  such  surname  or  arms,  Then  and  in  every  such  case, 
immediately  after  the  expiration  of  the  said  one  year,  or 
immediately  after  such  discontinuance  as  aforesaid,  as  the 
case  may  be,  if  the  person  who  or  whose  husband  shall  so 
for  the  time  being  refuse,  neglect,  or  discontinue  as  afore- 
said, shall  be  (either  by  himself  or  herself  or  together 
with  her  husband)  tenant  for  life,  the  limitation  herein- 
before contained  to  the  use  of  such  person  and  his  or 
her  assigns,  during  his  or  her  life,  shall  absolutely  deter- 
mine, and  if  the  person  who  or  whose  husband  shall  so 
for  the  time  being  refuse,  neglect,  or  discontinue  as  afore- 
said shall  be  tenant  in  tail  male  or  in  tail,  then  the  limi- 
tation under  which  such  person  shall  be  tenant  in  tail 
male  or  in  tail  shall  absolutely  determine,  and  in  the  said 
respective  cases  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted  shall  immediately  go  to  the  person 
or  persons  next  in  remainder  under  the  limitations  herein 
contained,  in  the  same  manner  as  if  such  person  being 
tenant  for  tife  were  dead,  or  being  tenant  in  tail  male  or 
in  tail  were  dead  and  there  were  a  general  failure  of  issue 
inheritable  under  such  limitations  in  tail  male  or  in  tail 
respectively.  Provided  always,  and  it  is  hereby  agreed 
and  declared,  that  the  determination  under  the  proyiso 
lasUy  hereinbefore  contained  of  the  estate  hereinbefore 
limited  to  any  person  who  or  whose  husband  shall  so  for 
the  time  being  refuse,  neglect,  or  discontinue  as  aforesaid, 
and  who  shall  be  tenant  for  life,  shall  not  prejudice  or 
affect  any  of  the  contingent  remainders  hereinbefore 
limited  to  his  or  her  son  or  sons,  daughter  or  daughters, 
or  any  other  person,  and  that  from  and  after  such  deter- 
mination as  aforesaid  the  same  premises  hereinbefore 
expressed  to  be  hereby  granted  shall  go  and  remain  To 
the  use  of (9)  [trustees],  their  heirs  and  assigns,  during 


(«)  The  persons  named  as  trustees  for  this  purpose  were  fomierly 
the  trustees  to  preserve  contingent  remainders,  they  are  now  usually 
those  to  whom  the  powers  of  sale,  exchange,  &c.,  are  given. 
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the  life  of  the  person  who  or  whose  husband  shall  so 
for  the  time  being  refuse,  neglect,  or  discontinue  as  afore- 
said, and  the  said  [trustees],  their  heirs  and  assigns, 
shall  thenceforth  during  the  life  of  such  person  pay  the 
rents  and  profits  of  the  said  premises  to,  or  permit  the 
same  to  be  received  by,  the  person  or  persons  for  the  time 
being  entitled  under  the  limitations  hereinbefore  contained 
to  the  first  vested  estate  in  remainder  expectant  on  the 
death  of  such  person  as  aforesaid. 
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XIV.  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that,  if  the  said  [wife]  shall  die  in  the  lifetime 
of  the  said  [husband],  it  shall  be  lawful  for  the  said 
[husbuTid],  either  before  or  after  his  marriage  with  any 
other  woman,  by  any  deed  or  deeds,  with  or  without 
power  of  revocation  and  new  appointment,  or  by  will  or 
codicil,  to  appoint  to  any  woman  whom  he  may  so  marry, 
for  her  life  or  for  any  less  period,  any  yearly  rent- charge 
or  reAt-charges  by  way  of  jointure  not  exceeding  in  the 

whole  the  yearly  sum  of  £ ,  Jo  be  charged  upon  all 

or  any  of  the  said  premises^hereinbefore  expressed  to  be 
hereby  granted,  without  any  deduction,  except  succession 
duty,  and  to  be  paid  at  such  times  and  in  such  manner 
as  to  him  the  said  [husband]  shall  seem  meet,  and  to 
appoint  to  such  woman  usual  powers  and  remedies  for 
recovering  and  enforcing  payment  of  the  said  rent-charge 
or  rent-charges  respectively  by  distress  and  entry  upon, 
and  detention  of  the  possession  and  perception  of  the 
rents  and  profits  of  the  premises  charged  therewith,  And 
also  to  appoint  the  premises  so  charged  to  any  person  or 
persons,  for  any  term  of  years,  with  or  without  impeach- 
ment of  waste,  to  take  eflfect  at  any  time  after  the  death 
of  the  said  [husband],  upon  such  usual  trusts  for  better 


powBR  or 

JOIVTURINO  (0* 


(t)  If  it  be  required  to  give  the  power  to  several  successive  tenants 
for-  life,  the  corresponding  form,  infra,  for  use  in  a  wil  of  real 
estate  should  be  resorted  to,  with  the  trifling  changes  of  expression 
required  by  its  transposition  from  a  will  to  a  deed. 


I 
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powxB  OF       securing  the  payment  of  the  same  rent-charge  or  rent- 
jonrauBDiQ.      ciiargeg  respectively,  as  to  the  said  [husband]  shall  seem 


meet ;  And  it  is  hereby  declared,  that  the  said  power  of 
jointuring  hereinbefore  contained  may  be  exercised  as 
often  as  the  said  [hvsband]  shall  marry. 

powBB  FOR  XV.  Pboyided  always  and  'it  is  hereby  agreed  and 

wiFB  TO  APPoiHT  dcclared,  that  if  the  said  [wife]  shall  survive  the  said 

TO  AHT  FUTUBfl    [hvsbo/nd],  it  shall  be  lawful  for  her,  either  before  or  after 

HusBAHD  (u).     Y^^^  marriage  with  any  other  person,  by  any  deed  or  deeds, 

.  writing  or  writings,  sealed  and  delivered,  with  or  without 

power  of  revocation  and  new  appointment,  or  by  will  or 

codicil,  to  appoint  unto  any  person  whom  she  may  so 

marry,  for  his  life  or   for  any  less  period   any  yearly 

rent-charge  or  rent-charges,  commencing  from  or  at  any 

time  after  her  death,  not  exceeding  in  the  whole  the  yearly 

sum  of  £ ,  to  be  charged  upon  all  or  any  of  the  said 

premises  hereinbefore  expressed  to  be  hereby  granted^ 
without  any  deduction,  except  succession  duty,  and  to 
be  paid  at  such  times  and  in  such  manner  as  to  the  [wife] 
shall  seem  meet,  And  also  to  appoint  to  such  person 
usual  powers  and  remedies  for  recovering  and  enforcing 
payment  of  such,  rent-charge  or  rent-charges  respectively 
by  distress  and  entry  upon,  and  detention  of  die  pos- 
session and  perception  of  the  rents  and  profits  of  the 
premises  charged  therewith ;  And  also  to  appoint  the 
premises  so  charged  as  aforesaid  to  any  person  or  persons 
for  any  term  of  years,  with  or  without  impeachment  of 
waste,  to  take  effect  at  any  time  after  the  death  of  the 
.  said  [wife],  upon  such  usual  trusts  for  better  securing 
the  payment  of  the  same  rent-charge  or  rent-charges 
respectively,  as  to  the  said  [wife],  shall  seem  meet;  And 
it  is  hereby  declared  that  the  said  power  of  appointing 
rent-charges  may  be  exercised  as  often  as  the  said  [wife] 
shall  marry. 


(u)  The  observation,  supra,  p.  325,  note  (Q  applies  to  this  power 
also. 


^^ 
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XVI.  Provided  always,  and  it  is  hereby  agreed  and  «>"»  «> 
declared,  that  if  the  said  [toife]  shall  die  in  the  lifetime  noxs  (x).  ' 
of  the  said  [husband]  j  it  shall  be  lawfdl  for  the  said 
[husband],  either  before  or  after  his  marriage  with  any 
other  woman,  by  any  deed  or  deeds,  with  or  without 
power  of  revocation  and  new  appointment,  or  by  will  or 
codicil  (but  subject  and  without  prejudice  to  the  said 

term  of years  and  the  trusts  thereof)  (y\  to  charge 

all  or  any  of  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted,  with  the  payment  of  any  sum  or 
sums  of  money,  not  exceeding  in  the  different  events 
hereinafter  specified  the  different  sums  hereinafter  men- 
tioned, as  and  for  the  portion  or  portions  of  the  child 
or  children,  or  any  one  or  more  exclusively  of  the  other 
or  others  of  the  children  of  the  said  [husband]  by  any 
after-taken  wife ;  (that  is  to  say).  If  there  shall  be  but 

one  such  child  the  stun  of  £ ,  and  if  there   shall 

be  but  two  such  children,  the  sum  of  £ ,  and  if  there 

shall  be  but  three  such  children,  the  sum  of  £ ,  and 

IF  there  shall  be  four  or  more  such  children,  the  sum 

of  £ ,  TO  BE  an  interest  or  interests  vested  in,  and  to 

be  payable  unto  or  among  such  child  or  children,  or 
any  one  or  more  exclusively  of  the  other  or  others  of  such 
children  at  such  age  or  time,  or  ages  or  times,  in  such 
manner,  and,  if  more  than  one,  in  such  shares,  and  to  be 
subject  to  such  powers  of  appointment  by  the  said 
[husband]  or  any  other  person  or  persons,  and  to  such 
provision  for  the  maintenance,  education,  and  advance- 
ment of  any  such  child  or  children,  at  the  discretion  of 
any  trustee  or  trustees,  or  otherwise,  and  to  such  other 
powers  and  provisions  for  the  benefit  of  such  child  or 
children,  or  some  of  them,  as  the  said  [husband]  shall 
in  manner  aforesaid  direct;  And  by  the  same  or  any 


[x)  The  observation,  supra,  p.  325, note  [t),  appUes  to  this  power  also. 

(y)  The  term  referred  to  may  be  the  term  for  raising  portions  for 
the  younger  children  of  the  marriage  immediately  contemplated,  or 
the  term  for  securing  the  payment  of  a  jointure  rent-charge,  or  any 
other  preceding  term. 
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POWKR  TO 

OHAAGB   FOB- 

TIOHB. 


•FroYiBo  that  an 
exercise  of  the 
power  in  favonr 
of  children 
of  a  Buhseqnent 
marriage,  shall 
not)  except  to 
the  extent  to 
which  portions 
shall  become 
vested  by  yirtne 
thereof,  preclude 
its  fnrther 
exercise. 


other  deed  or  deeds,  or  by  will  or  codicil  (but  subject  and 
without  prejudice  as  aforesaid),  to  charge  the  premises 
charged  with  such  portion  or  portions  respectively  with 
the  payment  of  any  annual  sum  or  sums  of  money,  not 
exceeding  what  the  interest  of  the  sum  or  sums  of  money 
so  to  be  charged  for  a  portion  or  portions  would  amount 
to  after  the  rate  of  £4^  per  cent,  per  annum,  to  be  applied 
for  the  maintenance  and  education  of  the  child  or 
children  for  whom  the  portion  or  portions  charged  as 
aforesaid  shall  be  intended,  in  the  meantime,  until  such 
portion  or  portions  shall  become  payable;  the  said 
annual  sum  or  sums  of  money  to  be  clear  of  all  deduc- 
tions, and  to  commence  from  such  period  or  periods, 
and  to  be  raised  and  paid,  and  applied  in  such  propor. 
tions,  at  such  times,  and  in  such  manner  as  the  said 
[husband]  shall  in  manner  aforesaid,  direct ;  And  by  the 
SAME  or  any  other  deed  or  deeds,  or  by  will  or  codicil 
(but  subject  and  without  prejudice  as  aforesaid,)  to 
appoint  the  premises  charged  as  aforesaid  to  any  person 
or  persons,  for  any  term  of  years,  with  or  without  im- 
peachment of  waste,  upon  usual  trusts,  by  mortgage  or 
otherwise,  to  raise  the  principal  money  and  annual  sum 
or  sums  so  charged  as  aforesaid,  and  the  costs  and 
expenses  (if  any)  to  be  incurred  in  or  about  the  execu- 
tion of  the  trusts  thereof:  Provided  always,  and  it  is 
hereby  agreed  and  declared,  that  it  shall  be  lawfid  for 
the  said  [husband]  to  exercise  the  aforesaid  power  of 
charging  with  portions  and  with  annual  sums  for  main- 
tenance and  education,  by  charging,  in  favour  of  any 
child  or  children  by  any  woman  whom  he  may  marry, 
the  whole  or  any  part  of  the  portion  or  portions,  and 
annual  sum  or  sums  for  maintenance  and  education, 
which  he  is  hereinbefore  authorised  to  charge,  in  exclu- 
sion of  his  child  or  children  by  any  subsequent  marriage ; 
but  it  is  hereby  also  declared,  that  such  charge  in  favour 
of  such  child  or  children  of  any  such  woman  exclusively 
shall  not  preclude  the  said  [husband]  from  exercising  the 
same  power  at  any  subsequent  time  or  times,  so  as  to 
charge  the  said  premises  or  any  part  thereof  with  any 
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sum  or  sums  of  money  for  the  portion  or  portions  of  any 
child  or  children  of  him  the  said  [huabandl  by  an  after- 
taken  "wife  or  wives,  not  exceeding,  together  with  the 
portion  or  portions  (if  any)  which  shall  become  vested  or 
payable  under  any  prior  charge  or  charges  made  by  him 
as  aforesaid,  the  amount  of  the  whole  sum  which  he  is 
hereinbefore  authorised  to  charge,  according  to  the  num- 
ber of  his  children  by  any  woman  or  women  whom  he  may 
marry  after  the  death  of  the  said  [wife],  and  with  any 
annual  sum  or  sums  for  the  maintenance  and  education 
of  such  child  or  children,  not  exceeding  what  the  interest 
of  such  portion  or  portions  would  amount  to  at  the  rate 
aforesaid. 


POWER  TO 
OHASaS  P0&- 

noNs. 


XVII.  Pbovided  always,  and  it  is  hereby  agreed  and 
declared,  that  it  shall  be  lawful  for  the  said  [husband] 
during  his  life,  and  after  his  death  for  the  said  [trustees] 
and  the  survivor  of  them,  and  the  executors  or  adminis- 
trators of  such  survivor,  during  the  minority  of  any  son  of 
the  said  intended  marriage,  who,  if  of  full  age,  would  be 
entitied  to  the  possession  or  the  receipt  of  the  rents  and 
profits  of  the  said  premises  hereinbefore  expressed  to  be 
hereby  g^rantedt  by  deed  to  appoint,  by  way  of  lease,  all 
or  any  of  the  same  premises  for  any  term  of  years,  absolute 
or  determinable  at  the  option  of  either  party  or  of  one 
party  only,  not  exceeding  twenty-one  years,  to  take  effect 
in  possession,  or  within  six  calendar  months  after  the 
date  of  the  appointment,  so  as  there  be  reserved  the  best 
yearly  rent  or  rents,  to  be  incident  to  the  immediate  re- 
version, that  can  be  reasonably  gotten,  without  taking 
anything  in  the  nature  of  a  fine  or  premium  (but  in  case 
under  this  power  any  lease  shall  be  made  on  the  surrender 
of  a  former  lease,  the  value  of  the  lessee's  interest  under 
such  surrendered  lease  maybe  taken  into  account  in  fixing 
the  terms  of  the  new  lease),  and  so  as  there  be  contained 


POWBR  OF 
LBASINO   FOR 
IWERTT-OHB 

TEARS  (2). 


(z)  The  observation,  supra,  p.  325,  note  (Q,  applies  to  this  power 
also.  As  to  the  power  of  granting  leases  determinable  by  the  lessee^ 
see  Edwards  v.  Milhank,  Y.  C.  Eindersley,  2lBt  July,  1859. 
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LBASIKO  lOR 


in  every  such  appointment  a  condition  of  re-entry  for 
non-payment,  within  a  reasonable  time  to  be  therein  spe- 
cified, of  the  rent  or  rents  thereby  reserved,  and  so  as  the 
appointee  or  appointees  do  execute  a  counterpart  thereof, 
and  do  thereby  covenant  for  the  due  payment  of  the  rent 
or  rents  thereby  reserved,  and  be  not  made  dispunishable 
for  waste  (a). 


POWEB  TO 

Q&AKT   BUXLD- 

IKO  LSASBS  (6). 


XVIII.  Pbovided  always,  and  it  is  hereby  agreed  and 
declared,  that  it  shall  be  lawful  for  the  said  [husband^ 
during  his  life,  and  after  his  death  for  the  said  [trustees] 
and  the  survivor  of  them,  and  the  executors  or  adminis- 
trators of  such  survivor,  during  the  minority  of  any 
son  of  the  said  intended  marriage,  who,  if  of  full  age, 
would  for  the  time  being  be  entitled  to  the  possession 
or  the  receipt  of  the  rents  and  profits  of  the  said  pre- 
mises hereinbefore  expressed  to  be  hereby  granted,  by 
deed  to  appoint,  by  way  of  lease,  any  part  of  the  same 
premises  to  any  person  or  persons  who  shall  improve 
the  same  by  erecting  or  building  thereon  any  new 
house,  erection,  or  building,  or  by  re-building,  repairing, 
enlarging,  or  improving  any  house,  erection,  or  building 
then  standing  thereon,  or  shall  covenant  or  agree  so  to  do 
within  two  years  after  the  date  of  such  appointment,  for 
any  term  of  years  not  exceeding  ninety-nine  years,  to 
take  effect  in  possession,  or  within  six  calendar  months 
after  the  date  of  the  appointment,  so  as  there  be  reserved, 
on  every  such  appointment,  the  best  yearly  rent  or  rents, 
to  be  incident  to  the  immediate  reversion,  that  can  be 
reasonably  gotten  without  taking  anything  in  the  nature 
of  a  fine  or  premium  (but  in  case  under  this  power  anj 
lease  shall  be  made  on  the  surrender  of  a  former  lease, 
the  value  of  the  lessee's  interest  under  such  surrendered 


(a)  If  it  be  "^lied  to  shorten  the  power  the  part  after  the  words 
the  date  of  the  appointment,  may  be  omitted,  and  the 
words  at  rack  rent  added. 

(b)  The  observation,  supra,  p.  325,  note  {t),  applies  to  this  power 
also. 
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lease  may  be  taken  into  aocount  in  fixing  the  terms  of  the 
new  lease),  and  'so  as  there  be  contained  in  every  such 
appointment  a  condition  of  re-entry  for  non-payment, 
within  a  reasonable  time  to  be  therein  specified,  of  the 
rent  or  rents  thereby  reserved,  and  so  as  the  appointee  or 
appointees  do  execute  a  counterpart  thereof,  and  do 
thereby  covenant  for  the  due  payment  of  the  rent  or  rents 
thereby  reserved,  and  be  not  made  dispunishable  for 
waste.  Pbovided  alwats,  that  a  peppercorn  rent,  or  any 
smaller  rent  than  the  rent  to  be  ultimately  made  payable^ 
may  be  made  payable  during  aU  or  any  part  of  the  first 
five  years  of  any  such  term  as  last  aforesaid. 


POWB&  TO 

ORAKT  BUILD- 

IHQ  LRABKS. 


XIX.  Pbovided  always,  and  it  is  hereby  agreed  and 
declared,  that  it  shall  be  lawful  for  the  said  \hiu!banS!\ 
during  his  life,  and  after  his  death  for  the  said  [trt£8te€s] 
and  the  survivor  of  them,  and  the  executors  or  adminis- 
trators of  such  survivor,  during  the  minority  of  any  son 
of  the  said  intended  marriage,  who,  if  of  full  age,  would 
be  entitled  to  the  possession  or  the  receipt  of  the  rents 
and  profits  of  the  said  premises  hereinbefore  expressed  to 
be  hereby  granted,  by  deed  to  appoint,  by  way  of  lease, 
all  or  any  of  the  mines,  minerals,  coals,  quarries,  stones, 
clay,  sand,  and  substances  in,  under,  or  upon  the  same 
premises,  either  with  or  without  any  messuages,  buildings, 
lands,  or  hereditaments  convenient  to  be  held  with  the 
same  respectively,  and  either  with  or  without  the  surface 
of  the  lands  in  or  under  which  the  same  or  any  part  thereof 
respectively  shall  be,  and  whether  the  same  have  or  have 
not  been  hitherto  opened  or  worked  for  any  term  of  years 
not  exiceeding  sixty  years,  to  take  effect  in  possession,  or 
within  six  calendar  months  after  the  date  of  the  appoint- 
ment, together  with  all  such  liberties,  licences,  powers, 
and  privileges  for  searching  for,  working,  getting,  washing, 
smelting,  burning,  rendering  merchantable,  and  disposing 


POWER  TO 

G&ART  MiHiira 
LBA8X8  (C). 


(c)  The  observatioii,  supra,  p.  326,  note  (Q,  applies  to  this  power 
also. 
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POWEB  TO 

G&Airr  xnriira 

LEASES. 


of  the  said  mines,  minerals,  coals,  quarries,  stones,  clay, 
sand,  and  substances,  as  to  the  person  or  persons  for  the 
time  being  exercising  this  present  power  shall  seem  expe- 
dient, so  as  there  be  reserved  on  every  such  appointment 
the  best  rents,  tolls,  duties,  royalties,  or  reservations  by 
the  acre,  the  ton,  or  otherwise,  to  be  incident  to  the  imme- 
diate reversion,  that  can  be  reasonably  gotten  without 
taking  anything  in  the  nature  of  a  fine  or  premium  (but  in 
case  imder  this  power  any  lease  shall  be  made  on  the  sur- 
render of  a  former  lease,  the  value  of  the  lessee's  interest 
under  such  surrendered  lease  may  be  taken  into  account 
in  fixing  the  terms  of  the  new  lease),  and  so  as  there  be 
contained  in  every  such  appointment  a  condition  of  re- 
entry for  non-payment  or  non-delivery,  within  a  reason- 
able time  to  be  therein  specified,  of  the  rents,  tolls,  duties, 
royalties,  or  reservations  thereby  reserved,  and  so  as  the 
appointee  or  appointees  do  execute  a  counterpart  ihereof, 
and  do  thereby  covenant  for  the  due  payment  or  delivery 
of  the  rents,  tolls,  duties,  royalties,  or  reservations  thereby 
reserved :  Provided  always  that  the  reservation  of  rents, 
tolls,  duties,  or  royalties,  the  amount  of  which  shall  vary 
with  or  according  to  the  acreage  worked,  or  the  minerals, 
coals,  stones,  clay,  sand,  or  substances  gotten,  shall  not 
be  taken  to  be  in  the  nature  of  a  fine  or  premium,  though 
the  effect  of  such  reservation  may  eventually  be  disadvan- 
tageous to  the  remainderman. 


POWER  OT 

ORANTINO 

LIOBNCBS  TO  00- 

PTU0LDBB8  {d). 


XX.  Provided  also,  and  it  is  hereby  agreed  and 
declared  that  it  shall  be  lawful  for  the  said  [husband] 
during  his  life,  and  after  his  death  for  the  said  [trustees] 
and  the  survivor  of  them,  and  the  executors  or  adminis- 
trators of  such  survivor,  during  the  minority  of  any  son 
of  the  said  intended  marriage,  who  if  of  full  age  would  be 
entitled  to  the  receipt  of  the  rents  and  profits  of  any 
manor  for  the  time  being  subject  to  the  then  subsisting 
uses  of  these  presents,  to  grant  to  any  copyhold  or  cus- 


(d)  The  observatioo,  &upra,  p.  325^  note  {t),  applies  to  this  power 
also. 
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iomary  tenant  or  tenants  of  any  tenement  holden  of  snch 
manor,  a  licence  in  writing  to  build  on  or  otherwise  im- 
prove all  or  any  part  of  his  or  their  tenement,  and  to 
make  roads  and  streets  in,  upon,  or  through  the  same, 
and  to  annex  the  same  or  any  part  thereof  to  adjacent 
ground  for  the  purpose  of  improvement,  and  to  pull  down 
any  of  the  messuages  or  erections  which  now  are  or  here- 
after shall  be  on  such  tenement,  and  to  demise  all  or  any 
part  of  his  or  their  tenement  for  any  term  of  years  not 
exceeding  twenty-one  years  (or  for  building,  rebuilding, 
or  repairing  purposes,  for  any  term  of  years  not  exceeding 
ninety-nine  years),  to  commence  from  or  within  six  calen- 
dar months  after  the  time  of  granting  such  licence,  or  for 
any  one  or  more  of  the  purposes  aforesaid.  And  also  to  fix 
the  sum  which  during  the  term  mentioned  in  such  licence 
shall  be  considered  as  the  annual  value  for  assessing  the 
fines  payable  to  the  lord  upon  admission  of  any  new 
tenant  to  any  tenement  which  shall  have  been  built  on  or 
improved,  or  for  the  building  on  or  improving  of  which 
such  licence  shall  be  or  shall  have  been  granted,  so  thai 
the  sum  to  be  fixed  shall  not  be  less  than  the  best  annual 
rent  which  might,  at  the  date  of  such  licence,  be  reason- 
ably abtained  on  a  demise  of  the  premises  therein  men* 
tioned  for  the  term  mentioned  in  such  licence :  Provided 
ALWAYS,  that  no  fine  or  premium  shall  be  taken  for  the 
making  or  granting  any  such  licence,  except  the  customary 
annual  fine  (if  any)  for  every  year  of  the  term  mentioned 
in  such  licence,  and  such  fees  as  shall  be  usual  or  reason- 
able in  that  behalf,  and  that  upon  the  grant  of  every  such 
licence  there  shall  be  reserved  to  the  lord  of  the  manor  all 
fines,  heriots,  rents,  customs,  and  services  due  and  to  grow 
due  in  respect  of  the  tenement  relative  to  which  such 
licence  shall  be  granted,  and  that  every  such  licence  shall 
be  entered  on  the  court  rolls  or  court  books  of  the  manor. 

XXI.  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  it  shall  be  lawful  for  the  said  [trustees]  and 

(«)  The  obseiralion,  supra,  p.  325,  note  (t),  applies  to  this  power 
also. 
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MWKB  Of      the  surviyor  of  them,  and  the  executors  or  administraiors 
*^  Km.     '    ^f  such  survivor,  during  the  life  of  the  said  [tenant  for 

" life],  with  his  consent  in  writing,   and  after  his  death 

during  the  minority  of  any  son  of  the  said  intended 
marriage,  who  if  of  full  age  would  be  entitled  to  the 
receipt  of  the  rents  and  profits  of  any  manor  for  the  time 
being  subject  to  the  subsisting  uses  of  these  presents, 
at  the  discretion  of  the  said  trustees  or  trustee  for  the 
time  being,  to  enfranchise  any  tenement  holden  of  such 
manor  with  or  without  all  or  any  of  the  commons,  rights, 
liberties,  or  privileges  appendant  or  appurtenant  to,  or 
held  or  enjoyed  with  such  tenement,  and  for  such  consi- 
deration in  money,  either  in  gross  or  by  way  of  rent,  or 
for  such  consideration  in  land  or  other  valuable  con- 
sideration, or  partly  for  one  and  partly  for  another  or 
others  of  such  considerations,  and  with  such  reservations, 
exceptions,  and  restrictions  as  the  said  [trustees]  or  the 
survivor  of  them,  or  the  executors  or  administraiors  of 
such  survivor,  shall  think  reasonable,  and  thereupon,  by 
any  deed  or  deeds,  absolutely  to  revoke  the  uses,  trusts, 
powers,  and  provisoes,  which,  under  these  presents  [or 
any  exercise  of  the  powers  hereinbefore  contained  of 
jointuring  or  charging  portions],  shall  for  the  time  being 
be  subsisting  or  capable  of  taking  effect  in  the  freehold 
and  inheritance  of  such  tenement  (but  subject  to  every 
mortgage  or  other  disposition  which  may  have  been  made 
of  such  msuior  under  the  trusts  of  any  term  of  years 
hereinbefore  limited  [or  under  the  trusts  of  any  term  of 
years  to  be  limited  under  the  aforesaid  powers  of  jointuring 
or  charging  portions],  and  to  every  lease  granted  of 
such  manor  under  any  of  the  powers  of  leasing  herein- 
before contained),  and,  by  the  same  or  any  other  deed  or 
deeds  to  appoint  unto  the  copyhold  or  customary  tenant 
or  tenants  of  such  tenement,  and  his  or  their  heirs,  or 
otherwise,  as  he  or  they  shall  direct,  the  freehold  and 
inheritance  of  the  same  tenement,  either  with  or  without 
all  or  any  of  the  commons,  rights,  liberties,  and  privileges 
aforesaid ;  And  it  is  hereby  agreed  and  declared,  that 
all  such  yearly  rents  or  annual  payments,  reservations^ 
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and  privileges  as  shall  be  reserved,  granted,  or  made 
payable  upon  any  enfranchisement  under  the  present 
power,  shall  be  so  reserved,  granted,  made  payable,  or 
settled,  that  the  same  shall  be  received,  taken,  and 
enjoyed  by  the  person  or  persons  who  under  the  limi- 
tations hereinbefore  contained  would  for  the  time 
being  be  entitled  to  the  ancient  accustomed  payments 
and  privileges  in  respect  of  ot  over  the  tenements  so 
enfrianchised,  in  case  the  same  had  not  been  so  enfran- 
chised (/). 


POWXK  Of 

IHVBAliaHISB- 

MIHT. 


XXn.  PROVIDED  ALWAYS,  and  it  is  hereby  agreed  and 
declared,  that  it  shall  be  lawfrd  for  the  said  [trustees]  and 
the  survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  during  the  life  of  the  said  [tenant  for 
li/e]y  with  his  consent  in  ¥nriting,  and  after  his  death 
daring  the  minority  of  any  son  of  the   said  intended 
marriage,  who,  if  of  fall  age,  would  be  entitled  to  the 
possession  or  the  receipt  of  the  rents  and  profits  of  the 
said  premises  hereinbefore  expressed  to  be  hereby  grantedy 
at  the  discretion  of  the  said  trustees  or  trustee  for  the 
time  being  to  concur  with  the  person  or  persons  for  the 
time  being  seised  of  or  entitled  to  dispose  of  the  other 
undivided  share  or  shares  of  any  hereditaments  of  which 
an  undivided  share  is  hereinbefore  expressed  to  be  hereby 
granted,  in  making  a  partition  of  the   same  heredita- 
ments, and  to  give  or  receive  any  money  for  equality  of 
partition,  and  to  make  any  such  partition  upon  any  terms 
or  conditions  and  in  an^  manner  they  or  he  shall  think 
fit;  and,  for  the  purpose  of  effectuating  such  partition, 
or  any  arrangement  relating  thereto,  by  any  deed  or  deeds 
absolutely  to  revoke  all  or  any  of  the  uses,  trusts,  powers, 


POWSR  Of 
PABTITION  (g). 


(/)  The  provisions  for  the  reoeipt  and  application  of  the  money, 
and  of  the  settlement  of  the  land  to  be  received  on  an  enfranchise- 
menty  are  incorporated  with  those  of  the  money  and  land  received  on 
a  sale  cat  exchange.    See  infra,  p.  337. 

(g)  The  observation,  supra,  p.  325,  note  (Q,  applies  to  this  power 
also. 
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and  provisoes  hereinbefore  limited  and  declared  [or  to  be 
limited  and  declared  under  the  powers  hereinbefore  con- 
tained of  jointuring  or  charging  portions],  of  or  concerning 
the  undivided  share  hereinbefore  expressed  to  be  hereby 
granted  of  the  hereditaments  of  which  it  shall  be  intended 
to  make  partition  (but  subject  and  without  prejudice  to  an  j 
mortgage  or  other  disposition  which  may  have  been  made 
under  the  trusts  of  any  of  the  terms  of  years  hereinbefore 
limited  [or  under  the  trusts  of  any  term  of  years  to 
be  limited  under  the  aforesaid  powers  of  jointuring  or 
charging  portions],  and  to  any  lease  which  may  have 
been  granted  under  any  of  the  powers  of  leasing  herein- 
before contained),  and  by  the  same  or  any  other  deed  or 
deeds,  to  limit  or  appoint  any  uses,  estates,  or  tmsts 
of  the  same  share  which  shall  be  thought  expedient,  and 
generally  for  any  such  purpose  as  aforesaid  to  execute 
and  do  all  such  assurances  and  things  as  they  or  he  shall 
think  fit  (h). 


POWBR  OV 
SALS  AlTD  IZ- 

OHAiraB  (»). 


XXIII.  Provided  always,  and  it  is  hereby  agreed 
and  declared,  that  it  shall  be  lawful  for  the  said  [tras- 
tees]  and  the  survivor  of  them,  and  the  executors  or 
administrators  of  such  survivor,  during  the  life  of  the 
said  [tenant  for  life]^  with  his  consent  in  writing,  and 
after  his  death  during  the  minority  of  any  son  of  the 
said  intended  marriage,  who  if  of  full  age  would  be 
entitled  to  the  possession  or  the  receipt  of  the  rents  and 
profits  of  the  said  premises  hereinbefore  expressed  to 
be  hereby  granted  at  the  discretion  of  the  said  trustees 
or  trustee  for  the  time  being,  to  sell  or  exchange  for 
other  manors,  lands,  or  hereditaments  in  England  or 
Wales  all    or  any   of  the  said  premises    hereinbefore 


(A)  The  provisioiiB  for  the  reoeipt  and  application  of  the  money 
received  for  equality  of  partition,  are  incorporated  with  those  relating 
to  the  money  received  on  a  sale  or  exchange. 

(t)  The  observation,  supra,  p.  325,  note  (Q,  applies  to  this  power 
also. 
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expressed    to  be   hereby  granted,  and,  upon  any  such    g^j^^^p^^Jj. 
exchange,  to  give  or  receive  any  money  for  equality  of       obahob. 


exchange.    And  it  is  hereby  agreed  and  declared,  that  Mode  of  aaie 
any  such  sale  as  aforesaid  may  be  miade  either  by  public  °'  «»«^*°K«- 
auction  or  private  contract,  und  that  the  said  trustees  or 
trustee  for  the  time  being  may  make  any  stipulations  as 
to  title,  or  evidence  or  commencement  of  title,  or  other- 
vrise,  in  any  conditions  of  sale  or  contract  for  sale  or 
exchange  of  the  said  premises  or  any  part  thereof,  and 
may  buy  in  or  rescind  or  vary  any  contract  for  sale  or 
exchange,  and  re-sell  or  re-exchange,  without  being  respon- 
sible for  any  loss  occasioned  thereby.    And  it  is  hereby  Fover  to  reroko 
agreed  and  declared,  that,  for  effecting  any  such  sale  or  new^uBeB  to 
exchange,  it  shall  be  lawful  for  the  said  trustees  or  trustee  effeotuate  sales 
for  the  time  being,  with  such  consent  or  at  such  discretion  *"  ^^ 
as  aforesaid,  by  any  deed  or  deeds,  to  revoke  all  or  any  of 
.the  uses,  trusts,  and  powers  hereinbefore  limited  and 
declared  [or  to  be  limited  and  declared  under  the  powers 
hereinbefore  contained  of  jointuring  or  charging  portions,] 
of  or  concerning  the  said  premises  or  any  part  thereof, 
(but  subject  to  every  mortgage  or  other  disposition  which 
may  have  been  made  under  the  trusts  of  any  term  of 
years  hereinbefore  limited,  [or  under  the  trusts  of  any 
term  of  years  to  be  limited  under  the  aforesaid  powers 
of  jointuring  or  charging  portions,]  and  to  every  lease 
which  may  have  been  granted  under  any  of  the  powers 
of  leasing  hereinbefore  contained),  and,  by  the  same  or 
any  other  deed  or  deeds,  to  limit  or  appoint  any  uses, 
estates,  or  trusts  of  the  said  premises  or  any  part  there- 
of, which  shall  be  thought    expedient;   and  generally, 
for  any  such  purpose  as  aforesaid,  to  execute  and  do  all 
such  assurances  and  things  as  they  or  he  shaU  think  fit ; 
And  it  is  hereby  agreed  and  declared,  that  the  said  Tnutaofmoneir 
trustees  or  trustee  for  the  time  being  shall  receive  all  Jl^^nd"*"* 
monies  which  may  become  payable  upon  any  such  [enfran-  exchanges, 
chisement,  partition  (A;),]  sale  or  exchange  as  aforesaid, 

(ib)  These  words  of  course  apply  only  where  the  setUement  contains 
powers  of  enfranchisement  and  partition. 

VOL.  I.  B 
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and  with  all  convenient  speed  invest  the  same  (0  in  the 
purchase  of  other  manors,  lands,  or  hereditaments  in 
England  or  Wales,  for  an  estate  in  fee  simple,  or  of  lands 
of  a  leasehold  or  copyhold  or  customary  tenure  con* 
venient  to  he  held  therewith,  or  with  any  hereditaments 
for  the  time  being  subject  to  the  subsisting  uses  or  trusts 
of  these  presents,  or  in  purchasing  the  enfranchisement  of 
any  lands  of  copyhold  or  customary  tenure  for  the  time 
being  subject  to  the  subsisting  uses  or  trusts  of  these 
presents,  yet  so  as  that,  during  the  life  of  the  said  [tenant 
for  life],  every  such  purchase  be  made  with  his  consent 
in  writing.  And  it  is  hereby  agreed  and  declared,  that 
the  said  [trustees]  and  the  survivor  of  them,  and  the 
heirs,  executors,  or  administrators  of  such  survivor,  shall 
settle  and  assure  or  cause  to  be  settled  and  assured  all 
such  of  the  manora,  lands,  or  hereditaments  so  to  be  pur- 
chased or  taken  [upon  enfranchisement  or  partition  or] 
in  exchange  as  aforesaid,  as  shall  be  freeholds  of  inhe- 
ritance to  the  uses,  upon  the  trusts,  and  with  and  subject 
to  the  powers,  provisoes,  agreements,  and  declarations  in 
and  by  these  presents  limited,  expressed,  and  declared 
[or,  under  the  powers  hereinbefore  contained  of  jointuring 
or  charging  portions,  to  be  limited,  expressed,  or  declared] 
of  and  concerning  the  said  premises  hereinbefore  expressed 
to  be  hereby  grcmted,  or  as  near  thereto  as  the  deaths  of 
parties  and  other  intervening  circumstances  will  admit  of, 
but  not  so  as  to  increase  or  multiply  charges  or  powers 
of  charging ;  And  shall  settle  and  assure,  or  cause  to  be 
settled  and  assured,  all  such  of  the  said  manors,  lands,  or 
hereditaments  so  to  be  purchased  or  taken  [upon  enfran- 
chisement or  partition  or]  in  exchange  as  aforesaid,  as 


(/)  The  trust  in  the  text  leaves  the  trustees  a  disoretioiiaiy  power 
in  selecting  lands  to  be  purchased,  but,  if  it  be  desired,  the  adeotioii 
may  be  left  to  the  tenant  for  life,  and  the  execution  of  the  tnut  in 
accordance  with  his  wishes  on  the  point  rendered  compulsory  on  the 
trustees  by  using  the  words  ''  as  and  when  they  or  he  shall  be 
required  by  the  said  [tenant  for  Ufii]"  or  similar  words,  instead  of 
<<with  all  convenient  speed."  See  Beauclerk  v.  A8l^umh€tmf 
S  Beav.  322 ;  Cadogan  v.  Earl  of  Euex^  2  Drewry,  227. 


REAL  ESTATE.  839 

shall  be  of  leasehold  or  copyhold  or  customary  tenure,       powxb  of 
upon  such  trusts,  and  with  and  subject  to  such  powers,    ^"^hahoi.*  ' 
provisoes,  agreements,  and  declarations  as  shall  corre- 
Bpond  with  the  uses,  trusts,  powers,  provisoes,  agreements, 
and  declarations  in  and  by  these  presents  limited,  ex- 
pressed, and  declared  [or,  under   the  said  powers  of 
jointuring  or  charging  portions,  to  be  limited,  expressed, 
and  declared]  of  and  concerning  the  said  premises  herein- 
before expressed  to  be  hereby  granted^  or  as  near  thereto 
as  the  different  tenure  and  quality  of  the  premises,  and 
the  rules  of  law  and  equity,  and  the  deaths  of  parties  and 
other  interveiiing  circumstances  will  admit,  but  not  so  as 
to  increase  or  multiply  charges  or  powers  of  charging ; 
and  so  that,  such  of  the  lands  purchased  or  taken  [upon 
enfranchisement  or  partition  or]  in  exchange  as  shall 
be  held  by  a  lease  for  years,  shall  not  vest  absolutely  in 
any  person  hereby  made  tenant  in  tail  [male]  by  pur- 
chase of  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted  unless  he  shall  attain  the  age  of  twenty- 
one  years,  but  on  his  death  under  that  age,  shall  go, 
devolve,   and  remain  in  the    same  manner  as  if  they 
had  been  freeholds  of  inheritance,  and  had  been  settled 
accordingly.    And  it  is  hebeby  agreed  and  declared,  ProyiBionfor 
that,  if   any  of  the  lands  purchased  or  taken  [upon  "n«^*l^ 
enfranchisement  or  partition  or]  in  exchange  as  aforesaid 
shall  be  held  for  leases  or  grants  for  lives  or  for  years, 
proper  provisions  shall  be  inserted  in  the  settlement  here- 
inbefore directed  to  be  made  thereof,  for  renewing  such 
leases  or  grants  from  time  to  time  as  occasion  shall 
require,  and  that  the  fines  and  expenses  of  such  renewals 
shall  from  time  to  time  be  defrayed  by  and  out  of  the 
premises  so  to  be  purchased  or  taken  [upon  enfranchise- 
ment or  partition  or]  in  exchange,  and  of  which  such 
renewals  are  to  be  made  respectively  in  such  manner  that 
the  several  persons  beneficially  entitied  to  the  same  shall 
contribute  to  such  fines  and  expenses  in  the  proportions 
in  -which,  according  to  the  rules  of  Courts  of  equity  (m), 

(nt)  For  these  rules  see  Qreenwood  v.  Evans y  4  Beav.  44;  Jones  v. 

Janes^  6  Hare,  440 ;  Hudleston  y.  Whelpdale^  9  Hare,  775. 
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they  would  be  bound  to  contribute :  Pboyided  always, 
and  it  is  hereby  agreed  and  declared,  that,  subject  to  the 
equities  or  obligations  of  the  persons  claiming  under 
these  presents,  as  to  defraying  the  fines  and  expenses 
of  such  renewal  of  leases  or  grants  as  aforesaid,  and  so 
that  such  equities  or  obligations  shall  not  thereby  be 
altered,  it  shall  be  lawful  for  the  said  trustees  or  trustee 
for  the  time  being,  by  and  out  of  the  monies  to  arise  from 
any  such  sale  [or  enfiranchisement],  or  to  be  received  for 
equality  of  exchange  [or  partition]  as  aforesaid,  to  pay  any 
money  which,  upon  any  exchange  [or  partition]  made  in 
exercise  of  the  aforesaid  power  in  that  behalf,  may  be 
payable  by  the  said  trustees  or  trustee  for  equality  of 
exchange  [or  partition],  or  which  maybe  required. for 
the  renewal  of  any  such  lease  or  grant  as  aforesaid,  And 
also  to  raise  any  money  agreed  to  be  paid  by  the  said 
trustees  or  trustee  for  equality  of  exchange  [or  partitionl 
or  which  may  be  required  for  the  renewal  of  any  such 
lease  or  grant  as  aforesaid,  or  for  purchasing  the  enfinin- 
chisement  of  any  lands  of  copyhold  or  customary  tenure 
for  the  time  being  subject  to  the  subsisting  uses  or  trusts 
of  these  presents,  by  mortgage-  of  the  hereditaments  to  be 
received  in  exchange  [or  upon  enfranchisement  or  par- 
tition] or  taken  by  renewal  as  aforesaid,  or  of  any  other 
hereditaments  for  the  time  being  subject  to  the  then 
subsisting  uses  or  trusts  of  these  presents,  and  for  the 
purposes  aforesaid  or  any  of  them  to  execute  and  do  all 
such  assurances  and  things  as  they  or  he  shall  think  fit. 
And  no  mortgagee  advancing  money  upon  any  mortgage 
purporting  to  be  made  under  this  power  shall  be  bound 
to  see  that  such  money  is  wanted,  or  that  no  more  than 
is  wanted  is  raised;  Provided  also,  and  it  is  hereby 
agreed  and  declared,  that  it  shall  be  lawful  for  the  said 
trustees  or  trustee  for  the  time  being,  upon  the  request  of 
of  the  said  [tenant  for  life]  during  his  life,  and  after  his 
decease  at  their  or  his  own  discretion,  to  apply  any 
money  to  arise  by  any  such  sale  [enfranchisement,  parti- 
tion,] or  exchange  as  aforesaid,  in  or  towards  paying 
off   or  discharging   any   mortgage  or  other   charge   or 


REAL  ESTATE.  841 

incmnbrance  for  the  time  being  affecting  all  or  any  of       ^^*  ®' 

®  °  "^  BALI  AKD  EX- 

the  hereditaments  then  subject  to  the  subsisting  uses  or        oHAxaK. 
trusts  of  these  presents,  but  without  altering  the  equities 
or  obligations  of  the  parties  claiming  under  these  pre- 
sents as  to  defraying  the  fines  and  expenses  of  such 
renewals  of  leases  or  grants  as  aforesaid.    And  it  is  Power  to  inyest 
HEREBY  agreed  and  declared,  that,  until  the  money  to  SS^%uiSd 
arise  by  such  sale  [enfranchisement,  partition,]  or  ex-  out  in  the  pur- 
change  as  aforesaid  shall  be  disposed  of  as  hereinbefore  l^  other^ 
directed,  the  said  trustees  or  trustee  for  the  time  being,  »ppli«d. 
with  the  consent  of  the  said  [tenant  for  life]  during  his 
life,  and  after  his  death  at  the  discretion  of  them  or  him 
the  said  trustees  or  trustee,  may  invest  the  same  or  any 
part  thereof,  in  their  or  his  names  or  name,  in  any  of  the 
Public  Stocks  or  Funds,  or  Government  Securities  of  the 
United  Kingdom,  or  real  securities  in  England,  Wales,  or 
Ireland  (n),  and  may  vary  such  stocks,  funds,  and  securities. 
And  it  is  hereby  agreed  and  declared,  that  the  dividends.  Interest  of 
interest,  and  income  of  such  stocks,  funds,  and  securities,  rente  of  Unds 
shall  be  paid  and  applied  to  such  person  or  persons,  for  "^^^J^ 
such  purposes,  and   in  such  manner  as  the  rents  and 
profits  of  the  hereditaments  to  be  purchased  therewith 
as   aforesaid  would    be    payable  or  applicable  in  case 
such  purchase  and  settlement  as  aforesaid   were  then 
actually   made :    Provided    always,  .  and   it  is  hereby  Tnuteee'  re- 
agreed  and  declared,  that  the  receipt  of  the  said  [trustees]  ^ 
or  the  survivor  of  them,   or  the  executors  or  adminis* 
trators  of  such  survivor,  for  any  money  which  may  become 
payable  for  the  [enfranchisement  or]  purchase  of  any 
hereditaments  which  may  be  [enfranchised  or]  sold  under 
the  said  powers  of  [enfranchisement  or]  sale,  or    for 
equality  of  [partition  or]  exchange  as  aforesaid,  or  for 
any  money  which  may  be  advanced  by  any  mortgagee  or 
mortgagees  upon  any  mortgage  purporting  to  be  made 


(n)  By  the  Aot  22  &  23  Yiot.  o.  85,  s.  32,  trnstees,  unlesB  prohibited 
by  the  instrament  oreatiiig  the  trust,  are  authorised  to  inyest  the 
trast  funds  on  real  securities  in  any  part  of  the  United  Kingdom,  or 
in  Bank  Stock,  or  East  India  Stock. 
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powu  or 

BALE  ABD  XX- 
OBAHOB. 


under  the  power  hereinbefore  contained  of  raising  money, 
or  for  any  other  money  which  may  be  paid,  or  any  stocks, 
fimds,  or  securities  which  may  be  transferred  to  the  said 
[trustees]  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  under  these  presents,  or 
in  the  execution  of  any  trusts  or  powers  hereof,  shall 
effectually  discharge  the  person  or  persons  paying  or 
transferring  the  same  therefrom,  and  from  being  bound 
to  see  the  application,  or  being  answerable  for  the  loss 
or  misapplication  thereof. 


T&U8T8  OF 

OOFTHOLM  TO 

OOftBISPOSD 

WITH  UBU  or 

rUEBHOLDCL 


XXIV.  To  THE  USE  of  the  said  [trustees]  and  their 
heirs,  according  to  the  custom]  of  the  manors  of  which 
the  same  respectively  are  holden,  and  at  and  under  the 
accustomed  rents,  fines,  heriots,  suits,  and  services. 
Upon  such  trusts  and  with  and  subject  to  such  powers, 
provisoes,  agreements,  and  declarations  as  shall  correspond 
with  the  uses,  trusts,  powers,  provisoes,  agreements,  and 
declarations  hereinbefore  limited  and  declared  of  and  con- 
cerning the  said  premises  hereinbefore  expressed  to  be 
hereby  granted,  as  nearly  as  the  different  tenure  and 
quality  of  the  premises  and  the  rules  of  law  and  equity 
will  permit,  but  not  so  as  to  increase  or  multiply  charges 
or  powers  of  charging.  And  it  is  hereby  agreed  and 
declared,  that  after  the  solemnisation  of  the  said  intended 
marriage  and  until  the  surrender  of  the  said  premises 
hereinbefore  covenanted  to  be  surrendered  pursuant  to 
the  covenant  in  that  behalf  hereinbefore  contained,  the 
said  [husband]  and  his  heirs,  shall  stand  seised  thereof 
of  such  parts  thereof  as  shall  not  have  been  surrendered 
upon  the  trusts  and  with  and  subject  to  the  powers, 
provisoes,  agreements,  and  declarations  hereinbefore  by 
reference  declared  and  contained  of  and  concerning  the 
same,  and  as  if  the  same  had  been  surrendered  pursuant 
to  the  aforesaid  covenant  in  that  behalf  (o). 


(o)  A  mere  covenant  to  surrender  oopyholds  does  not  make  the 
covenantor  or  his  heir  a  trustee  of  the  copyhold  within  the  meaning 
of  the  Trustee  Act,  1860,  until  he  has  been  declared  such  a  trustee 
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XXV.  Upon  tbust  that  they  the  said  [trustees]  and 
the  surrivor  of  them,  and  the  executors  or  adminis- 
trators of  such  survivor,  shall,  by  and  out  of  the  rents 
and  profits  of  the  same  premises,  pay  the  rents  apd 
annual  sums  reserved  by  the  leases  thereof  respectively, 
and  perform  and  observe  the  covenants  and  conditions 
in  the  said  leases  respectively  contained,  and  on  the  part 
of  the  several  lessees,  or  their  respective  executors,  admi- 
nistrators, or  assigns  to  be  performed  or  observed ;  And, 
subject  thereto,  shall  hold  the  same  premises  upon  sucu 
TRUSTS,  and  with  and  subject  to  such  powers,  provisoes, 
agreements,  and  declarations  as  shall  correspond  with  the 
nses,  trusts,  powers,  provisoes,  agreements,  and  declara- 
tions hereinbefore  limited  and  declared  of  and  concerning 
the  said  premises  hereinbefore  expressed  to  be  hereby 
grantedy  as  nearly  as  the  different  tenure  and  quality  of 
the  premises  and  the  rules  of  law  and  equity  will  permit, 
but  not  so  as  to  increase  or  multiply  charges  or  powers  of 
charging :  And  so,  nevertheless,  that  such  of  the  said 
premises  hereinbefore  expressed  to  be  hereby  assigned  as 
are  held  for  a  lease  for  years  shall  not  vest  absolutely  in 
any  person  hereby  made  tenant  in  tail  [male]  by  purchase 
of  the  said  premises  hereinbefore  expressed  to  be  hereby 
granted,  unless  he  shall  attain  the  age  of  twenty-one 
years,  but  on  his  death  under  that  age  shall  go,  devolve, 
and  remain  in  the  same  manner  as  if  they  had  been 
freeholds  of  inheritance  included  in  the  grant  and 
limitations  hereinbefore  contained. 


TBUSXB  OF 

LI1SBHOLD0  TO 

00KKI8P0in> 

WITH  usn  or 

FRBIHOLM. 


XXVI.  And  it  is  hereby  agreed  and  declared,  that 
the  said  [trustees]  and  the  survivor  of  them,  and  the  heirs, 
executors,  or  administrators  respectively  of  such  survivor. 


T&tmts  roft 

REHSWAL  OF 

LSASn  AHD 

aRAHTS   FOR 

LIYB8  FOR 

T1AR8. 


by  a  decree  of  a  Court  of  Eqnity :  JZ«  Carpenter,  Kay,  346 ;  bat 
upon  snoh  an  express  declaration,  saob  as  that  in  the  text,  a  vesting 
order  or  an  order  to  oonvey,  may  be  obtained  under  the  Act,  upon  a 
petitioii  without  k  mat:  Be  CoUingwood,  6  W.  B.  536,  Y.  C.W. 
As  to  the  Bianner  in  which  the  lord's  consent  to  an  order  under  the 
Act  must  be  given  and  signified,  see  Morgan's  Ch.  Acts.  p.  36  (t). 
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TftUnS  FOR 
RIKIWAL  Of 
LEASU    AID 
OAiHTS    rOK 

LITIS  ros 

T1AB8. 


Tnutew  may 
nifle  fines  for 
renewal  by 
mortgage. 


shall  from  time  to  time,  as  occasion  shall  require  in  the 
ordinary  course  of  renewal,  use  their  and  his  best  endea* 
yours  to  obtain,  on  the  accustomed  reasonable  terms, 
renewed  leases  or  grants  for  lives  or  years  of  such  of  the 
said  leasehold  and  copyhold  premises  as  are  or  may  be 
held  by  lease  or  grant  for  lives  or  years  ordinarily  renew* 
able,  and  shall  make  and  do  all  such  surrenders  and 
things  as  shall  be  expedient  for  obtaining  such  renewals; 
and  that  the  fines  and  expenses  of  such  renewals  shall  be 
defrayed  by  and  out  of  the  premises  of  which  such  renewals 
are  to  be  obtained  respectively,  in  such  manner  that  the 
several  persons  beneficially  entitled  to  the  same  under 
these  presents  shall  contribute  to  such  fines  and  expenses 
in  the  proportions  in  which,  according  to  the  rules  of 
Courts  of  equity  they  would  be  bound  to  contribute  (|2). 
Provided  always,  and  it  is  hereby  agreed  and  declared, 
that  it  shall  be  lawful  for  the  said  trustees  or  trustee 
for  the  time  being,  to  raise  any  money  which  shall  be 
required  for  any  such  renewal  as  aforesaid  by  mortgage 
of  the  hereditaments  taken  by  renewal,  or  of  any  other 
hereditaments  for  the  time  being  subject  to  the  subsisting 
uses  or  trusts  of  these  presents,  and  to  execute  and  do  all 
such  assurances  and  things  for  effectuating  any  such 
mortgage  as  they  or  he  shall  think  fit ;  And  no  mortgagee 
advancing  money  upon  a  mortgage  purporting  to  be  made 
under  this  power  shall  be  bound  to  see  that  such  money 
is  wanted,  or  that  no  more  than  is  wanted  is  raised. 
Provided  nevertheless,  that  the  proportions  in  which 
such  fines  and  expenses  are  to  be  ultimately  borne  by 
the  persons  beneficially  entitled  shall  not  be  altered  by 
the  money  for  that  purpose  being  in  the  first  instance 
raised  by  mortgage. 


XXVn.  Upon  trust  (q)  to  allow  the  same  to  be  used 


TRUSTS  or 

CHATTllS  AS  J.J  i.  ,,  1  I.  1  1  .  -11 

BBiR-LooKs.     <^a  enjoyed,  so  far  as  the  rules  of  law  and  equity  will 


{p)  Vide  supra,  p.  339,  note  (m). 

{q)  This  tmst  is  intended  to  follow  immediately  after  an  assign- 
ment of  the  chattels  to  the  trustees  of  the  settlement. 
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permit,  by  the  person  or  persons  who  under  these  nvwn  or 
presents  shall,  for  the  time  being,  be  in  the  actual  hur-looxs. 
possession  or  in  the  receipt  of  the  rents  and  profits  of 
the  said  premises  hereinbefore  expressed  to  be  hereby 
granted,  but  so,  nevertheless,  that  the  same  shall  not 
vest  absolutely  in  any  person  hereby  made  tenant  in 
tail  [male  or  in  tail]  by  purchase,  imless  such  person 
shall  attain  the  age  of  twenty-one  years ;  but,  on  the 
death  of  such  tenant  in  tail  [male  or  in  tail]  by  purchase, 
under  the  age  of  twenty-one  years,  the  same  shall  go, 
devolye,  and  remain  in  the  same  manner  as  if  they  had 
been  freehold  hereditaments  of  inheritance,  and  had  been 
hereby  settled  accordingly.  And  it  is  hebeby  agreed 
and  declared  that  as  soon  as  conveniently  may  be  after 
the  execution  of  these  presents,  an  inventory  shall  be 
taken  of  such  plate,  pictures,  books,  and  articles,  and 
that  two  copies  shall  be  made  thereof,  and  that  each  of 
them  shall  be  signed  by  the  person  or  persons  for  the 
time  being  entitled  to  the  enjoyment  of  the  same  plate, 
pictures,  books,  and  articles  under  the  trusts  herein- 
before contained  (if  such  person  or  persons  shall  be  of 
full  age),  and  also  by  the  trustees  or  trustee  for  the  time 
being  of  these  presents ;  And  that  the  said  trustees  or 
trustee  shall  see  that  the  said  plate,  pictures,  books,  and 
articles  are  adequately  insured  against  loss  or  damage  by 
fire,  (so  far  as  the  same  are  capable  of  being  so  insured,) 
and  properly  preserved  at  the  expense  of  the  usufructuary 
thereof  for  the  time  being ;  And  that  the  said  plate  or 
any  part  thereof  may  from  time  to  time  be  exchanged, 
or  the  form  and  fashion  thereof  may  be  altered,  at  the 
expense  of  the  usufructuary  thereof  for  the  time  being, 
provided  the  intrinsic  value  thereof  be  not  diminished. 
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Sect.  3. 

Trustee  Clauses. 

roft  oHi  BBT  Of       I.  Provided   always,  and   it  is  hereby  agreed  and 

i_  declared,  that  if  the  said  trustees  hereby  constituted  or 

any  (5)  of  them,  or  any  trustee  or  trustees  appointed  as 
hereinafter  provided,  shall  die,  or  be  abroad  or  desire  to 
be  discharged,  or  refuse  or  become  incapable  to  act,  then, 
and  in  every  such  case,  it  shall  be  lawful  for  the  said  (c) 

^— ^  and or  the  survivor  of  them,  and,  after  the  death 

of  such  survivor,  for  the  surviving  or  continuing  trustees, 
or  trustee  for  the  time  being  (and  for  this  purpose  eveiy 
refusing  or  retiring  trustee  shall,  if  willing  to  act  in  the 
execution  of  this  power,  be  considered  a  continuing 
trustee  ((Q, )  or  for  the  acting  executors  or  executor,  admi- 
nistrators or  administrator  of  the  last  surviving  or  continu- 
ing  trustee,  to  appoint  a  new  trustee  or  new  trustees  in  the 
place  of  the  trustee  or  trustees  so  dying,  or  being  abroad 
or  desiring  to  be  discharged,  or  refusing  or  becoming 
incapable  to  act  as  aforesaid;  and  upon  every  or  any 
such  appointment  the  number  of  trustees  may  be  ang* 
mented  or  reduced ;  And  upon  every  such  appointment, 
the  trust  property  shall  (if  and  so  fear  as  the  nature  of 
the  property  and  other  circumstances  shall  require  or 
admit  of)  be  transferred  so  that  the  same  may  be  vested 
in  the  trustees  or  trustee  for  the  time  being.    And  every 


(a)  This  is  the  power  used  when  the  setUement  reposes  all  the 
trusts  or  powers  in  one  set  of  trustees,  and  it  is  appUoaUe  to  oases 
where  the  settlement  does  not  contain  powers  of  sale,  exchange,  and 
enfranohisement :  where  the  settlement  contains  such  powers,  Form 
II.  infra,  p.  347,  should  be  used.  Observe  the  difference  between  the 
indemnity-olaiues  in  the  two  Forms. 

{h)  U  two  trustees  only  say  either,  instead  of  any. 

(c)  Persons  beneficially  interested,  generally  husband  and  wife. 

{d)  Unless  these  or  similar  words  be  inserted  in  the  power, 
tiring  trustees  cannot  exercise  it :  Stona  r.  Botctan^  17  Beav.  308. 
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trustee  so  appointed  as  aforesaid  may,  as  well  before  as  foe  on  bet  of 
after  such  transfer  of  the  said  trust  property,  act  or  assist  ^^pwbbs. 
in  the  execution  of  the  trusts  and  powers  of  these  pre- 
sents as  fully  and  effectually,  as  if  he  had  been  hereby 
constituted  a  trustee.  Pbovided  always,  and  it  is  hereby  Trustees'  indem- 
agreed  and  declared,  that  the  trustees  for  the  time  being  "**y  clause  («). 
of  these  presents  shall  be  respectively  chargeable  only 
for  such  monies,  stocks,  funds,  shares,  and  securities 
as  they  shall  respectively  actually  receive,  notwithstand" 
ing  their  respectively  signing  any  receipt  for  the  sake  of 
conformity,  and  shall  be  answerable  and  accountable 
only  for  their  own  acts,  receipts,  neglects,  or  defaults,  and 
not  for  those  of  each  other,  nor  for  any  Banker,  Broker, 
Auctioneer,  or  other  person  with  whom  or  into  whose 
hands  any  trust  monies  or  securities  (/)  may  be  deposited 
or  come,  nor  for  dispensing  wholly  or  partially  with  the 
investigation  or  production  of  the  lessor's  title  on  lend- 
ing  money  on  leasehold  securities,  nor  for  otherwise 
lending  on  any  security  with  less  than  a  marketable  title, 
nor  for  the  insufficiency  or  deficiency  of  any  stocks, 
funds,  shares,  or  securities,  nor  for  any  other  loss,  unless 
the  same  shall  happen  through  their  own  wilful  default 
respectively.  And  also  that  the  said  trustees  or  trustee 
for  the  time  being  may  reimburse  themselves  and  him- 
self or  pay  and  discharge  out  of  the  said  premises  all 
expenses  incurred  in  or  about  the  execution  of  the  trusts 
or  powers  of  these  presents. 

n.  Provided  always,  and  it  is  hereby  agreed  and  de-      for  two  or 
clared,  that,  if  the  said  several  trustees  hereby  constituted,     Jr^^^/J).' 


(e)  The  Aot  22  &  23  Yiot.  o«  85,  s.  31,  provides  that  every  trust 
instromeDt  shall  be  deemed  to  oontain  olaxises  therein  Bet  fortii  for 
the  indemnity  and  reimbursement  of  the  trustees,  but  the  clauses  in 
the  Act  are  less  comprehensive  than  those  in  the  text. 

(/)  Vide  supra,  p.  346,  n  (a). 

(ff)  This  fonn  is  used  when  the  settlement  reposes  trust  or  powers 
in  distinct  sets  of  trustees  separately ;  as,  for  example,  when  there 
are  trustees  of  a  term  and  separate  trustees  of  the  powers  of  sale  and 
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vDs  TWO  OS     or  any  (h)  of  them,  or  any  trustee  or  trostees  appointed 
^^mimm       ^^    hereinafter    proyided,   shall  die,  or  be  abroad,  or 

desire  to  be  discharged,  or  refuse  or  become  incapable 
to  act,  then  and  in  every  such  case  it  shall  be  lawful  for 

the  said  (i) and ,  or  the  survivor  of  them,  and 

after  the  death  of  such  survivor,  for  the  surviving  or  con- 
tinuing trustees  or  trustee  of  the  class  in  which  any  such 
vacancy  or  disqualification  shall  occur  (and  for  this  pur- 
pose every  refusing  or  retiring  trustee  shall,  if  willing  to 
act  in  the  execution  of  this  power,  be  considered  a  con- 
tinuing trustee  (/(),  or  for  the  acting  executors  or  executor, 
administrators  or  administrator  of  such  last  surviving  or 
continuing  trustee,  to  appoint  a  new  trustee  or  new  trustees 
in  the  place  of  the  trustee  or  trustees  so  dying,  or  beiag 
abroad,  or  desiring  to  be  discharged,  or  refusing  or  be- 
coming incapable  to  act  as  aforesaid ;  And  upon  eveiy  or 
any  such  appointment  the  number  of  trustees  may  be  aug- 
mented or  reduced.  And  upon  every  such  appointment, 
the  trust  property  (if  any  (!) )  then  vested  in  the  trustee 
or  trustees  of  the  class  in  which  such  vacancy  or  disqua- 
lification shall  have  occurred,  or  in  the  heirs,  executors, 
or  administrators  of  the  last  survivor  of  such  trustees 
shall,  if  and  so  far  as  the  nature  of  the  property  and  other 
circumstances  shall  require  or  admit,  be  transferred  so 
that  the  same  may  be  vested  in  the  trustees  or  trustee  of 
the  same  class.  And  every  trustee  so  appointed  as  afore- 
said may,  as  well  before  as  after  such  transfer  of  the  said 
trust  property,  act  or  assist  in  the  execution  of  the  trusts 
and  powers  in  respect  of  which  he  shall  be  so  appointed 


•zohange:    and  it  applies  to  cases  where  the  settlement  contains 
powers  of  sale,  exchange,  and  enfranchisement*- 

{h)  If  two  trustees  only,  say  either,  instead  of  any. 

(t)  Parties  beneficially  interested,  generaUy  husband  and  wife. 

(A;)  Vide  supra,  p.  346,  n.  {d). 

{I)  The  words  "  if  any'*  apply  to  those  oases  in  which  the  trustees 
may  be  merely  donees  of  powers,  and  have  no  estates  or  properly  in 
them. 
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trustee,  as  fully  and  effectually  as  if  he  had  been  hereby     vob  two  ob 

OBB  SBT8  ( 
TBUSTXB8. 


constituted  a  trustee.   Provided  always,  and  it  is  hereby    ^^*"  ""  ^' 


agreed  and  declared,  that  the  several  trustees  for  the  time  " ~ 

being  of  these  presents  shall  be  respectively  chargeable  nity  clause  (m). 
only  for  such  monies,  stocks,  funds,  shares,  and  securities 
as  they  shall  respectively  actually  receive,  notwithstanding 
their  signing  any  receipt  for  the  sake  of  conformity,  and 
shall  be  answerable  and  accountable  only  for  their  own 
acts,  receipts,  neglects,  and  defaults,  and  not  for  those  of 
each  other,  nor  for  any  Banker,  Broker,  Auctioneer,  or 
other  person  with  whom  or  into  whose  hands  any  trust 
monies  or  securities  may  be  deposited  or  come,  nor  upon 
the  purchase  or  lending  money  on  the  security  of  lease- 
holds for  dispensing  wholly  or  partially  with  the  investi- 
gation or  production  of  the  lessor's  title,  nor  for(n) 
otherwise  accepting  less  than  a  marketable  title  upon  the 
purchase,  or  taking  upon  enfranchisement  or  in  exchange 
or  lending  money  upon  the  security  of  any  hereditaments, 
nor  for  any  defect  in  title  or  value  of  hereditaments  pur- 
chased or  taken  upon  enfranchisement  or  in  exchange, 
nor  for  the  insufficiency  or  deficiency  of  any  stocks,  funds, 
shares,  or  securities,  nor  for  any  other  loss,  unless  the 
same  shall  happen  through  their  own  wilful  default 
respectively.  And  also,  that  the  said  several  trustees  for 
the  time  being  may  reimburse  themselves  respectively,  or 
pay  and  discharge  out  of  the  trust  premises,  all  expenses 
incurred  in  or  about  the  execution  of  the  trusts  or  powers 
of  these  presents. 


(ot)  Vide  Bupra,  p.  347,  n  («). 

(n)  Obserre  the  extenBion  of  this  part  of  the  indemnity  danse 
beyond  that  of  the  corresponding  olanse  in  Form  I.  supra,  p.  347. 
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cnsRAL 

DBTI8I  or 

KEAL  18TAT1  IV 

TRUST  FOS 

BILK. 


Sect.  1. 
Forms  in  WUU  of  Personal  Estate  (a). 

I.  I  DEVISE  all  the  manors,  messuages,  lands,  tenements, 
hereditaments,  and  real  estate,  of  eveiy  tenure,  of  or  to 
which  I  shall  at  my  death  be  seised  or  entitled,  or  of 
which  I  shall  at  my  death  have  power  to  dispose  by  will, 
(except  what  I  otherwise  dispose  of  by  this  my  will  or  any 
codicil  hereto).  Unto  and  to  the  use  of  [trustees],  their 
heirs,  executors,  and  administrators  respectively,  according 
to  the  tenure  thereof  respectively ;  Upon  tbust  that  they 
the  said  [trustees]  or  the  [survivors  or]  survivor  of  them, 
or  the  heirs,  executors,  or  administrators  respectively  of 
such  survivor,  shall  seU  the  same,  either  together  or  in 
parcels,  and  either  by  public  auction  or  private  contract, 
and  may  make  any  stipulations  as  to  title  or  evidence  or 
commencement  of  title  or  otherwise  which  they  or  he  shall 
think  fit.  And  may  buy  in,  or  rescind,  or  vary  any  con- 
tract for  sale,  and  resell  without  being  answerable  for  any 
loss  occasioned  thereby,  and  may  for  the  purposes  afore- 
said or  any  of  them,  execute  and  do  all  such  assurances 
and  things  as  they  or  he  shall  think  fit. 


flXHBRAL  Bx-  II.  I  DEVISE  all  the  copyhold  messuages,  lands,  tene- 

noLM^To^H  ments  and  hereditaments,  of  or  to  which  I  shall  at  my 

vBBs  A8  T»ua-  death  be  seised  or  entitled,  or  of  which  I  shall  at  mv 

TBBB  SHALL  ^ 


(a)  Under  this  expression  is  included  real  estate  by  the  will  direoted 
to  be  converted  into  personalty. 
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death  hare  power  to  dispose  by  will,  (except  what  I  other* 
wise  dispose  of  by  this  my  will  or  any  codicil  hereto), 
To  SUCH  USES,  for  such  estates  and  in  such  manner  as 
the  said  [tnOees]  or  the  [surrivors  or]  suryivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  shall, 
within  twenty-one  years  from  my  death,  by  deed  appoint  (&). 
And  in  default  of  and  until  such  appointment,  and  so 
£eu:  as  no  such  appointment  shall  extend,  To  the  use  of 
the  said  [trvAtees]^  their  heirs  and  assigns,  according 
to  the  custom  of  the  manor  or  manors  of  which  the 
same  may  be  respectively  holden,  and  at  and  under  the 
accustomed  rents,  fines,  heriots,  suits  and  services ;  And 
I  hereby  declare  that  the  power  of  appointment  herein- 
before given  to  the  said  [trvstees]  and  the  [survivors  and] 
survivor  of  them,  and  the  executors  or  administrators  of 
such  survivor,  and  the  estate  hereinbefore  devised  to 
them,  their  heirs,  and  assigns  in  default  of  appointment, 
are  so  given  and  devised  To  the  intent  that  the  said 
[truBtees]  or  the  [survivors  or]  survivor  of  them,  or  the 
heirs,  executors,  or  administrators  (as  the  case  may  be)  of 
such  survivor,  shall  sell  the  said  messuages,  lands,  tene- 
ments, and  hereditaments,  either  together  &c.  [general 
trust  for  sale  as  in  the  last  preceding  form.] 


APPOniT,    AHD 

IV   BBFAITlff 

OF   AFPOIVTXBKT 

TO  TBV8TBI8 

FOB  BALB. 


III.  I  BEQUEATH  all  the  money,  securities  for  money, 
goods,  chattels,  credits,  and  personal  estate,  of  or  to  which 
I  shall  at  my  death  be  possessed  or  entitled,  or  of  which 


GBKBBAL 

BBQUB8T  OF 

PBB80HALTT 

IB  TBV8I  FOR 

OOflVBBBXOB. 


{h)  With  respect  to  the  operation  of  a  oonveyanoe  by  trosteoB  under 
this  power,  vide  Bupra,  p.  69.  A  testator  disposmg  of  a  copyhold 
by  bis  will  does  no  more  than  name  the  person  whom  the  lord  shall 
admit,  and  whether  he  fixes  on  that  person  by  name,  or  anthorises 
another  to  name  him,  who  aooordingly  does  name  him,  the  result 
must  be  the  same.  Under  such  a  devise  as  that  in  the  text,  tmstees 
ean  make  a  good  title  to  a  purchaser  without  being  admitted: 
Okus  V.  Itiehardson,  9  Hare,  698;  affirmed  on  appeal,  2  De  G. 
Mao.  and  G.,  668.  The  exercise  of  the  power  of  appointment  is 
restrioted  to  a  period  of  twenty-one  years  firom  the  testator's  death, 
in  order  to  avoid  any  question  of  its  invalidity  as  tending  to  a 
perpetuity. 
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QMtWMkh 

BEQUB9T   Of 

PBRSOHAIAT  IS 

TBU8T  fOft 

ooHynnoH. 


I  shall  at  my  death  have  power  to  dispose  by  will,  (except 
chattels  real  included  in  the  devise  hereinbefore  contained 
of  real  estate,  and  except  what  else  I  otherwise  dispose  of 
by  this  my  will  or  any  codicil  hereto),  Unto  the  said 
[trustees]  t  their  executors  and  administrators,  Upon  tbust 
that  they  the  said  [trustees]  or  theXsurvivors  or]  survivor 
of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor, shall,  as  soon  as  conveniently  may  be  after  my 
death,  call  in,  sell,  and  convert  into  money  such  parts 
thereof  as  shall  not  consist  of  money. 


TRUSTS  OF  PBO« 

BUOl  or   BALB 

AMD    OOITTEBSIOH 

OV  BBAL  AID 

PBBSOHAL 

B8TAT1. 


lY.  And  I  hereby  declare,  that  the  said  [trustees] 
and  the  [survivors  and]  survivor  of  them,  and  the  heirs 
executors  and  administrators  respectively  of  such  survivor, 
shall,  out  of  the  monies  to  arise  from  the  sale  of  the  said 
real  estate  hereinbefore  devised  in  trust  for  sale,  and 
from  the  calling  in,  sale,  and  conversion  into  money  of 
such  parts  of  the  said  personal  estate  lastly  hereinbefore 
bequeathed  as  shall  not  consist  of  money,  and  out  of  the 
ready  money  of  which  I  shall  be  possessed  at  my  death, 
pay  my  funeral  and  testamentary  expenses  and  debts,  and 
the  legacies  (other  than  specific  legacies)  bequeathed  by 
this  my  will  or  any  codicil  hereto,  and  shall  invest  the 
residue  of  the  same  monies  in  the  names  or  name  of  than 
the  said  trustees  or  trustee  for  the  time  being  in  any  of 
the  Public  Stocks  or  Funds  or  Government  Securities  of 
the  United  Kingdom,  or  upon  real  securites  in  England, 
Wales,  or  Ireland  (c),  and  may  at  any  time  vary  or  trans- 
pose such  Stocks,  Funds,  or  securities  into  or  for  others  of 
the  same  or  a  like  nature,  at  their  or  his  discretion. 


ntusi  fOE 

TBSTAT0B*8 
OHILDBBN  AS 
WIVB  SHALL 

Apponrr.  ko. 


v.  In  trust  for  my  child,  or  for  all  such  one  or  more 
exclusively  of  the  others  or  other  of  my  children,  at  such 
age  or  time  or  respective  ages  or  times,  if  more  than  one 


(c)  See  a  more  ample  power  of  investment,  supra,  p.  290.  Tbe 
securities  mentioned  in  the  text  are  authorised  by  the  Act  22  &  23 
Vict.  0.  35,  s.  32,  in  all  oases  where  snoh  investments  are  not 
expressly  forbidden  by  the  instrument  creating  the  trust 
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TBUST  FOR 

TB8TAT0R*S 

CUILDRBN  AS 

Ifirg  SHALL 

APPOIHT,  &0. 


in  such  ehares^  and  witli  such  future  or  executory  or  other 
trusts  for  the  benefit  of  the  said  children  or  some  or  one 
of  them,  with  such  provisions  for  their  respective  main- 
tenancCy  education,  or  advancement,  either  at  the  dis- 
cretion of  the  trustees  or  trustee  for  the  time  being  of 
this  my  will  or  of  any  other  persons  or  person,  and  upon 
such  conditions,  with  such  restrictions,  and  in  such  manner 
as  my  said  wife  shall,  whether  covert  or  sole,  by  deed,  or 
writing  sealed  and  delivered,  with  or  without  power  of 
revocation  and  new  appointment,  or  by  will  or  codicil, 
appoint.  And  in  default  of  such  appointment,  and 
BO  far  as  no  such  appointment  shall  extend.  In  trust 
for  all  my  children  or  any  my  child,  who  being  sons  or  a 
son  shall  attain  the  age  of  twenty-one  years,  or  being 
daughters  or  a  daughter  shall  attain  that  age  or  marry 
under  that  age,  and  if  more  than  one  in  equal  shares. 
Provided  always,  that  no  child  taking  any  part  of  the  Hotchpot  elanse 
said  trust  premises  under  any  appointment  in  pursuance 
of  the  power  lastly  hereinbefore  contained  shall,  in  default 
of  appointment  to  the  contrary,  have  or  be  entitled  to  any 
share  of  the  iinappointed  part  of  the  said  trust  premises, 
without  bringing  his  or  her  appointed  share  into  hotchpot, 
and  accounting  for  the  same  accordingly. 


VI.  Provided  always^  and  I  hereby  declare  that  if  I 
shall  in  my  lifetime  advance  or  give  [or  covenant  to 
advance  or  give]  to  or  with  any  of  my  said  children  any 
sum  or  sums  of  money  on  his  or  her  marriage,  or  other- 
wise for  his  or  her  advancement,  preferment,  or  benefit, 
then  unless  I  shall  in  writing  direct  the  contrary  every 
such  sum  shall  be  taken  in  or  towards  satisfaction  of  the 
provision  intended  to  be  hereby  made  for  such  child  [or, 
of  the  legacy  hereinbefore  given  to  such  child],  and  shall 
be  brought  into  hotchpot,  and  accounted  for  accordingly. 


SDKS  SVBSE- 

QUIVTLY 

APTANCBD  TO 

CHILD&Sir  TO 

Bl    PRO  TARTO 

IN  BATI8TA0TT0N 

Of   TBBIR 

8HABB8  OB 

LBGA0IX8. 


VII.  Provided  always,  and  I  hereby  declare  that  it 
shall  be  lawful  for  the  said  trustees  or  trustee  for  the  time 
being  after  the  death  of  my  said  wife,  or  in  her  lifetime 
v^ith  her  consent  in  writing,  to  raise  any  part  or  parts,  not 

VOL.  I.  A  A 


ADYAKOXICBKT 
CLAUSE. 
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ADTAVOIMIVT 
OLAUSI. 
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exceeding  in  the  whole  one  half  of  the  then  expectant  or 
presumptive  or  vested  share  of  any  child  under  the  trusts 
hereinbefore  declared,  and  to  pay  or  apply  the  same  for 
his  or  her  preferment,  advancement,  or  benefit,  as  the 
said  trustees  or  trustee  shall  think  fit. 


MAIHTIVAKOE 
CLAUSE. 


VIII.  And  I  HEREBY  declare  that  the  said  trustees  or 
trustee  for  the  time  being  shall,  after  the  death  of  my  said 
wife,  pay  or  apply  the  whole,  or  such  part  as  they  or  he 
shall  think  fit,  of  the  dividends,  interest,  and  income  of 
the  share  to  which  any  child  shall  for  the  time  bding  be 
entitled  in  expectancy  imder  the  trusts  hereinbefore 
declared,  for  or  towards  his  or  her  maintenance  or  edu- 
cation ;  And  may  either  themselves  or  himself  so  pay  or 
apply  the  same,  or  may  pay  the  same  to  the  guardian  or 
guardians  of  such  child  for  the  purpose  aforesaid,  without 
seeing  to  the  application  thereof. 


▲ooumjiiAnoN 
CLkvn  ((2). 


IX.  And  shall,  during  such  suspense  of  absolute 
vesting  as  aforesaid,  accumulate  all  the  residue  (if  any) 
of  the  same  dividends,  interest,  and  income  in  the  way  of 
compound  interest,  by  investing  the  same  and  the  resulting 
income  thereof  in  or  upon  any  such  stocks,  funds  [shares], 
or  securities  as  are  hereinbefore  mentioned,  for  the  i>enefit 
of  the  person  or  persons  who,  under  the  trusts  hereia 
contained,  shall  become  entitled  to  the  principal  fund  from 
which  the  same  respectively  shall  have  proceeded,  and 
may  resort  to  the  accumulations  of  any  preceding  year  or 
years,  and  apply  the  same  for  or  towards  the  maintenance 
or  education  of  the  child  for  the  time  being  presumptivdy 
entitled  to  the  same,  in  the  same  manner  as  such  accumn* 
lations  might  have  been  applied  had  they  been  dividends, 
interest,  or  income  arising  from  the  original  trust  fund  in 
the  year  in  which  they  shall  be  so  applied. 


9UtUn  FOR 


X.  And  shall  pay  the  dividends,  interest,  and  income 


{d)  This  clause  follows  the  last  (the  maintenance  olanse),  and  must 
be  read  in  oozmeotion  with  itt 
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of  ^e  said  monies,  and  of  the  stocks,  funds  [shares],  and  ueoatib  dvbihq 

securities  in  or  upon  which  the  same  may  be  invested   ^mru*pmt™r 

unto  [legatee]  f  until  he  shall  die  or  be  outlawed  or  declared      insoi.tekot. 

bankrupt,   or   become   an  insolvent  debtor  within  the 

meaning  of  some  Act  of  Parliament  for  the  relief  of 

insolvent  debtors,  or  shall  assign,  charge,  or  incumber,  or 

attempt  or  affect  to  assign,  charge,  or  incumber  the  said 

dividends,  interest,  and  income,  or  some  part  thereof,  or 

shall  do  or  suffer  some  thing  whereby  the  same,  or  some 

part  thereof,  might,  if  belonging  absolutely  to  him,  become 

vested  in  or  payable  to  some  other  person  or  persons ; 

And  from  and  after  the  determination  of  the  trust  here-^ 

inbefore  declared  in  favour  of  the  said  [legatee]  ^  shall  pay 

the  said  dividends,  interest,  and  income.  Sec, 


XI.  In  tbust  for  such  of  my  brothers  and  sisters  as 
shall  be  living  at  my  death,  and  for  such  of  the  issue 
living  at  my  death  of  any  of  my  brothers  and  sisters  who 
may  have  died  in  my  lifetime  leaving  issue  living  at  my 
death,  as  being  a  male  or  males  shall  attain  the  age  of 
twenty-one  years,  and  being  a  female  or  females  shall 
attain  that  age  or  marry,  to  take  in  equal  shares  per  stirpes, 
so  that  the  issue  of  any  of  my  said  brothers  and  sisters 
who  may  have  died  in  my  lifetime  as  aforesaid,  shall  take 
only  the  share  which  the  parent  of  such  issue  would  have 
taken  if  living  at  my  death  (e). 

XII.  I  BEQUEATH  a  Icgacy  of  £ to  [legatee]  if  he 

shall  be  living  at  my  death,  and  if  the  said  [legatee]  shall 
die  in  my  lifetime  leaving  issue  living  at  my  death,  then 

I  bequeath  the  same  legacy  of  £ imto  the  issue  living 

at  my  death  of  the  said  [legatee]  ^  such  issue,  if  more  than 
one,  to  take  in  equal  shares  per  stirpes. 


T&V9T  FOR 

TB8TAT0B*8 

BROTHERS  AMD 

SISTSB8,    AHD 

TBS  I8BITI  Of 

AMY  OF  THUC 

DTIXG  IN  HIS 

UrXTIMR  PIR 

STIRPXS. 


BEQUEST  OF 

LEOAOT,  AKD 

IF  LSOATBR  DIR 

IN  testator's 
LIFETIME,  TO  HIS 
IBSyE  BT  SUB- 
STITUTION. 


Xni.  Provided  always,  and  I  hereby  declare  that  it       power  op 


(e)  Observe  that  this-form  considers  all  the  brothers  and  sisters  to 
be  of  age. 

A  A  2 
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LBASIIO  EIAL 
E8TAT1  HELD 
»  TB1T8T 
rOE  SALE. 


shall  be  lawful  for  the  said  [truatees]  and  the  [survivors 
and]  survivor  of  them,  and  the  heirs  of  such  survivor, 
before  all  the  said  premises  hereinbefore  devised  in  trust 
for  sale  shall  be  sold,  to  demise  all  or  any  of  the  same 
premises  for  any  term  of  years  not  exceeding  twenty-one 
years,  to  take  effect  in  possession  or  within  six  calendar 
months  from  the  making  of  the  demise,  so  as  there  be 
reserved  the  best  yearly  rent  or  rents  to  be  incident  to  the 
immediate  reversion  that  can  be  reasonably  gotten,  with- 
out taking  anything  in  the  nature  of  a  fine  or  premium, 
and  so  as  there  be  contained  in  every  such  demise  a  con- 
dition of  re-entry  for  non-payment  of  the  rent  or  rents 
thereby  reserved,  and  so  as  the  lessee  or  lessees  do  exe- 
cute a  counterpart  thereof,  and  do  thereby  covenant  for 
the  due  payment  of  the  rent  or  rents  thereby  reserved, 
and  be  not  made  dispunishable  for  waste  (/). 
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XIV.  And  I  hereby  declare  that,  until  all  the  said 
premises  hereinbefore  devised  in  trust  for  sale  shall  have 
been  sold,  the  said  [trustees]  and  the  [survivors  and]  sur- 
vivor of  them,  and  the  heirs,  executors,  or  administra- 
tors respectively  of  such  survivor,  shall  manage  and  let  or 
cultivate  the  same  premises,  or  the  unsold  part  thereof  for 
the  time  being,  and  pay  or  apply  the  rents  and  profits 
thereof  (after  payment  thereout  of  all  rates,  taxes,  pay- 
ments for  insurance  against  loss  by  fire,  costs  of  repairs, 
and  other  outgoings  which  they  or  he  shall  think  fit  to  pay) 
to  the  person  or  persons  for  the  purposes  and  in  the  man- 
ner, to  whom  and  for  and  in  which  tlie  dividends,  interest, 
and  income  of  the  stocks,  funds,  and  securities  in  or  upon 
which  the  monies  to  arise  from  such  sale  are  hereinbefore 
directed  to  be  invested,  would  be  payable  or  applicable 
under  the  trusts  herein  contained,  if  the  sale  and  invest- 
ment aforesaid  were  then  actually  made. 


(/}  With  regard  to  this  power  see  sapra,  p.  290  («).  Should 
powers  to  grant  leases  for  mining  or  building  purposes  be  needed, 
they  can  be  easily  adapted  from  those  in  the  next  seotlon  (infit, 
pp.  377-380}  by  a  comparison  with  this  form. 


PERSONAL  ESTATE. 


857 


8I0V  OV  BIAL 

AHD    FKBSONAIi 

ESTATB,   WITH 

AirOILLART 

PfiOYlSIOHS. 


XV.  Provided  always  and  I  hereby  declare  that  it  powib  to  post- 
shall  be  lawful  for  the  said  [trustees]  and  the  [survivors    '^^  ™hveb" 
and]  survivor  of  them,  and  the  heirs,  executors,  and  admi- 
nistrators respectively  of  such  survivor,  to  defer  and 
postpone  the  sale,  conversion,  and  collection  of  the  whole 
or  any  part  or  parts  of  my  said  real  and  personal  estate 
respectively,  so  long  as  to  such  trustees  or  trustee  shall 
in  their  or  his  uncontrolled  discretion  seem  proper,  but 
my  real  estate  shall  for  the  purpose  of  transmission  be 
impressed  with  the  quality  of  personalty  from  the  time  of 
my  death ;   And  I  empower  my  said  trustees  or  trustee 
during  such  interval  or  postponement  to  manage  and  let 
or  cultivate  my  real  and  leasehold  estates,  and  to  make, 
out  of  the  income  or  capital  of  my  real  and  personal 
estate,  any  outlay  which  such  trustees  or  trustee  may  con- 
sider proper  for  improvements,  repairs,  calls  on  shares, 
premiums  on  policies,  or  otherwise,  for  the  benefit  or  in 
respect  of  my  real  or  personal  estate ;    And  I  declare 
that  the  income  produced  from  every  or  any  part  of  my 
real  or  personal  estate  previously  to  the  conversion  or 
collection  thereof,  pursuant  to  the  trusts  hereinbefore 
declared,  shall    be  applied  in  the  same  manner  in  all 
respects  as  if  the  same  were  income  proceeding  from  such 
investments  as  are  hereinbefore  directed  or  authorised, 
and  that  the  whole  of  the  income  produced  from  my  resi- 
duary estate  (real  or  personal)  in  its  actual  condition  or 
state  of  investment  for  the  time  being,  whether  proceed- 
ing from  property  or  investments  of  an  authorised  or  of 
an  unauthorised  description,  and  whether  of  a  permanent 
or  a  wasting  character  shall,  as  well  during  the  first  year 
from  my  decease  as  at  all  times  afterwards,  be  applicable 
ta  income  under  the  trusts  of  this  my  will,  no  part  thereof 
being  in  any  event  liable  to  be  retained  as  corpus  or 
capital ;  but  no  reversion  or  other  property  not  actually 
producing  income  which  shall  form  part  of  my  estate 
shall  under  the  doctrine  of  constructive  conversion  or 
otherwise  be  treated  as  producing  income  or  as  entitling 
any  party  to  the  receipt  of  income ;   And  I  declare  that 
the  trustees  or  trustee  for  tiie  time  being  of  this  my  will 
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shall  have  the  fullest  powers  of  determining  what  articles 
of  property  pass  under  any  specific  bequest  contained  in 
this  my  will  or  any  codicil  hereto^  and  of  apportioning 
blended  trust  funds,  and  of  determining  whether  any 
monies  are  to  be  treated  as  capital  or  income,  and  gene- 
rally of  determining  all  matters  as  to  which  any  doubt, 
difficulty,  or  question  may  arise  under  or  in  relation  to 
the  execution  of  the  trusts  of  this  my  will  or  any  codicil 
hereto ;  And  I  declare  that  every  determination  of  the 
said  trustees  or  trustee  in  relation  to  any  of  the  matters 
aforesaid,  whether  made  upon  a  question  formally  or 
actually  raised  or  impUed  in  any  of  the  acts  or  proceedings 
of  the  said  trustees  or  trustee  in  relation  to  the  premises, 
shall  bind  all  parties  interested  under  this  my  will,  and 
shall  not  be  objected  to  or  questioned  upon  any  ground 
whatsoever. 


DBVISB  OF 
TRUST  AVD 
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XYI.  I  DEVISE  and  bequeath  all  the  estates  which  at 
my  death  shall  be  vested  in  me  upon  any  trusts  or  by 
way  of  mortgage,  and  of  which  I  shall  at  my  death  have 
power  to  dispose  by  will,  Unto  [executors],  Hxm  h&iSf 
executors,  and  administrators  respectively,  according  to 
the  nature  thereof  respectively ;  Upon  the  trusts,  and 
subject  to  the  equity  of  redemption,  which  at  my  death 
shall  be  subsisting  or  capable  of  taking  effect  therein 
respectively,  but  the  money  secured  on  such  mortgages 
shall  be  taken  as  part  of  my  personal  estate. 


APPOIHTJfBKT 
OF  BXBOUTORS. 


XYII.  And  I  hereby  appoint  the'said  [executors]  execu- 
tors of  this  my  will,  and  authorise  and  empower  the  acting 
executors  or  executor  for  the  time  being  of  this  my  will  to 
pay  and  satisfy  or  compromise  or  compotmd  any  debts 
owing  or  claimed  to  be  owing  by  or  from  me  or  my  estate, 
and  any  liabilities  to  which  I  or  my  estate  may  be  or  may  be 
alleged  to  be  subject,  and  to  accept  any  composition  or  any 
security,  real  or  personal,  for  any  debts  owing  to  me  or 
my  estate,  and  to  allow  such  time  for  the  payment  of  any 
such  debt  or  composition  (either  with  or  without  taking 
security  for  the  same)  as  to  them  or  him  shall  seem  rea- 
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sonable,  and  to  refer  to  arbitration  and  settle  all  debts,  APPoisTianiT  ov 

accounts,  questions,  and  things  which  shall  be  owing  or  _-"^^  ^ 

claimed  to  be  owing  from  or  to  me  or  my  estate^  or  be 
depending  or  arise  between  me  or  my  said  executors  or 
executor  and  any  other  person  or  persons,  and  generally 
to  act  in  relation  to  the  premises  in  such  manner  as  they 
or  he  shall  think  expedient,  without  being  liable  for  any 
loss  occasioned  thereby  (g). 

XVIII.  And  I  hereby  declare  that  the  receipt  of  the    irdstsib*  u* 
said  [tnutees]  or  the  [survivors  or]  survivor  of  them,  or  ^"^  clausr.  (A) 
the  heirs,  executors,  or  administrators  of  such  survivor, 

for  the  purchase  monies  of  any  property  hereby  directed 
or  authorised  to  be  sold,  and  for  any  other  monies  paid, 
and  for  any  stocks,  fdnds  [shares],  or  securities  trans- 
ferred to  them  or  him  by  virtue  of  this  my  will  or  in  the 
execution  of  any  of  the  trusts  or  powers  hereof^  shall 
effectually  discharge  the  person  or  persons  paying  or 
transferring  the  same  therefrom,  and  from  being  bound 
to  see  to  the  application  or  being  answerable  for  the  loss 
or  misapplication  thereof. 

XIX.  And  I  hereby  appoint  my  said  wife   and  the  ipponnnsvi!  or 
said  [trustees]  guardians  of  my  infant  children  during  their      qpABPUja. 
respective  minorities. 


Sect.  2. 
Foims  in  Wills  of  Beat  Estate. 


I.  To  THE  USE  and  intent  that  —  and  lier  assigns    limitatwh  of 
may,  during  her  life,  receive   a   yearly  rent- charge    of    ^JJ^^it^^^ 


AHP  nuc. 


(ff)  See  similar  powers  for  trustees  supra,  pp.  306-7. 

(A)  The  Act  22  &  23  Yict,  o.  35,  s.  23,  renders  the  bonli  fide  pay* 
ment  to  and  receipt  of  any  person  to  whom  any  purchase  or  mortgage 
money  shall  be  payable  on  an  express  Or  implied  trust,  a  su£Boient 
disohaxge  for  suoh  money :  but  the  provision,  though  very  useful,  is 
less  ample  than  in  the.  text. 
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£ ,  to  be  charged  upon  the  same  premises  and  con- 
sidered as  accruing  de  die  in  diem,  but  to  be  payable  by 
equal  half-yearly  payments,  without  any  deduction  except 
legacy  duty,  the  first  half-yearly  payment  thereof  to  be 
made  at  the  end  of  six  calendar  months  after  my  death, 

if  the  said  shall  then  be  living.      And   to  this 

FURTHER  USE  AND  INTENT,  that,  if  any  part  of  the  said 
rent-charge  shall  at  any  time  be  unpaid  for  ttcenty-one 
days  after  any  of  the  times  hereinbefore  appointed  for 
payment  thereof,  then  and  so  often  it  shall  be  lawful  for 
the  said  — —  and  her  assigns  to  enter  into  and  distrain 
upon  the  said  premises  hereinbefore  charged  therewith,  or 
any  part  thereof,  and  to  dispose  according  to  law  of  the 
distress  or  distresses  then  and  there  found,  to  the  intent 
that  thereby  or  otherwise  the  rent-charge,  and  every  part 
thereof  so  unpaid,  and  all  costs  and  expenses  occasioned 
by  the  non-payment  thereof  may  be  paid  and  satisfied. 
And  to  this  further  use  and  intent  that,  if  any 
part  of  the  said  rent-charge  shall  at  any  time  be  unpaid 
for  forty  days  after  any  of  the  times  hereinbefore  ap- 
pointed for  payment  thereof,  then  and  so  often  (although 
there  shall  not  have  been  any  legal  demand  made  thereof) 

it  shall  be  lawful  for  the  said  and  her  assigns  to  . 

enter  into  and  upon  and  to  hold  the  said  premises  here- 
inbefore charged  therewith,  or  any  part  thereof,  and  to 
take  the  rents  and  profits  thereof,  until  8he  and  they  shall 
thereby  or  otherwise  be  paid  and  satisfied  the  same  rent- 
charge,  and  the  arrears  thereof  due  at  the  time  of  suck 
entry  or  afterwards  to  become  due  during  her  or  their 
being  in  possession  of  the  same  premises,  together  with 
all  costs  and  expenses  occasioned  by  the  non-payment 
thereof;  And  such  possession,  when  taken,  to  be  without 
impeachment  of  waste,  and  subject  and  charged  as  here- 
inbefore is  mentioned  To  the  use  of  the  said  [trustees] , 
their  executors,  administrators,  and  assigns,  for  the  tenn 

of  years   to   commence  from    my  death,  without 

impeachment  of  waste,  upon  the  trusts,  and  with  and  sub- 
ject to  the  powers,  provisoes,  and  declarations  hereinafter 
declared  and  expressed  concerning  the  same ;  And  from 


REAL   ESTATE. 


861 


and  after  the  expiration  or  determination  of  the  same 
term,  and  in  the  meantime  subject  thereto  and  to  the 
trusts  thereof.  To  the  use,  &c. 

II.  And  I  hereby  declare  that  the  said  premises  are 
hereby  limited  to  the  said  [trusteesjy  their  executors,  admi- 
nistrators, and  assigns,  for  the  said  term  of years, 

Upon  trust  that  the  said  [trustees]  and  the  [survivors  or] 
survivor  of  them,  and  the  executors  or  administrators  of 
such  survivor,  shall  permit  the  person  or  persons  for  the 
time  being  entitled  in  reversion  immediately  expectant 
on  the  same  term  to  receive  the  rents  and  profits  of  the 
same  premises  until  default  shall  be  made  in  payment  of 

the  said  rent-charges  of  £ and  £ or  one  of  them, 

or  some  part  thereof  respectively,  at  the  times  and  in 
manner  hereinbefore  appointed  for  the  payment  thereof 
respectively,  or  of  some  sum  which  shall  be  payable 
for  legacy  duty  upon  the  said  rent-charges  or  one  of 
them.  And  if  any  part  of  the  said  rent-charges  respec- 
tively shall  be  unpaid  for  forty  days  after  any  of  the  times 
hereinbefore  appointed  for  payment  thereof  respectively, 
then  and  so  often  shall,  by  and  out  of  the  rents  and 
profits  of  the  same  premises,,  or  by  the  sale  of  timber 
or  minerals,  or  by  mortgage  of  the  same  premises  or  any 
of  them,  for  all  or  any  part  of  the  said  term,  or  by  all  or 
any  of  the  ways  and  means  aforesaid,  or  by  any  other 
reasonable  ways  or  means,  raise  and  pay  the  said  rent- 
charges  of  £ and  £ ,  or  such  of  them  as  shall 

be  unpaid  as  aforesaid,  and  all  arrears  thereof  respectively 
then  due,  or  which  shall  afterwards,  during  their  or  his 
continuance  in  possession,  accrue  of  the  same,  and  all 
costs,  damages,  and  expenses  incurred  by  reason  of  the 
non-payment  thereof  respectively,  or  the  recovering  or 
obtaining  payment  thereof  respectively,  or  otherwise 
relating  thereto.  And  if  the  legacy  duty  on  the  same 
rent-charges  or  either  of  them  shall  not  be  paid  by  the 
person  or  persons  for  the  time  being  entitied  in  reversion 
as  aforesaid,  then  and  so  often  the  said  trustees  or  trustee 
shall,  by  all  or  any  of  the  ways  and  means  aforesaid,  raise 
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LiMiiATioH  OF    £ ,  to  bc  chaTgecl  upon  the  same  premises  and  con- 

RuiTCHARG*     gidercd  as  accruing  de  die  in  diem,  but  to  be  payable  by 

AVD  TBBM.      equal  half -yearly  payments,  without  any  deduction  except 

legacy  duty,  the  first  half-yearly  payment  thereof  to  be 

made  at  the  end  of  six  calendar  montJis  after  my  death, 

if  the  said  shall  then  be  living.     And  to  this 

FURTHER  use  AND  INTENT,  that,  If  any  part  of  the  said 
rent-charge  shall  at  any  time  be  unpaid  for  twenty-one 
days  after  any  of  the  times  hereinbefore  appointed  for 
payment  thereof,  then  and  so  often  it  shall  be  lawful  for 

the  said and  her  assigns  to  enter  into  and  distrain 

upon  the  said  premises  hereinbefore  charged  therewith,  or 
any  part  thereof,  and  to  dispose  according  to  law  of  the 
distress  or  distresses  then  and  there  found,  to  the  intent 
that  thereby  or  otherwise  the  rent-charge,  and  every  part 
thereof  so  unpaid,  and  all  costs  and  expenses  occasioned 
by  the  non-payment  thereof  may  be  paid  and  satisfied. 
And  to  Tms  further  use  and  intent  that,  if  any 
part  of  the  said  rent-charge  shall  at  any  time  be  unpaid 
for  forty  days  after  any  of  the  times  hereinbefore  ap- 
pointed for  payment  thereof,  then  and  so  often  (althou^ 
there  shall  not  have  been  any  legal  demand  made  thereof) 

it  shall  be  lawful  for  the  said  and  her  assigns  to , 

enter  into  and  upon  and  to  hold  the  said  premises  here- 
inbefore charged  therewith,  or  any  part  thereof,  and  to 
take  the  rents  and  profits  thereof,  until  she  and  they  shall 
thereby  or  otherwise  be  paid  and  satisfied  the  same  rent- 
charge,  and  the  arrears  thereof  due  at  the  time  of  such 
entry  or  afterwards  to  become  due  during  her  or  their 
being  in  possession  of  the  same  premises,  together  with 
all  costs  and  expenses  occasioned  by  the  non-payment 
thereof;  And  such  possession,  when  taken,  to  be  without 
impeachment  of  waste,  and  subject  and  charged  as  here- 
inbefore is  mentioned  To  the  use  of  the  said  [trusteeijj 
their  executors,  administrators,  and  assigns,  for  the  term 

of  years   to   commence  from    my  death,  without 

impeachment  of  waste,  upon  the  trusts,  and  with  and  sub- 
ject to  the  powers,  provisoes,  and  declarations  hereinafter 
declared  and  expressed  concerning  the  same ;  And  from 
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and  after  the  expiration  or  determination  of  the  same 
term,  and  in  the  meantime  subject  thereto  and  to  the 
trusts  thereof,  To  the  use,  &c. 

II.  And  I  HEREBY  declare  that  the  said  premises  are 
hereby  limited  to  the  said  [trustees]^  their  executors,  admi* 

nistrators,  and  assigns,  for  the  said  term  of years, 

Upon  trust  that  the  said  [trmtees]  and  the  [survivors  or] 
survivor  of  them,  and  the  executors  or  administrators  of 
such  survivor,  shall  permit  the  person  or  persons  for  the 
time  being  entitled  in  reversion  immediately  expectant 
on  the  same  term  to  receive  the  rents  and  profits  of  the 
same  premises  until  default  shall  be  made  in  payment  of 

the  said  rent-charges  of  £ and  £ or  one  of  them, 

or  some  part  thereof  respectively,  at  the  times  and  in 
manner  hereinbefore  appointed  for  the  payment  thereof 
respectively,  or  of  some  sum  which  shall  be  payable 
for  legacy  duty  upon  the  said  rent-charges  or  one  of 
them.  And  if  any  part  of  the  said  rent-charges  respec- 
tively shall  be  unpaid  tor  forty  days  after  any  of  the  times 
hereinbefore  appointed  for  payment  thereof  respectively, 
then  and  so  often  shall,  by  and  out  of  the  rents  and 
profits  of  the  same  premises,,  or  by  the  sale  of  timber 
or  minerals,  or  by  mortgage  of  the  same  premises  or  any 
of  them,  for  all  or  any  part  of  the  said  term,  or  by  all  or 
any  of  the  ways  and  means  aforesaid,  or  by  any  other 
reasonable  ways  or  means,  raise  and  pay  the  said  rent- 
charges  of  £ and  £ ,  or  such  of  them  as  shall 

be  unpaid  as  aforesaid,  and  all  arrears  thereof  respectively 
then  due,  or  which  shall  afterwards,  during  their  or  his 
continuance  in  possession,  accrue  of  the  same,  and  all 
costs,  damages,  and  expenses  incurred  by  reason  of  the 
non-payment  thereof  respectively,  or  the  recovering  or 
obtaining  payment  thereof  respectively,  or  otherwise 
relating  thereto.  And  if  the  legacy  duty  on  the  same 
rent-charges  or  either  of  them  shall  not  be  paid  by  the 
person  or  persons  for  the  time  being  entitled  in  reversion 
as  aforesaid,  then  and  so  often  the  said  trustees  or  trustee 
shall,  by  all  or  any  of  the  ways  and  means  aforesaid,  raise 
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and  pay  such  sum  or  sums  as  shall  be  required  for  legacy 
duty  on  the  said  rent-charges  or  either  of  them  when  and 
as  the  same  shall  be  wanted,  and  all  incidental  costs, 
damages,  and  expenses  as  aforesaid,  And  shall  pay 
the  surplus  of  the  monies  to  be  raised  as  aforesaid  to 
the  person  or  persons  for  the  time  being  entitled  in 
reversion  immediately  expectant  upon  the  same  term 
to  the  said  premises  therein  comprised;  And,  subject 
to  the  trusts  hereinbefore  declared,  shall  permit  Ihe 
rents  and  profits  of  the  same  premises,  or  such  part 
or  parts  thereof  as  shall  not  for  the  time  being  be  wanted 
for  the  purposes  aforesaid,  to  be  received  by  the  person 
or  persons  for  the  time  being  entitled  to  the  same  pre- 
mises in  reversion  immediately  expectant  upon  the  same 
term. 
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III.  Provided  alwats  and  I  hereby  declare  that,  if 
any  person  who,  under  this  my  will,  would  (but  for 
this  present  proviso)  for  the  time  being  be  entitled  to 
the  possession  or  receipt  of  the  rents  and  profits  of  the 
said  premises  herembefore  devised  [in  strict  settlement] 
as  tenant  for  life,  or  as  tenant  in  tail  [male  or  in  tail]  by 
purchase,  shall  be  under  the  age  of  twenty *one  years,  the 
said  [trustees],  and  the  [survivors  and]  survivor  of  them, 
and  the  executors  or  administrators  of  such  survivor,  shall 
enter  into  the  possession  or  the  receipt  of  the  rents  and 
profits  of  the  same  premises,  And  shall,  during  the 
minority  of  such  tenant  for  life,  or  tenant  in  tail  [male,  or 
in  tail]  by  purchase,  continue  in  such  possession  or 
receipt,  and  manage  or  superintend  the  management  of 
the  same  premises,  and  may  cut  timber  and  underwood 
from  time  to  time  in  the  usual  course  for  sale  or  repairs 
or  otherwise,  and  erect,  pull  down,  and  repair  houses  and 
other  buildings  and  erections,  and  drain  or  otherwise 
improve  all  or  any  of  the  said  premises,  and  insure  hooaesy 
buildings,  and  other  property  against  loss  and  damage  by 
fire,  and  make  allowances  to  and  arrangements  with 
tenants  and  others  and  accept  surrenders  of  leases  and 
tenancies,  and  generally  may  deal  with  the  premises  as 
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they  or  he  might  do  if  they  or  he  were  or  was  the  absolute  diolaratioh  is 
beneficial  owners  or  owner  thereof,  without  being  answer-  ^o^estatib!'" 
able  for  any  loss  or  damage  which  may  happen  thereby :  and  rickipv 
And  shall,  during  such  minority,  by  and  out  of  the  rents  ^""^oi ^mbt^°^ 
and  profits  of  the  said  premises  (including  the  produce  of  d'^who  mihowtt 
the  sale  of  timber  and  underwood),  pay  and  discharge  the  vob,  um  ob  in 
expenses  incurred  in  or  about  such  management,  or  in     *^'*'  ^'  *^* 

the  exercise  of  any  of  the  powers  aforesaid  or  otherwise  

in  respect  of  the  premises,  and  all  outgoings  which  they 
or  he  shall  think  fit  to  pay,  and  keep  down  any  aonual 
sum  or  sums  of  money  which  may  for  the  time  being  be 
charged  upon  the  same  premises  or  any  part  thereof, 
and  the  interest  of  any  principal  sum  or  sums  of  money 
which  may  be  charged  by  way  of  mortgage  or  other- 
wise upon  the  same  premises  or  any  part  thereof,  and 
apply  any  annual  sum  or  sums  of  money  which  they  or 
he  shall  think  proper,  according  to  the  age  of  such  minor, 
in  or  towards  the  maintenance,  education,  advancement, 
or  benefit  of  such  minor.  And  shall  invest  the  residue 
of  such  rents  and  profits  in  their  or  his  names  or  name 
in  or  upon  any  of  the  Public  Stocks  or  Funds  or 
Government  Securities  of  the  United  Kingdom,  or  upon 
real  securities  in  England,  Wales,  or  Ireland,  and  may 
from  time  to  time  vary  the  same  as  to  them  or  him 
shall  seem  meet.  And  shall  accumulate  the  dividends, 
interest,  and  income  of  the  said  stocks,  funds,  and  securi- 
ties in  the  way  of  compound  interest,  by  similarly  investing 
the  same  and  all  resulting  income  and  produce  thereof 
from  time  to  time ;  And  shall  stand  possessed  of  the 
said  rents  and  profits  and  the  said  original  and  accu- 
mulated stocks,  funds,  aad  securities,  and  the  dividends, 
interest,  and  income  thereof,  upon  the  trusts  following ; 
(that  is  to  say),  if  the  tenant  for  life,  or  tenant  in  tail 
[male,  or  in  tail]  by  purchase,  during  whose  minority 
the  said  rents  and  profits  shall  have  been  accumulated 
as  aforesaid,  shall  attain  the  age  of  twenty-one  years, 
Then  upon  trust  (unless  the  interest  of  such  tenant 
for  life,  or  tenant  in  tail  [male,  or  in  tail]  shall  have 
arisen  and  shall  determine  under  the  clauses  next  here- 


864  FORMS    IN   WILLS. 

DBOLABATiov  A8  iiiafter  referred  to  (t)  to  pay,  transfer,  or  assign  the 
^  !!^It^!^^  same  to  such  tenant  for  life,  or  tenant  in  tail  rmale, 

Of  BRATSoy  ^     ^  *• 

AVD  BioBiPT  or  in  tail],  his  or  her  executors  or  administrators,  as 

^*^of 'Imt^^"  personal  estate ;   But  if  such  tenant  for  life  or  tenant  in 

DUBiHo  MiHOEiTT  tail  [malc,  or  in  tail]  shall  die  under  the  age  of  twenty-one 

Foft  ura  OK  IK  years,  or  if  his  or  her  interest  in  the  said  rents  and  profits 

TAIL  oy  TH»  gjjjQj  jjj^yg  arisen  under  the  clauses  hereinbefore  contained 

xmriBRT. 

providing  for  the  destination  of  the  said  rents  and  profits 

after  the  forfeiture  of  a  tenant  for  life  and  a  vacancy  or 
contingency  of  issue  of  such  tenant  for  life,  and  such 
interest  shall  determine  by  such  issue  coming  into  exist- 
ence (j).    Then  from  and  after  the    decease   of  such 
person  or  the  birth  of  such  issue  as  aforesaid  upon  the 
trusts,  and  vdth  and  subject  to  the  powers,  provisoes, 
and  declarations  hereinafter  declared  and  contained  of 
and  concerning  the  monies  to  arise  from  a  sale  in  pur- 
suance of  the  power  of  sale  hereinafter  contained,  and 
the  stocks,  funds,  and  securities  in  or  upon  which  such 
monies  are  hereinaftier  authorised  to  be  invested,  and 
Power  to  lay  ont   the  dividends,  interest,  and  income  thereof;  PnovmsD 
l^'^^u^i       nevertheless  that  it  shaU  be  lawful  for  the  said  [trustees] 
improTementfl.      and   the    [survivors  and]  survivor    of   them,   and  the 

executors  or  administrators  of  such  survivor,  at  auy 
time  or  times  during  any  such  minority  as  aforesaid,  to 
apply  any  part  of  the  accumulations  of  such  minority  in 
such  manner  for  the  permanent  improvement  of  Ihe 
property  as  they  or  he  shall  think  fit. 

DMLAEATioB  AS       IV.  PROVIDED  ALWAYS  aud  I  hereby  declare    that  if 

OF  mtatmJ^tc!  ^y  person  who  under  this  my  will  would  (but  for  this 

i»uBiHo  MiHORi-   present  proviso)  for  the  time  being  be  entitled  to  the 

iH  ooxxoH      possession  or  receipt  of  the  rents   and   profits  of  the 

FOR  Lnr«  AHD    ggj^i  premises  hereinbefore  devised  [in  strict  settlement], 

UNDIVIDED      or  of  any  undivided  share  thereof  as  tenant  for  life,  or  as 

8HABB8. 


(•)  The  olanses  intended  are  the  shifting  olanses.    If  there  are  no 
shifting  clauses,  the  reference  will  be  omitted. 
(J)  See  supra,  (t). 
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tenant  in  tail  [male,  or  in  tail]  by  purchase,  shall  be   beolabitioh  as 
under  the  age  of  twenty-one  years,  the  said  [trustees]^  and  ^mItati^oto. 
the  [survivors  and]  survivor  of  them,  and  the  executors  or   J>vunQ  Mnou- 
administrators  of  such  survivor  shall  enter  into  the  pos-      »  oommoh 
session  or  the  receipt  of  the  rents  and  profits  of  the  same    '^*  ""  ^^ 

,    ,  IH  TAIL 

premises,  or  of  such  undivided  share  thereof.  And  shall  of  vhditided 
during  the  minority  of  such  tenant  for  life,  or  tenant  ^"^"^ 
in  tail  [male,  or  in  tail]  by  purchase,  continue  such 
possession  or  receipt,  and  manage  or  superintend  the 
management  of  the  same  premises,  or  of  such  undivided 
share  thereof,  and  may  cut  or  concur  in  cutting  timber 
and  underwood  from  time  to  time  in  the  usual  course  for 
sale  or  for  repairs  or  otherwise,  and  may  erect,  pull  down, 
and  repair,  or  concur  in  erecting,  pulling  down,  and 
repairing  houses  and  other  buildings  and  erections,  and 
drain  or  otherwise  concur  in  draining  or  otherwise 
improving  all  or  any  of  the  said  premises,  and  insure  or 
concur  in  insuring  houses,  buildings,  or  other  property 
against  loss  or  damage  by  fire,  and  make  or  concur  in 
making  allowances  to  and  arrangements  with  tenants  and 
others,  and  accept  or  concur  in  accepting  surrenders  of 
leases  and  tenancies,  and  may  generally  deal  or  concur  in 
dealing  with  the  premises  as  they  or  he  might  do  if  they 
or  he  were  or  was  the  absolute  owners  or  owner  thereof, 
or  of  such  undivided  share  thereof,  without  being  answer- 
able for  any  loss  or  damage,  which  may  happen  thereby ; 
And  shall  during  such  minority  by  and  out  of  the  rents 
and  profits  (including  the  produce  of  the  sale  of  timber 
and  underwood)  of  the  said  premises,  or  of  such  undivided 
share  thereof,  pay  and  discharge,  as  the  case  may  be,  the 
whole  or  a  proportionate  part  of  the  expenses  incurred  in 
or  about  such  management,  or  in  the  exercise  of  any 
of  the  powers  aforesaid  or  otherwise  in  respect  of  the 
premises,  or  of  such  undivided  share  thereof,  and  all  out- 
goings which  they  or  he  shall  think  fit  to  pay,  and  keep 
down,  as  the  case  may  be,  the  whole  or  a  proportionate 
part  of  any  annual  sum  or  sums  of  money  which  may 
for  the  time  being  be  charged  upon  the  same  premises,  or 
any  part  thereof,  and  the  interest,  or  a  proportionate  part 
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of  the  interest  of  any  principal  sum  or  sums  of  money 
which  may  be  charged  by  way  of  mortgage  or  otherwise 
upon  the  said  premises,  or  any  part  thereof,  and  apply 
any  annual  sum  or  sums  which  they  or  he  shall  think 
proper,  according  to  the  age  of  such  minor,  in  or  towards 
the  maintenance,  education,  advancement,  or  benefit,  of 
such  minor ;  And  shall  invest  the  residue  of  such  rents 
and  profits  in  their  or  his  names  or  name,  in  or  upon  any 
of  the  Public  Stocks,  or  Funds,  or  Government  Securities 
of  the  United  Kingdom,  or  upon  real  securities  in  England, 
Wales,  or  Ireland,  and  may  from  time  to  time  vazr  the 
same  as  to  them  or  him  shall  seem  meet,  and  shall 
accumulate  the  dividends,  interest,  and  income  of  the 
said  stocks,  funds  and  securities,  in  the  way  of  compound 
interest,  by  similarly  investing  the  same  and  all  resulting 
income  and  produce  thereof  from  time  to  time  ;  And  shall 
stand  possessed  of  the  said  rents  and  profits,  and  the  said 
original  and  accumulated  stocks,  funds,  and  securities  and 
the  dividends,  interest,  and  income  thereof,  Upon  the  trusts 
following  (that  is  to  say),  if  the  tenant  for  life,  or  tenant 
in  tail  [male,  or  in  tail]  by  purchase,  during  whose 
minority  the  said  rents  and  profits  shall  have  been  accu- 
mulated as  aforesaid  shall  attain  the  age  of  twenty-one 
years.  Then  upon  trust  (unless  the  interest  of  such  tenant 
for  life,  or  tenant  in  tail  [male,  or  in  tail],  shall  have  arisen 
and  shall  determine  under  the  clauses  next  hereinafter 
referred  to),  to  pay,  transfer,  or  assign  the  same  to  such 
tenant  for  life,  or  tenant  in  tail  [male,  or  in  tail],  his  or 
her  executors  or  administrators  as  personal  estate ;  But 
if  such  tenant  for  life,  or  tenant  in  tail  [male,  or  in  tail], 
shall  die  under  the  age  of  twenty-one  years,  or  if  his  or 
her  interest  in  the  said  rents  and  profits  shall  have  arisen 
under  the  clauses  hereinbefore  contained,  providing  for 
the  destination  of  the  said  rents  and  profits  after  the 
forfeiture  of  a  tenant  for  life,  and  a  vacancy  or  contin- 
gency of  issue  of  such  tenant  for  life,  and  such  interest 
shall  determine  by  such  issue  coming  into  existence, 
Then,  from  and  after  the  decease  of  such  person,  or  the 
birth  of  such  issue  as  aforesaid,  upon  the  trusts,  and  with 
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and  subject  to  the  powers,  proYisoes,  and  declarations 
hereinafter  declared  and  contained  of  and  concerning  the 
monies  to  arise  from  a  sale  in  pursuance  of  the  power  of 
sale  hereinafter  contained,  and  the  stocks,  fiinds,  and 
securities  in  or  upon  which  such  monies  are  hereinafter 
authorised  to  be  invested,  and  the  dividends,  interest,  and 
income  thereof.  Provided  nevertheless  that  it  shall  be 
lawful  for  the  said  [trvstees],  and  the  [survivors  and] 
survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  at  any  time  or  times  during  any  such 
minority  as  aforesaid,  to  apply  or  concur  in  applying  any 
part  of  the  accumulations  of  such  minority  in  such 
manner  for  the  permanent  improvement  of  the  property, 
or  of  such  undivided  share  thereof,  as  they  or  he  shall 
think  fit. 
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y.  And  I  HEBEBY  declare  that  the  said  premises  are 
hereby  limited  to  the  said   [trustees],  their  executors, 

administrators,  and  assigns,  for  the  said  term  of 

years,  Upon  tbust  that  if  there  shall  be  any  child  or 
children  of  my  body  living  at  my  death,  or  bom  in  due 
time  afterwards  (other  than  the  first  or  only  son,  or  any 
other  son  or  sons,  who  before  his  or  their  respectively 
attaining  the  age  of  twenty-one  years  shall  become 
entitled  under  this  my  will,  to  the  said  premises  for 
the  first  estate  in  tail  [male]),  who  being  a  son  or 
sons  shall  attain  the  age  of  twenty-one  years,  or  being  a 
dai^hter  or  daughters  shall  attain  that  age  or  marry,  then 
the  said  [trustees]^  or  the  [survivors  or]  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  shall, 
hy  the  sale  of  timber  or  minerals,  or  by  mortgage  of  the 
said  premises  or  any  of  them  for  all  or  any  part  of  the  same 
term,  or  by  and  out  of  the  rents  and  profits  of  the  same 
premises  or  any  of  them,  for  all  or  any  part  of  the 
same  term,  or  by  all   or  any  of  the  ways  and  means 
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{k)  For  the  trasts  of  saoli  a  term,  where  there  is  a  tenant  for  Kfe, 
the  Forms  in  Settlements,  supra,  p»  314.  • 


368 


FOEMS   IN   WILLS. 


TRUSTS  or  TiRx  oforesaid,  or  by  any  other  reasonable  ways  or  means, 

wKmn^joK    "^s®>  ^^^  *^6  portion  or  portions  of  such  child  or  children 

TouHoiB  oHiL-    as  aforcsaid  (other  than  a  first  or  only  son  or  other  son 

^MOE^iTK     o'  sons  so  entitled  as  aforesaid),  such  sum  as  hereinafter 

USUAL  0LAU8K8.   mcutioned,  that  is  to  say,  If  there  shall  be  but  one  such 

child  (other  than  as  aforesaid),  the  sum  of  £ ,  to  be 

paid  to  such  child  being  a  son  at  his  age  of  twenty-one 
years,  or  being  a  daughter  at  her  age  of  twenty-one  years 
or  day  of  marriage  which  shall  first  happen ;  And  if 
there  shall  be  but  two  such  children  (other  than  as  afore- 
said) the  sum  of  £ ;  And  if  there  shall  be  but  three 

such  children  (other  than  as  aforesaid)  the  sum  of  £ ; 


Tnisifor 
maintenaaee. 


And  if  there  shall  be  four  or  more  such  children  (other 

than  as  aforesaid)  the  sum  of  £ :  The  said  sum  of 

£ — J^,  £ ,  or  £ ,  as  the  event  may  happen,  to  be 

divided  between  the  children  entitled  thereto  respectively 
in  equal  shares,  and  to  be  paid  to  them  respectively,  being 
a  son  or  sons  at  his  or  their  age  or  respective  ages  of 
twenty-one  years,  and  being  a  daughter  or  daughters 
at  her  or  their  age  or  respective  ages  of  twenfy-one  years 
or  day  or  respective  days  of  marriage  which  shall  first 
happen.  And  upon  further  trust,  that  they  the  said 
trustees  or  trustee  for  the  time  being  shall,  by  and  out 
of  the  rents  and  profits  of  the  said  premises  comprised 

in  the  said  term  of years,  or  any  part  thereof,  raise, 

for  the  maintenance  or  education  of  every  or  any  child  for 
the  time  being  entitled  in  expectancy  to  a  portion  under 
the  trusts  hereinbefore  declared,  such  yearly  sum  or 
sums  of  money  (not  exceeding  what  the  interest  of  the 
then  expectant  portion  of  such  child  would  amount  to  afier 
the  rate  o{  £i  per  cent,  per  annum),  as  the  said  [trustees], 
or  the  [survivors  or]  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  shall  deem  proper, 
the  said  yearly  sum  or  sums  of  money  to  be  clear  of  all 
deductions,  and  to  be  raised  and  paid  and  applied  in 
such  manner  and  at  such  times  as  to  the  said  trustees  or 
trustee  for  the  time  being  shall  seem  meet ;  And  the  said 
trustees  or  trustee  for  the  time  being  may  either  them- 
selves or  himself  so  apply  the  same,  or  may  pay  the  same 


REAL   ESTATE.  3G9 


to  the  guardian  or  guardians  of  such  child  for  the  purpose 
aforesaid,  without  seeing  to  the  application  thereof.    Pro- 


TRUSTS  or 

TBRM  lOB 
.  i.  .  EAISIHG  P0RTI0H8 

viDED  ALWAYS,  that  it  shall  be  lawful  for  the  said  trustees     vor  tounokb 


OBILDBBN  or 
TESTATOR, 


or  trustee  for  the  time  being,  by  the  ways  and  means 

aforesaid,  or  any  of  them,  to  raise  any  sum  or  sums  of     with  usual 

money  not  exceeding  in  the  whole  one  {I) part  of  the  — '. — 

then  expectant  or  presumptive  portion  under  the  trusts  -^d^aaoement 
aforesaid  of  any  son  for  the  time  being  entitled  in  expect- 
ancy to  a  portion  under  the  trusts  aforesaid,  and  to  pay 
and  apply  the  money  so  to  be  raised  for  the  advancement, 
preferment,  or  benefit  of  such  son,  as  the  same  trustees 
or  trustee  for  the  time  being  shall  think  fit :  Provided  px^Tiso  as  to 
ALWAYS,  that  every  sum  of  money  which  shall  be  raised  ®^®°**  *?  ^^^ 

*'  "^  sums  raised 

for  the  advancement  or  benefit  of  any  such  son  as  afore-  for  adTancement 
said  shall  be  considered  and  taken  to  be  in  part  of  the  i^*^^t  aa 
portion  provided  for  such  son  under  the  trusts  aforesaid,  portions ;  and 
either  in  the  event  of  his  becoming  entitled  to  a  portion  not  to  betaken. 
under  the  same  trusts,  or  in  the  case  provided  for  in  the 
proviso  next  hereinafter  contained,  but  not  otherwise : 

Provided  always,  that  no  more  than  the  sum  of  £ 

shall  be  raisable  for  portions  under  the  trusts  hereinbefore 
declared,  and  for  the  advancement  or  benefit  of  sons 
under  the  power  for  that  purpose  hereinbefore  contained, 
so  that,  if  by  reason  of  any  sum  or  sums,  having  been 
raised  for  the  advancement  or  benefit  of  any  son  or  sons, 

but  for  this  present  proviso  more  than  the  sum  of  £ 

would  have  been  raisable  for  portions  and.  for  the  advance- 
ment or  benefit  of  such  son  or  sons,  so  much  of  the  sum 
raisable  for  such  portions  as  shall  form  the  excess  shall 
absolutely  sink  into  the  estate  and  not  to  be  raised. 
Provided  also,  that  if  I  shall  in  my  lifetime  give  to  or  Sums  adyanoed 
advance  with  [or  covenant  to  give  to  or  advance  with]  any  ?  'testator's  life- 

o  -       ^    ^jun^  to  be  taken 

child,  for  whom  a  portion  is  intended  to  be  hereby  pro-  in  part  of  por- 
vided  as  aforesaid,  any  sum  or  sums  for  or  towards  his  or  **^^"* 
her  advancement  or  benefit,  then  and  in  every  such  case, 
unless  I  shall  in  writing  direct  the  contrary,  if  such  sum 


(/)  Usually  a  third  or  a  half. 
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VBU8T8  ov       or  sums  shall  be  equal  to  or  greater  than  the  whole 

RAisraopoRnoHs  ^^  ^^  portion  intended  to  be  hereby  provided  for  such 

»0E  TouHOHR     child,  the  same  shall  be   accounted  in  full  satisfaction 

TESTATOB       ^f  thc  wholc  of  such  portion ;  But  if  such  sum  or  sums 

of   money  shall  be  less  than  such  portion,  the  same 

shall  be   accounted   as  part  of  such  portion,  and   such 

money  only  shall  be  raised  under  the  trusts  of  the  said 

term  of years  for  the  portion  or  portions  of  the 

child  or  children  to  or  with  whom  such  sum  or  sums 
shall  be  given  or  advanced  [or  shall  be  covenanted  to 
given  or  advanced]  by  me  as  be  aforesaid,  as  together 
with  such  sum  or  sums  of  money  will  amount  to  the 
sum  of  money  intended  to  be  hereby  provided  for  such 
No  Boms  to  be      child  or  children  as  aforesaid  under  the  trusts  of  the 

tiOTLUMTOW*'^"    ^^^^  *®^^^  ^^  years.       Provided    always,  and  I 

hereby  declare  that  the  said  trustees  or  trustee  shall 
not  mortgage,  sell,  or  otherwise  dispose  of  any  of 
the  said  premises  comprised  in  the  said  term  of  — — 
years,  until  one  of  the  said  portions,  or  some  part 
thereof  shall  have  become  payable  under  the  trusts 
Surplus  rents  hereinbefore  declared  (m) ;  Provided  always,  and  I 
MTWH^ner!  ^  hereby  declare,  that,  subject  to  the  trusts  herein- 
before declared,  and  to  the  right  of  the  said  [trus- 
teeajy  and  every  of  them,  their  and  every  of  their  executors 
or  administrators,  and  all  future  trustees,  if,  any  of 
the  same  term,  by  any  of  the  ways  and  means  afore- 
said, to  raise  and  reimburse  themselves  or  himself  all 
costs  and  expenses  incurred  in  relation  to  the  tilists 
aforesaid,  the  rents  and  profits  of  the  said  premises,  or  so 
much  of  the  same  rents  and  profits  as  shaU  firom  time  to 
time  remain  after  answering  the  trusts  aforesaid,  shall  be 
received  by  the  person  or  persons  for  the  time  being 
entitled  to  the  same  premises  in  reversion  expectant  on 
the  said  term. 


(m)  As  to  the  effect  of  this  proviso,  and  the  qnestions  generally  as 
to  the  time  at  whioh  the  portions  onght  to  be  raised  and  paid,  see 
GiUihrand  v.  Ooold,  5  Sim.  149. 
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VI.  Provided  always,  and  I  hereby  declare,  that  it       wwbe  ot 
shall    be  lawful  for  every    person  hereby  made  tenant 


for  life  of  the  said  premises  hereinbefore  devised  [in 
strict  settlement],  either  before  or  after  he  shall  under 
this  my  will  be  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  of  the  said  premises 
(but  subject  and  without  prejudice  to  the  uses  and  estates 
preceding  the  estate  of  the  person  for  the  time  being  exer- 
cising this  present  power,  and  to  the  powers  annexed  to 
such  preceding  uses  or  estates,  and  to  the  uses  or  estates 
limited  in  exercise  of  such  powers),  by  any  deed  or  deeds 
with  or  without  power  of  revocation  and  new  appointment, 
or  by  will  or  codicil,  to  appoint  to  any  woman  whom  he 
may  marry  or  may  have  married,  for  herUfe  orfor  any  less 
period,  any  yearly  rent-charge  or  rent-charges,  not 
exceeding  in  the  whole  for  any  one  such  woman  the 

yearly  sum  of  £ ,  to  be  charged  upon  all  or  any  of  the 

said  premises  hereinbefore  devised  [in  strict  settlement], 
without  any  deduction  except  legacy  duty,  and  to  be  paid 
at  such  time  and  in  such  manner  as  to  the  person  for  the 
time  being  exercising  this  present  power  shall  seem  meet, 
and  to  appoint  to  such  woman  usual  powers  and  remedies 
for  recovering  and  enforcing  payment  of  the  said  rent- 
charge  or  rent-charges,  by  distress  and  entry  upon  and 
detention  of  the  possession  and  perception  of  the  rents 
and  profits  of  the  premises  charged  therewith ;  And  also, 
to  appoint  the  premises  so  charged  to  any  person  or  per- 
sons for  any  term  of  years,  with  or  without  impeachment 
of  waste,  upon  such  usual  trusts  for  better  securing  the 
payment  of  the  same  rent-charge  or  rent-charges  respec- 
tively,  as  to  the  person  for  the  time  being  exercising  this 
present  power  shall  seem  meet.  And  I  hereby  declare, 
that  the  said  power  of  jointuring  may  be  exercised  as 
often  as  any  person  for  the  time  being  entitled  to  exercise 
the    same  shall  marry.     Provided    always  (n),  and  I  No  jointure  to 


(n)  If  the  form  YII.  infra,  p.  372  is  also  inserted  in  a  settlement, 
this  and  the  following  proviso  will  be  omitted,  as  they  are  embodied 
in  form  YII. 

B    B    2 
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SBU8T8  ov       or  sums  shall  be  equal  to  or  greater  than  the  whole 

EAiswopownoics  ^^  *^®  portion  intended  to  be  hereby  provided  for  such 

roE  TouHQEB     child,  the  same  shall  be   accounted  in  full  satisfaction 

TESTATOR       ^f  the  whoIe  of  such  portion ;  But  if  such  sum  or  sums 

of   money  shall  be  less  than  such  portion,  the  same 

shall  be  accounted  as  part  of  such  portion,  and  such 

money  only  shall  be  raised  under  the  trusts  of  the  said 

term  of years  for  the  portion  or  portions  of  the 

child  or  children  to  or  with  whom  such  sum  or  sums 
shall  be  given  or  advanced  [or  shall  be  covenanted  to 
given  or  advanced]  by  me  as  be  aforesaid,  as  together 
with  such  sum  or  sums  of  money  wUl  amount  to  the 
sum  of  money  intended  to  be  hereby  provided  for  such 
No  suns  to  be      child  Or  children  as  aforesaid  under  the  trusts  of  the 

SonU wlyaWA^"    ^^  *^™^  ^^  years.       Provided    always,  and  I 

hereby  declare  that  the  said    trustees  or  trustee  shall 
not    mortgage,   sell,    or    otherwise    dispose  of   any   of 

the  said  premises  comprised  in  the  said  term  of 

years,  until  one  of  the  said  portions,  or  some  part 
thereof  shall  have  become  payable  under  the  trusts 
Suiplos  rents  hereinbefore  declared  (m)  ;  Provided  always,  and  I 
Mvwiioiiffl^  ^  hereby  declare,  that,  subject  to  the  trusts  herein- 
before declared,  and  to  the  right  of  the  said  [fnu- 
teesjy  and  every  of  them,  their  and  every  of  their  executors 
or  administrators,  and  all  future  trustees,  if,  any  of 
the  same  term,  by  any  of  the  ways  and  means  afore- 
said, to  raise  and  reimburse  themselves  or  himself  all 
costs  and  expenses  incurred  in  relation  to  the  tilists 
aforesaid,  the  rents  and  profits  of  the  said  premises,  or  so 
much  of  the  same  rents  and  profits  as  shall  from  time  to 
time  remain  after  answering  the  trusts  aforesaid,  shall  be 
received  by  the  person  or  persons  for  the  time  being 
entitled  to  the  same  premises  in  reversion  expectant  on 
the  said  term. 


(m)  As  to  the  effect  of  this  proviso,  and  the  questions  generally  as 
to  the  time  at  which  the  portions  ought  to  be  raised  and  paid,  aee 
GxUibrand  v.  Ooold,  5  Sim.  149. 
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VI.  Provided  always,  and  I  hereby  declare,  that  it       «>^»  <>» 

shall    be  lawful  for  every    person  hereby  made  tenant 

for  life  of  the  said  premises  hereinbefore  devised  [in 
strict  settlement],  either  before  or  after  he  shall  under 
this  my  will  be  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  of  the  said  premises 
(but  subject  and  without  prejudice  to  the  uses  and  estates 
preceding  the  estate  of  the  person  for  the  time  being  exer- 
cising this  present  power,  and  to  the  powers  annexed  to 
such  preceding  uses  or  estates,  and  to  the  uses  or  estates 
limited  in  exercise  of  such  powers),  by  any  deed  or  deeds 
with  or  without  power  of  revocation  and  new  appointment, 
or  by  will  or  codicil,  to  appoint  to  any  woman  whom  he 
may  marry  or  may  have  married,  for  her  life  or  for  any  less 
period,  any  yearly  rent-charge  or  rent-charges,  not 
exceeding  in  the  whole  for  any  one  such  woman  the 

yearly  sum  of  £ ,  to  be  charged  upon  all  or  any  of  the 

said  premises  hereinbefore  devised  [in  strict  settlement], 
without  any  deduction  except  legacy  duty,  and  to  be  paid 
at  such  time  and  in  such  manner  as  to  the  person  for  the 
time  being  exercising  this  present  power  shall  seem  meet, 
and  to  appoint  to  such  woman  usual  powers  and  remedies 
for  recovering  and  enforcing  payment  of  the  said  rent- 
charge  or  rent-charges,  by  distress  and  entry  upon  and 
detention  of  the  possession  and  perception  of  the  rents 
and  profits  of  the  premises  charged  therewith ;  And  also, 
to  appoint  the  premises  so  charged  to  any  person  or  per- 
sons for  any  term  of  years,  with  or  without  impeachment 
of  waste,  upon  such  usual  trusts  for  better  secunng  the 
payment  of  the  same  rent-charge  or  rent-charges  respec- 
lively,  as  to  the  person  for  the  time  being  exercising  this 
present  power  shall  seem  meet.  And  I  hereby  declare, 
that  the  said  power  of  jointuring  may  be  exercised  as 
often  as  any  person  for  the  time  being  entitled  to  exercise 
the    same   shall  marry.      Provided    always  (n),  and  I  No  jointure  to 


(n)  If  the  form  YII.  infra,  p.  372  is  also  inserted  in  a  settlement, 
this  and  the  following  proyiso  will  be  omitted,  as  they  are  embodied 
in  form  VII. 
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pownt  or 
joivTDRiira. 

be  a  charge 
vnleBB  the 
appointor  or  hu 
iasue  become 
entitled  in  pos- 
eession. 


Estates  not  to 
be  at  one  time 
liable  to  pay- 
ment of  more 
than  a  certain 
Bam  for 
jointureB. 


hereby  furiher  declare,  that  no  jointure  which  may  be 
appointed  under  the  power  lastly  hereinbefore  contained 
shall  become  a  lien  upon  any  of  the  said  premises,  or  be 
payable,  unless  either  the  person  so  appointing  the  same 
shall  be  or  become  entitled  to  the  possession  or  the 
receipt  of  the  rents  and  profits  of  the  said  premises,  or 
some  issue  of  such  person  shall,  or  if  of  fuU  age  would« 
become  so  entitled.  Provided  always,  and  I  hereby 
declare,  that  none  of  the  said  premises  shall  under  the 
power  lastly  hereinbefore  contained,  be  at  any  one  time 
subject  to  the  pa3rment  of  rent  charges  exceeding  in  the 

whole  the  annual  sum  of  £ ,  so  that  if,  in  consequence 

of  the  exercise  of  the  same  power,  the  said  premises  or 
any  of  them  would  but  for  this  present  proviso  have  been 
for  the  time  being  charged  with  the  payment  of  rent- 
charges  exceeding  in  the  whole  the  annual  sum  of  £ , 

the  rent-charge  or  rent-charges  by  which  such  excess  shall 
have  been  occasioned,  or  such  part  thereof  respectively  as 
shall  have  occasioned  and  shall  form  such  excess,  shall 
during  the  continuance  of  such  excess  absolutely  sink 
into  and  not  be  raisable  out  of  the  said  premises,  and  the 
same  rent-charges  respectively  shall  have  preference  and 
priority  of  payment  according  to  the  priority  in  order 
of  limitation  of  the  estates  of  the  several  persons  exer* 
cising  the  said  power  lastly  hereinbefore  contained. 


POWKR  FOB 

VBMALB  TBNAHI8 

won  LIPB  TO 

▲PPOIKT  BKHT 

OHABOBS    TO 

HUBBAKDB. 


Vn.  Provided  always,  and  I  hereby  declare  that  it 
shall  be  lawful  for  every  female  tenant  for  life  of  the  said 
premises  under  the  devise  Dn  strict  settlement]  herein- 
before contained,  either  before  or  after  she  shall  under 
this  my  will  be  entitled  to  the  possession  or  to  the  receipt 
of  the  rent  and  profits  of  the  said  premises,  and  notwith- 
standing coverture  (but  subject  and  without  prejudice  to 
the  uses  and  estates  preceding  the  estate  of  the  person 
for  the  time  being  exercising  this  present  power,  and  to 
the  powers  annexed  to  such  preceding  uses  or  estates, 
and  to  the  uses,  estates,  and  charges  limited  in  exercise  of 
all  or  any  of  such  powers),  by  any  deed  or  deeds,  writing 
or  writings  sealed  and  delivered,  with  or  without  power 
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of  revocation  and  new  appointment,  or  by  will  or  codicil,       power  foe 

.  »     ^     A  1111  1  VEVALB  TSNAXTS 

to  appoint  to  any  husband  whom  she  may  marry  or  may  roR  ufb  to 

have  married,  for  his  life  or  for  any  less  period,  any  appoint  rkst- 

•^  1 .  .  1  CHARGES  TO 

yearly  rent-charge  or  rent-charges  not  exceedmg  m  the       hubbabds. 


whole  for  any  one  such  husbaiud  the  yearly  siun  of  £ , 

to  be  charged  upon  all  or  any  of  the  said  premises  here- 
inbefore devised  [in  strict  settlement],  without  any  deduc- 
tion except  legacy  duty,  and  to  be  paid  at  such  times  and 
in  such  manner  as  to  the  person  for  the  time  being  exer- 
cising this  present  power  shall  seem  meet ;  and  also  to 
appoint  to  such  husband  usual  powers  and  remedies  for 
recovering  and  enforcing  payment  of  such  rent-charge  or 
rent-charges  respectively,  by  distress  and  entry  upon  and 
detention  of  the  possession,  and  perception  of  the  rents 
and  profits  of  the  premises  charged  therewith ;  And  also 
to  appoint  the  premises  so  charged  as  aforesaid  to  any 
person  or  persons  for  any  term  of  years,  with  or  without 
impeachment  of  waste,  upon  such  usual  trusts  for  better 
securing  the  payment  of  the  same  rent-charge  or  rent- 
charges  respectively  as  to  the  person  for  the  time  being 
exercising  this  present  power  shall  seem  meet:  Pro- 
vided ALWAYS  (o),  and  I  hereby  further  declare  that 
no  rent-charge  which'  may  be  appointed  under  the  power 
of  jointuring  or  under  the  power  of  charging  rent- 
charges  hereinbefore  contained,  shall  become  a  lien  upon 
any  of  the  said  premises,  or  be  payable,  unless  either  the 
person  appointing  the  same  shall  be  or  become  entitled 
to  the  possession  or  the  receipt  of  the  rents  and  profits 
of  the  said  premises,  or  some  issue  of  such  person  shall, 
or  if  of  fall  age  would,  become  so  entitled :  Provided  Property  not  to 
ALWAYS,  and  I  hereby  declare,  that  none  of  the  said  pre-  )?  ^^^®  **  °°® . 

'  .  .  .         **"'®  *^  payment 

mises  shall  under  the  powers  of  jointuring  and  charging  of  moTethanft 
rent-charges  hereinbefore  contained,  or  of  either  of  them,  ^^t- <^tfijges. 
be  at  any  one  time  subject  to  the  payment  of  rent-charges 
exceeding  in  the  whole  the  annual  sum  of  £ ;  so  that 


(o)  If  a  power  of  jointuring  has  not  been  previously  introduced 
into  the  will,  instead  of  this  and  the  following  proviso,  the  correspond- 
ing^ provisoes  in  the  power  of  jointuring,  ante,  p.  371-2  must  be  used. 


CHABGK8  TO 
HU8BAHD8. 
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pown  FOB      if,  in  consequence  of  the  exercise  of  the  same  powers  or 
"iIob'life'to"  ^i^®^   of  them,  the  said  premises  or  any  part  thereof 
APPOINT  BEHT-    would  but  for  this  present  proviso  have  been  for  the  time 

being  charged  with  the  payment  of  rent-charges  exceed- 
ing in  the  whole  the  annpal  sum  of  £ ,  the  rent- 
charge  or  rent-charges  by  which  such  excess  shall  have 
been  occasioned,  or  such  part  thereof  respectively  as  shall 
have  occasioned  or  shall  form  such  excess,  shall  during 
the  continuance  of  such  excess  absolutely  sink  into  and 
not  be  raisable  out  of  the  said  premises ;  and  the  same 
rent-charges  respectively  shall  have  preference  and  priority 
of  payment,  according  to  the  priority  in  order  of  limita- 
tion of  the  estates  of  the  several  persons  exercising  the 
said  powers  respectively. 


ODAROIKa 
POBTIONS. 


powKB  OP  VIII.  Provided  always,  and  I  hereby  declare,  that  it 
shall  be  lawful  for  every  person  hereby  made  tenant 
for  life  of  the  said  premises  hereinbefore  devised  j^ 
strict  setflement],  either  before  or  after  he  shall  under 
this  my  will  for  the  time  being  be  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  and  profits  of  the 
same  premises,  by  any  deed  or  deeds  with  or  without  power 
of  revocation  and  new  appointmeiTt,  or  by  will  or  codicil 
(but  subject  and  without  prejudice  to  the  uses  and  estates 
preceding  the  estate  of  the  person  for  the  time  being 
exercising  this  present  power,  and  to  the  powers  annexed 
to  such  preceding  uses  or  estates,  and  to  the  uses  or 
estates  limited  in  exercise  of  such  powers),  to  charge  all 
or  any  of  the  said  premises  hereinbefore  devised  [in 
strict  settiement]  with  the  payment  of  any  sum  or  sums 
not  exceeding,  in  the  different  events  hereinafter  speci- 
fied, the  different  sums  hereinafter  mentioned,  as  and 
for  the  portion  or  portions  of  his  chUd  or  children,  or 
any  one  or  more  exclusively  of  the  other  or  others  of  his 
children  (other  than  a  first  or  only  son  [or  an  eldest 
daughter]  entifled  under  or  by  virtue  of  this  my  will  to 
the  possession  or  to  the  first  estate  of  inheritance  of  the 
same  premises) ;  (that  is  to  say),  If  there  shall  be  but  one 
such  child  (other  than  as  aforesaid)  the  sum  of  £ ; 
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And  if  there  shall  be  but  two  such  children  (other  than       powbb  ob 

as  aforesaid)  the  sum  of  £ ;  And  if  there  shall  be       ^rtions. 

but  three  such  children  (other  than  as  aforesaid),  the  sum  of 

£ ;  And  if  there  shall  be  four  or  more  such  children 

(other  than  as  aforesaid)  the  sum  of  £ ,  To  be  an 

interest  or  interests  vested  in  and  to  be  payable  unto  or 
among  such  child  or  children  or  any  one  or  more  exclu- 
sively of  the  other  or  others  of  such  children,  at  such  age 
or  time,  ages  or  times,  in  such  manner,  and  if  more  than 
one  in  such  shares,  and  to  be  subject  to  such  powers  of 
appointment  by  the  person  for  the  time  being  exercising 
this  present  power,  or  any  other  person  or  persons,  and 
to  such  provisions  for  the  maintenance,  education,  and 
advancement  of  any  such  child  or  children,  at  the  discre- 
tion of  any  trustees  or  trustee  or  otherwise,  and  to  such 
other  powers  and  provisions  for  the  benefit  of  such  child 
or  children  or  some  of  them,  as  the  person  for  the  time 
being  exercising  this  present  power  shall  in  manner  afore- 
said direct:  And  bt  the  same,  or  any  other  deed  or 
deeds,  or  by  will  or  codicil  (but  subject  and  without  pre- 
judice as  aforesaid),  to  charge  the  premises  charged  with 
such  portion  or  portions  respectively  with  the  payment  of 
any  annual  sum  or  simis  of  money  (not  exceeding  what  the 
interest  of  the  sum  or  sums  of  money  so  charged  for  a 
portion  or  portions  would  amount  to  after  the  rate  of  4 
per  cent,  per  annum),  to  be  applied  for  or  towards  the 
maintenance  or  education  of  the  child  or  children  for 
whom  the  portion  or  portions  charged  as  aforesaid  shall 
be  intended,  in  the  meantime  until  such  portion  or  por- 
tions shall  become  payable  ;  the  said  annual  sum  or  sums 
of  money  to  be  clear  of  all  deductions,  and  to  commence 
from  such  period  or  periods,  and  to  be  raised  and  paid 
and  applied  in  such  proportions,  at  such  times,  and  in 
such  manner,  as  the  person  for  the  time  being  exercising 
this  present  power  shall  in  manner  aforesaid  direct :  And  • 
BY  THE  SAHiE  or  any  other  deed  or  deeds,  or  by  will  or 
codicil  (but  subject  and  without  prejudice  as  aforesaid),  to 
appoint  the  premises  charged  as  aforesaid  to  any  person  or 
persons  for  any  term  or  terms  of  years,  with  or  without 
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powiB  or 

OHABOIRO 
PORTIONS. 


No  portion  to 
be  a  charge 
unlefls  the 
person  chaiging 
or  hia  issue 
become  entitled 
in  possession. 


Bstates  not  to 
be  charged  with 
more  tham  a 
certain  sum  for 
portions. 


impeachment  of  waste,  upon  usaal  tnists,  by  mortgage  or 
otherwise  to  raise  the  principal  money  and  annual  sam 
or  smns  so  charged  as  aforesaid,  and  the  cost  and  ex- 
penses (if  any)  to  be  incurred  in  or  about  the  execution  of 
the  trusts  thereof.  Provided  alwats,  and  I  hereby 
declare,  that  no  portion  charged  under  the  power  lastly 
hereinbefore  contained,  nor  any  interest  on  any  such  por. 
tion,  nor  any  part  thereof  respectively,  shall  become  a 
lien  upon  any  of  the  said  premises,  or  be  payable,  unless 
either  the  person  so  charging  the  same  shaU  under 
this  my  will,  be  or  become  entitled  to  the  posses- 
sion or  to  the  receipt  of  the  rents  and  profits  of  the 
same  premises,  or  unless  some  issue  of  such  person  shall, 
or  if  of  full  age  would  become  so  entitled.  Provided 
always,  and  I  declare,  that  none  of  the  said  premises 
shall  under  the  power  lastly  hereinbefore  contained, 
become  ultimately  subject  to  the  payment  of  any  greater 
sum    of   money  in   the  .  whole  for  portions  than    the 

principal  sum  of  £ ,  so  that  if,  in  consequence  of  the 

exercise  of  the  same  power,  the  said  premises  or  any 
of  them  would,  but  for  this  present  proviso,  have  been 
charged  for  portions  with  a  greater  sum  in  the  whole  than 

the  principal  sum  of  £ ,  the  charge  or  charges  by 

which  such  excess  shall  have  been  occasioned,  or  such 
part  thereof  respectively  as  shall  have  occasioned  or  shall 
form  such  excess,  shall  absolutely  sink  into  and  not  be 
raisable  out  of  the  said  premises,  and  the  same  portions 
respectively  shall  have  preference  and  priority  of  payment 
according  to  the  .priority  in  order  of  limitation  of  the 
estates  of  the  several  persons  exercising  the  said  power 
lastly  hereinbefore  contained. 


POWIR  OP 

LSASIHO  rOB 

TWieKTT-05l| 

TJU.B8. 


IX.  Provided  always,  and  I  hereby  declare,  that  it 
shall  be  lawful  for  every  person  hereby  made  tenant  for 
life  of  the  said  premises  hereinbefore  devised  [in  strict 
settlement],  when  he  shall  be  entitled  to  the  possession  or 
the  receipt  of  the  rents  and  profits  of  the  same  premises, 
and  also  for  the  said  [trustees]  and  the  [survivors  and] 
survivor  of  them,  and  the  executors  or  administrators  of 
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such  survivor,  during  the  minority  of  any  person  who  if 
of  full  age  would  under  this  my  will  be  for  the  time  being 
entitled  to  the  possession  or  the  receipt  of  the  rents  and 
profits  of  the  same  premises,  by  deed  to  appoint  by  way 
of  lease  all  or  any  of  the  same  premises  for  any  term  of 
years,  absolute,  or  determinable  at  the  option  of  either 
party  or  of  one  party  only,  not  exceeding  twenty-one 
years  to  take  effect  in  possession,  or  within  six  calendar 
months  after  the  date  of  the  appointment,  so  as  there  be 
reserved  the  best  yearly  rent  or  rents  to  be  incident  to 
the  immediate  reversion  that  can  be  reasonably  gotten 
without  taking  anything  in  the  nature  of  a  fine  or  pre- 
mium, (but  in  case  under  this  power  any  lease  shall  be 
made  on  the  surrender  of  a  former  lease,  the  value  of  the 
lessee's  interest  under  such  surrendered  lease  may  be 
taken  into  account  in  fixing  the  terms  of  the  new  lease), 
and  80  as  there  be  contained  in  every  such  appointment  a 
condition  of  re-entry  for  non-payment  within  a  reasonable 
time  to  be  therein*  specified,  of  the  rent  or  rents  thereby 
reserved,  and  so  as  the  appointee  or  appointees  do  exe- 
cute a  counterpart  thereof,  and  do  thereby  covenant  for 
the  due  payment  of  the  rent  or  rents  thereby  reserved, 
and  be  not  made  dispunishable  for  waste  {p). 


powiB  or 

LBA8IH0  VOR 

TWnrTT-OHB 

TSABS. 


X.  Provided  always,  and  I  hereby  declare,  that  it 
shall  be  lawful  for  every  person  hereby  made  tenant  for 
life  of  the  said  premises  hereinbefore  devised  [in  strict 
settlement],  when  he  shall  under  this  my  will  be  entitled 
to  the  possession  or  the  receipt  of  the  rents  and  profits  of 
the  same  premises,  and  also  for  the  said  [trustees]  and  the 


K>WSB  TO 

OKAST  BUILDISO 

LKA8B8. 


(p)  If  it  be  desired  to  shorten  the  power,  the  part  after  the  woids 
*'  the  date  of  the  appointment"  may  be  omitted,  and  the  words  '*  at 
rack-rent "  added.  If  a  lease,  granted  under  sach  a  power  as  that 
in  the  text,  contain  a  covenant  by  the  lessee  not  to  break  np  pasture 
''  except  for  the  purpose  of  carrying  out  the  allotment  system,'*  the 
exception  does  not  amount  to  a  licence  to  the  lessee  to  commit  waste 
by  carrying  out  that  system  ;  nor  is  a  reservation  of  rent  payable 
half-yearly,  the  first  payment  to  be  made  three  weeks  after  the  date 
of  the  lease,  equivalent  to  taking  a  fine  or  premium :  Doe  d.  JETop- 
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powsB  TO       [survivors  and]  survivor  of  them,  and  the  executors  or 
^*^"  amS!^"^  administrators  of  such  survivor,  during  the  minoriiy  of 

~~~ any  person  who  if  of  full  age  would  be  for  the  time  being 

entitled  to  the  possession  or  the  receipt  of  the  rents  and 
profits  of  the  same  premises,  by  deed  to  appoint  by  way 
of  lease  any  part  of  the  same  premises  to  any  person 
or  persons  who  shall  improve  the  same  by  erecting  or 
building  thereon  any  new  house,  erection,  or  building,  or 
by  rebuilding,  repairing,  enlarging,  or  improving  any 
house,  erection,  or  building  then  standing  thereon,  or 
shall  covenant  or  agree  so  to  do  within  two  years  after 
the  date  of  such  appointment,  for  any  term  of  years  not 
exceeding  ninety-nine  years  to  take  effect  in  possession, 
or  within  six  calendar  months  after  the  date  of  the 
appointment,  so  as  there  be  reserved  on  every  such 
appointment  the  best  yearly  rent  or  rents  to  be  incident 
to  the  immediate  reversion  that  can  be  reasonably  gotten 
without  taking  anything  in  the  nature  of  a  fine  or  pre- 
mium, but  in  case  under  this  power  any  lease  shaU  be 
made  on  the  surrender  of  a  former  lease,  the  value  of  the 
lessee's  interest  under  such  surrendered  lease  may  be 
taken  into  account  in  fixing  the  terms  of  the  new  lease, 
and  so  as  there  be  contained  in  every  such  appointment 
a  condition  of  re-entry  for  non-payment,  within  a  reason- 
able time  to  be  therein  specified,  of  the  rent  or  rents 
thereby  reserved,  and  so  as  the  appointee  or  appointees 
do  execute  a  counterpart  thereof,  and  do  thereby  covenant 
for  the  due  payment  of  the  rent  or  rents  thereby  reserved : 
and  be  not  thereby  be  made  dispunishable  for  waste. 
Provided  always,  that  a  pepper-corn  rent,  or  any  smaller 
rent  than  the  rent  to  be  ultimately  made  payable,  may  be 
reserved  during  all  or  any  part  of  the  first  Jive  years  of 
any  such  term  as  last  aforesaid. 


kinson  v.  Ferrand,  20  L.  J.  (C.  P.)  202 ;  15  Jur.  1061 ;  17  L.  T.  183. 
Even  without  the  express  declaration  npon  the  point  in  the  text^  it 
has  been  held  that  a  lease  might  be  made  under  the  power  for  21 
years,  determinable  by  the  lessee  at  the  end  of  7  or  14  years: 
Edwards  v.  Milbank,  7  TF.  R,  661. 
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XI.  Provided  always,  and  I  hereby  declare  that  it  mwie  to 
shall  be  lawful  for  every  person  hereby  made  tenant  for  hams. 
life  of  the  said  premises  hereinbefore  devised  [in  strict 
settlement],  when  he  shall  mider  this  my  will  be  entitled 
to  the  possession  or  the  receipt  of  the  rents  and  profits 
of  the  same  premises,  and  also  for  the  said  [trv^tees]  and 
the  [smrvivors  and]  survivor  of  them,  and  the  executors 
or  administrators  of  such  survivor,  during  the  minority  of 
any  person  who  if  of  full  age  would  be  for  the  time  being 
entitled  to  the  possession  or  the  receipt  of  the  rents  and 
profits  of  the  same  premises,  by  deed  to  appoint  by  way 
of  lease  all  or  any  of  the  mines,  minerals,  coals,  quarries, 
stones,  clay,  sand,  and  substances  in,  under,  or  upon  the 
same  premises,  either  with  or  without  any  messuages, 
buildings,  lands,  or  hereditaments  convenient  to  be  held 
with  the  same  respectively,  and  either  with  or  without  the 
surface  of  the  lands  in  or  under  which  the  same  or  any 
part  thereof  respectively  shall  be,  and  whether  the  same 
have  or  have  not  been  hitherto  opened  or  worked,  for  any 
term  of  years  not  exceeding  sixty  years  to  take  effect  in 
possession,  or  within  six  calendar  months  after  the  date  of 
the  appointment,  together  with  all  such  liberties,  licences, 
powers,  and  privileges  for  searching  for,  working,  getting, 
washing,  smelting,  bumiug,  rendering  merchantable,  and 
disposing  of  the  said  mines,  minerals,  coals,  quarries, 
stones,  clay,  sand  and  substances,  as  to  the  person  or 
person  for  the  time  being  exercising  this  present  power 
shall  seem  expedient,  so  as  there  be  reserved  on  every 
such  appointment  the  best  rents,  tolls,  duties,  royalties, 
or  reservations,  by  the  acre,  the  ton,  or  otherwise,  to  be 
incident  to  the  immediate  reversion,  that  can  be  rea- 
sonably gotten  without  taking  anjrthing  in  the  nature 
of  a  fine  or  premium,  but  in  case  imder  this  power  any 
lease  shall  be  made  on  the  surrender  of  a  former  lease, 
the  value  of  the  lessee's  interest  under  such  surrendered 
lease,  may  be  taken  into  account  in  fixing  the  terms  of  the 
new  lease,  and  so  as  there  be  contained  in  every  such 
appointment  a  condition  of  re-entry  for  non-pa3rment  or 
non-delivery,  within  a  reasonable  time  to  be  therein  spe- 
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cified,  of  the  rents,  tolls,  duties,  royalties,  or  reservations 
thereby  reserved,  and  so  as  the  appointee  or  appointees 
do  execute  a  counterpart  thereof,  and  do  thereby  covenant 
for  the  due  payment  or  delivery  of  the  rents,  tolls,  duties, 
royalties,  or  reservations  thereby  reserved:  Provided 
ALWAYS,  that  the  reservation  of  rents,  tolls,  duties  or 
royalties,  the  amount  of  which  shall  vary  with  or  accord- 
ing to  the  acreage  worked,  or  the  minerals,  coals,  stones, 
clay,  sand,  or  substances  gotten,  shall  not  be  taken  to  be 
in  the  nature  of  a  fine  or  premium,  though  the  effect  of 
such  reservation  may  eventually  be  disadvantageous  to  the 
remainderman. 


POWER  OF 

SHnUkHOHISI- 

MVKT. 


XII.  Provided  always,  and  I  hereby  declare,  that  it 
shall  be  lawful  for  the  said  [trvstees]  and  the  [survivors 
and]  survivor  of  them,  and  the  executors  or  administni- 
tors  of  such  survivor,  during  the  life  of  any  person  hereby 
made  tenant  for  life,  who  shall  under  this  my  will  be  for 
the  time  being  entitled  to  the  possession  or  the  receipt  of 
the  rents  and  profits  of  the  said  manors  and  premises 
hereinbefore  devised  [in  strict  settlement],  with  his  con- 
sent in  writing  if  he  shall  be  of  full  age,  and  also  daring 
the  minority  of  any  person  hereby  made  tenant  for  life  or 
tenant  in  tail  [male,  or  in  tail]  by  purchase,  who  shall,  or 
if  of  full  age  would,  for  the  time  being  be  entitled  to  the 
possession  or  the  receipt  of  the  rents  and  profits  of  any 
manor  for  the  time  being  subject  to  the  subsisting  uses  of 
these  presents,  at  the  discretion  of  them  the  said  trustees 
or  trustee  for  the  time  beii^  to  enfranchise  any  tenement 
holden  of  such  manor  with  or  without  all  or  any  of  the 
commons,  rights,  liberties,  or  privileges  appendant  or 
appurtenant  to  or  held  or  enjoyed  with  such  tenement, 
and  for  such  consideration  in  money  either  in  gross  or  by 
way  of  rent,  or  for  such  consideration  in  land  or  other 
valuable  consideration,  or  partly  for  one  and  partly  for 
another  or  others  of  such  considerations,  and  with  such 
reservations,  exceptions,  and  restrictions  as  the  said 
trustees  or  trustee  shall  think  reasonable,  and  thereupon 
by  any  deed  or  deeds  absolutely  to  revoke  the  uses,  trusts. 
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powers,  and  provisoes  which  under  this  my  will  [or  of 
any  exercise  of  the  powers  hereinbefore  contained  of  join- 
turing or  charging  portions],  shall  for  the  time  being  be 
subsisting  or  capable  of  taking  effect  in  the  freehold  and 
inheritance  of  such  tenement  (but  subject  to  every  mort- 
gage or  other  disposition  which  may  have  been  made  of 
such  manor  under  the  trusts  of  any  term  of  years  herein- 
before limited  [or  under  the  trusts  of  any  term  of  years 
to  be  limited  under  the  aforesaid  powers  of  jointuring  or 
charging  portions],  and  to  every  lease  granted  under  any 
of  the  powers  of  leasing  hereinbefore  contained),  and  by 
the  same  or  any  other  deed  or  deeds  to  appoint  unto  the 
copyhold  or  customary  tenant  or  tenants  of  such  tenement 
and  his  or  their  heirs,  or  otherwise,  as  he  or  they  shall 
direct,  the  freehold  and  inheritance  of  the  same  tenement, 
either  with  or  without  all  or  any  of  the  commons,  rights, 
liberties,  and  privileges  aforesaid.  And  I  hebeby  declare, 
that  all  such  yearly  rents  or  annual  payments,  reserva- 
tions, and  privileges,  as  shall  be  reserved,  granted,  or 
made  payable  upon  any  enfranchisement  under  the  present 
power,  shall  be  so  reserved,  granted,  made  payable,  or 
settled,  that  the  same  shall  be  received  and  enjoyed  by  the 
person  or  persons  who  under  this  my  will  would  for  the 
time  being  have  been  entitled  to  the  ancient  accustomed 
payments  and  privileges  in  respect  of  or  over  the  tene- 
ment enfranchised,  in  case  the  same  had  not  been  so 
enfrranchised  (g). 


POVB&  or 

larBANOBISI' 
MSMT. 


XIII.  Provided  also,  and  I  hereby  declare,  that  it  shall 
be  lawful  for  the  said  [trustees]  and  the  [survivors  and] 
suiTivor  of  them,  and  the  executors  or  administrators  of 
such  survivor,  during  the  life  of  any  person  hereby  made 
tenant  for  life,  who  shall  under  this  my  will  be  for  the 


POWER  or 

ORAMTINO 

LIOBMOES  TO 

OOPTBOLDEBS. 


(q)  The  pTovisions  for  the  receipt  and  application  of  the  money 
and  the  settlement  of  the  lands  to  be  received  on  an  enfranchisement 
are  incorporated  with  those  of  the  money  and  land  received  on  a  sale 
or  exchange,  see  infra,  p.  3S5. 
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time  being  entitled  to  the  possession  or  the  receipt  of  the 
rents  and  profits  of  the  said  manors  and  premises  herein*^ 
before  devised  [in  strict  settlement],  with  his  consent  in 
writing  if  he  shall  be  of  full  age,  and  also  during  the 
minority  of  any  person  hereby  made  tenant  for  life  or 
tenant  in  tail  [male  or  in  tail]  by  purchase,  who  shall,  or 
if  of  full  age  would,  for  the  time  being  be  entitled  to  the 
possession  or  the  receipt  of  the  rents  and  profits  of  the 
same  premises  at  the  discretion  of  them  the  said  trustees 
or  trustee  for  the  time  being  to  grant  to  any  copyhold  or 
customary  tenant  or  tenants  of  any  tenement  holden  of 
any  manor  for  the  time  being,  subject  to  the  then  subsist- 
ing uses  of  this  my  will,  a  licence  in  writing  to  build  on 
or  otherwise  improve  all  or  any  part  of  his  or  their  tene- 
ment, and  to  make  roads  and  streets  in,  upon,  or  through 
the  same,  and  to  annex  the  same  or  any  part  thereof  to 
adjacent  ground  for  the  purpose  of  improvement,  and  to 
pull  down  any  of  the  messuages  or  erections  which  axe 
now  or  hereafter  shall  be  on  such  tenement,  and  to  demise 
all  or  any  part  of  his  or  their  tenement  for  any  term  of 
years  not  exceeding  twenty-one  years  (or  for  building, 
rebuilding,  or  repairing  purposes,  for  any  term  of  years 
not  exceeding  ninety-nine  years),  to  commence  from  or 
within  six  calendar  months  after  the  time  of  granting  such 
licence,  or  for  any  one  or  more  of  the  purposes  aforesaid; 
And  also  to  fix  the  sum  which  during  the  term  mentioned 
in  such  licence  shall  be  considered  as  the  flnriTial  value 
for  assessing  the  fines  payable  to  the  lord  upon  admission 
of  any  new  tenant  to  any  tenement  which  shall  have  been 
built  on  or  improved,  or  for  the  building  on  or  iii]|)roving 
of  which  such  licence  shall  be  or  shall  have  been  grantedi 
so  that  the  sum  to  be  fixed  shall  not  be  less  than  the  best 
annual  rent  which  might  at  the  date  of  such  licence  be 
reasonably  obtained  on  a  demise  of  the  premises  therein 
mentioned  for  the  term  mentioned  in  such  licence :  Pro- 
vided ALWAYS,  that  no  fine  or  premium  shall  be  taken  for 
the  making  or  grantLag  any  such  licence,  except  the  cus- 
tomary annual  fine  (if  any),  for  every  year  of  the  term 
mentioned  in  such  licence,  and  such  fees  as  shall  be  usual 
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or  reasonable  in  that  behalf;  And  that  upon  the  grant  of 
every  such  licence  there  shall  be  reserved  to  the  lord  of 
the  manor  all  fines,  heriots,  rents,  customs,  and  services 
due  and  to  grow  due  in  respect  of  the  tenement  relative  to 
which  such  licence  shall  be  granted,  and  that  every  such 
licence  shall  be  entered  on  the  court  rolls  or  court  books 
of  the  manor. 


POWIB  OF 

GRANTZVO 

LIOBNOES  TO 

OOPTHOLDERS. 


XrV.  Provided  always,  and  I  hereby  declare  that  it 
shall  be  lawful  for  the  said  [trustees]  and  the  [survivors 
and]  survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  during  the  life  of  any  person  hereby 
made  tenant  for  life,  who  shall  under  this  my  will  be  for 
the  time  being  entitled  to  the  possession  or  the  receipt  of 
the  rents  and  profits  of  the  said  premises  hereinbefore 
devised  [in  strict  settlement],  with  his  consent  in  writing 
if  he  shall  be  of  full  age,  and  also  during  the  minority  of 
any  person  hereby  made  tenant  for  life  or  tenant  in  tail 
[male,  or  in  tail]  by  purchase,  who  shall  or  if  of  full  age 
would,  for  the  time  being  be  entitled  to  the  possession  or 
the  receipt  of  the  rents  and  profits  of  the  same  premises, 
at  the  discretion  of  them  the  said  [trustees]  or  trustee  for 
the  time  being  to  concur  with  the  person  or  persons  for 
the  time  being  seised  of  or  entitled  to  dispose  of  the  other 
undivided  share  or  shares  of  any  hereditaments  of  which 
an  undivided  share  is  hereinbefore  devised,  in  making  a 
partition  of  the  same  hereditaments,  aud  to  give  or  receive 
any  money  for  equality  of  partition,  and  to  make  any 
such  partition  upon  any  terms  or  conditions,  and  in  any 
manner  they  or  he  shall  think  fit ;  and,  for  the  purpose  of 
effectuating  such  partition,  or  any  arrangement  relating 
thereto,  by  any  deed  or  deeds  absolutely  to  revoke  all  or 
any  of  the  uses,  trusts,  powers,  and  provisoes  hereinbefore 
limited  and  declared  [or  to  be  limited  and  declared  under 
the    powers    hereinbefore    contained    of  jointuriog    or 
charging  portions]  of  or  concerning  the  undivided  share 
hereinbefore  devised  of  the  hereditaments   of  which  it 
shall    be  intended  to  make  partition  (but  subject  and 
without  prejudice  to  any  mortgage  or  other  disposition 
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FORMS    IN    WILLS. 


POWUOF 
PARTITIOH. 


which  may  have  been  made  under  the  trusts  of  any  of  the 
term  of  years  hereinbefore  limited  [or  under  the  trusts  of 
any  terms  of  years  to  be  limited  under  the  aforesaid 
powers  of  jointuring  or  charging  portions],  and  to  any 
lease  which  may  have  been  granted  under  any  of  the 
powers  of  leasing  hereinbefore  contained),  and  by  the 
same  or  any  other  deed  or  deeds  to  limit  or  appoint  any 
uses,  estates^  or  trusts  of  the  same  share  which  shall  be 
thought  expedient,  and  generally  for  any  such  purpose  as 
aforesaid  to  execute  and  do  all  such  assurances  and  things 
as  they  or  he  shall  think  fit  (r). 


POWER  OF 

SALS  AHD 

■XOHAH'iK. 


Mode  of  sale  or 
exchange. 


XV.  Provided  always,  and  I  hereby  declare,  that  it 
shall  be  lawful  for  the  said  [trustees]  and  the  [survivors 
and]  survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  during  the  life  of  any  person  hereby 
made  tenant  for  life,  who  shall  under  this  my  vdll  be  for 
the  time  being  entitled  to  the  possession  or  the  receipt  of 
the  rents  and  profits  of  the  said  premises  hereinbefoie 
devised  [in  strict  settlement],  with  his  consent  in  writing 
if  he  shall  be  of  full  age,  and  also  during  the  minority  of 
any  person  hereby  made  tenant  for  life  or  in  tail  [male, 
or  in  tail]  by  purchase,  who  shall,  or  if  of  full  age  would, 
for  the  time  being  be  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  of  the  same  premises,  at 
the  discretion  of  them  or  him  the  said  trustees  or  trustee 
for  the  time  being  to  sell,  or  exchange  for  other  manors, 
lands,  or  hereditaments,  in  England  or  Wales,  all  or  any 
of  the  said  premises  hereinbefore  devised  [in  strict  settle- 
ment], and  upon  any  such  exchange  to  give  or  receive  any 
money  for  equality  of  exchange.  And  I  hereby  declare, 
that  any  such  sale  as  aforesaid  may  be  made  either  by 
public  auction  or  private  contract,  and  that  the  said 
trustees  or  trustee  for  the  time  being  may  make  any 


(r)  The  provisions  for  the  receipt  and  application  of  the  money  re- 
ceived for  equality  of  partition  are  incorporated  with  those  relation 
to  the  money  received  on  a  sale  or  exchange,  see  infra,  p.  385, 
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stipulations  as  to  title  or  evidence  or  commencement  of       povbb  of 
title,  or  otherwise,  in  any  conditions  of  sale  or  contract       ^oHAirai 

for  sale  or  exchange  of  the  said  premises  or  any  part  

thereof,  and  may  buy  in  or  rescind  or  vary  any  contract 
for  sale  or  exchange,  and  resell  or  re-exchange,  without 
being  responsible  for  any  loss  occasioned  thereby.  And  Power  to  rcroke 
I  HEREBY  declare,  that,  for  effecting  any  such  sale  or  ex-  new^naea  to 
change,  it  shall  be  lawful  for  the  said  tnistees  or  trustee  eff«*aate  wlee 
for  the  time  being,  with  such  consent  or  at  such  discretion 
as  aforesaid,  by  any  deed  or  deeds  to  revoke  all  or  any  of 
the  uses,  trusts,  and  powers  hereinbefore  limited  and 
declared  [or  to  be  limited  or  declared,  under  the  powers 
hereinbefore  contained  of  jointuring  or  charging  portions] 
of  or  concerning  the  said  premises  or  any  part  thereof, 
(but  subject  to  every  mortgage  or  other  disposition  which 
may  have  been  made  under  the  trusts  of  any  term  of  years 
hereinbefore  limited,  [or  under  the  trusts  of  any  term  of 
years  to  be  limited  under  the  aforesaid  powers  of  jointur- 
ing' or  charging  portions,]  and  to  every  lease  which  may 
have  been  granted  under  any  of  the  powers  of  leasing 
hereinbefore  contained,  and  by  the  same  or  any  other  deed 
or  deeds  to  limit  or  appoint  any  uses,  estates,  or  trusts  of 
the  same  premises  or  any  part  thereof  which  shall  be 
thought  expedient,  and  generally  for  any  such  purpose  as 
aforesaid  to  execute  and  do  all  such  assurances  and  things 
as  they  or  he  shall  think  fit.  And  I  hereby  declare  that  Tnuts  of  monej 
the  said  trustees  or  trustee  for  the  time  being,  shall  re-  rej^^ed  from 
ceive  all  monies  which  may  become  payable  upon  any  exdumges. 
such  [enfranchisement,  partition,]  sale  or  exchange  as 
aforesaid,  and  with  all  convenient  speed  invest  the  same  («) 
in  the  purchase  of  other  manors,  lands,  or  hereditaments 
in  England  or  Wales,  for  an  estate  in  fee  simple,  or  of 
lands  of  a  leasehold  or  copyhold  or  customary  tenure, 
convenient  to  be  held  therewith  or  with  any  hereditaments 


(0)  Ab  to  giving  the  disoretionaiy  power  with  regard  to  the  exe- 
ontion  of  this  tnut  to  the  tenant  for  life  instead  of  to  the  tmstees, 
-vide  supra,  p.  338,  n.  (/]. 

TOL. I.  0  c 
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DirectioDB  to 
Bottle  lands  pur- 
diaaedand 
taken  in  ex- 
change. 


for  the  time  being  subject  to  the  subsisting  uses  or  trustB 
of  this  my  will,  or  in  purchasing  the  enfranchisement  of 
any  lands  of  copyhold  or  customary  tenure  for  the  time 
being,  subject  to  the  subsisting  trusts  of  this  my  will,  yet 
so  as  that,  during  the  life  of  any  person  hereby  made 
tenant  for  life  who  shall  for  the  time  being  be  entitled  as 
aforesaid  and  shall  be  of  full  age,  every  such  purchase 
and  enfranchisement  be  made  with  his  consent  in  writing. 
And  I  HEREBY  declare,  that  the  said  [trvstees]  and  the 
[survivors  and]  survivor  of  them,  and  the  heirs,  executors, 
or  administrators  of  such  survivor,  shall  settle  and  assure 
or  cause  to  be  settied  and  assured  all  such  of  the  manors, 
lands,  or  hereditaments  so  to  be  purchased  or  taken  [upon 
enfranchisement  or  partition,  or]  in  exchange  as  aforesaid, 
as  shall  be  freeholds  of  inheritance,  to  the  uses,  upon  the 
trusts,  and  with  and  subject  to  the  powers,  provisoes,  and 
declarations  by  and  in  this  my  will  limited,  expressed, 
and  declared  [or  under  the  powers  hereinbefore  contained 
of  jointuring  or  charging  portions,  to  be  limited,  expressed, 
or  declared]  of  and  concerning  the  said  premises  herein- 
before devised  [in  strict  settiement],  or  as  near  thereto  as 
the  deaths  of  parties  and  other  intervening  circumstances 
will  admit  of,  but  not  so  as  to  increase  or  multiply  charges 
or  powers  of  charging ;  And  shall  setUe  and  assure  or  cause 
to  be  settied  and  assured  all  such  of  the  said  manors,  lands, 
or  hereditaments  so  to  be  purchased  or  taken  [upon 
enfranchisement  or  partition  or]  in  exchange  as  aforesaid, 
as  shall  be  of  leasehold  or  copyhold  or  customary  tenure, 
upon  such  trusts,  and  with  and  subject  to  such  powers, 
provisoes,  and  declarations  as  shall  correspond  with  the 
uses,  trusts,  powers,  provisoes,  and  declarations  in  and  by 
this  my  will  limited,  expressed,  and  declared,  [or  under 
the  said  powers  of  jointuring  or  charging  portions  to  be 
limited,  expressed,  or  declared]  of  and  concerning  the  said 
premises  hereinbefore  devised  [in  strict  settiement],  or  as 
near  thereto  as  the  different  tenure  and  quality  of  the 
premises,  and  the  rules  of  law  and  equity,  and  the  deaths 
of   parties,  and  other    intervening    circumstances    will 
admit  of,  but  not  so  as  to  increase  or  multiply  charges  or 
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powers  of  charging,  and  so  that  such  of  the  lands  purchased       wwia  o» 
or  taken  [upon  enfranchisement  or  partition,  or]  in  ex-      bxchavoi. 


change  as  shall  be  held  by  a  lease  for  years,  shall  not 
Test  absolutely  in  any  person  hereby  made  tenant  in 
tail  [male  or  in  tail]  by  purchase  of  the  said  premises 
hereinbefore  devised,  unless  he  shall  attain  the  age 
of  twenty-one  years,  but  on  his  death  under  that  age 
shall  go,  devolve,  and  remain  in  the  same  manner  as  if 
they  had  been  freeholds  of  inheritance,  and  had  been 
settled  accordingly.  And  I  hereby  declare,  that,  if  any  ProTinon  for 
of  the  lands  purchased  or  taken  [upon  enfranchisement  or  renewal  of  lewea. 
partition,  or]  in  exchange  as  aforesaid,  shall  be  held  for 
leases  or  grants  for  Hves  or  for  years,  proper  provisions 
shall  be  inserted  in  the  settiement  hereinbefore  directed 
to  be  made  thereof  for  renewing  such  leases  or  grants 
from  time  to  time  as  occasion  shall  require,  and  that  the 
fines  and  expenses  of  such  renewals  shall  from  time  to  time 
be  defrayed  by  and  out  of  the  premises  so  to  be  purchased 
or  taken  [upon  enfranchisement  or  partition,  or]  in  ex- 
change, and  of  which  such  renewals  are  to  be  made 
respectively,  in  such  manner  that  the  several  persons 
beneficially  entitled  to  the  same  shall  contribute  to  such 
fines  and  expenses  in  the  proportions  in  which,  according 
to  the  rules  of  courts  of  equity  (t),  they  would  be  bound 
to  contribute :  Provided  always,  and  I  hereby  declare^  Power  for 
that,  subject  to  the  equities  or  obligations  of  the  persons  ^^^oy^  """^ 
claiming  under  this  my  will  as  to  defraying  the  fines  and  mortgage, 
expenses  of  such  renewal  of  leases  or  grants  as  aforesaid 
and  so  that  such  equities  or  obligations  shall  not  thereby 
be  altered,  it  shall  be  lawful  for  the  said  trustees  or 
trustee  for  the  time  being  by  and  out  of  the  monies  to 
arise  from  any  such  sale  [or  enfranchisement],  or  to  be 
received  for  equality  of  exchange  [or  partition]  as  afore- 
said, to  pay  any  money  which  upon  any  exchange  [or 
partition]  made  in  exercise  of  the  aforesaid  power  in 


(t)  For  these  mlefl,  see  Oreenwood  v.  Evans,  4  Beav.  44 ;  Jones  v. 
Jones^  5  Hare,  440 ;  HudUston  v.  Whslpdale,  9  Hare,  775. 
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that  behalf  may  be  payable  by  the  said  trustees  or  trustee 
for  equality  of  exchange  [or  partition],  or  which  may  be 
required  for  the  renewal  of  any  such  lease  or  grant  as 
aforesaid ;  And  also  to  raise  any  money  agreed  to  be  paid 
by  the  said  trustees  or  trustee  for  equality  of  exchange 
[or  partition],  or  which  may  be  required  for  the  renewal  of 
any  such  lease  or  grant  as  aforesaid  or  for  purchasing  the 
enfranchisement  of  any  lands  of  copyhold  or  customary 
tenure  for  the  time  being  subject  to  the  subsisting  uses  or 
trusts  of  this  my  will,  by  mortgage  of  the  hereditaments 
to  be  received  in  exchange  [or  upon  enfranchisement  or 
partition],  or  taken  by  renewal  as  aforesaid,  or  of  any 
other  hereditaments  for  the  time  being  subject  to  the 
then  subsisting  uses  or  trusts  of  this  my  will,  and  for  the 
purposes  aforesaid  or  any  of  them  to  execute  and  do  all 
such  assurances  and  things  as  they  or  he  shall  think  fit; 
and  no  mortgagee  advancing  money  upon  any  mortgage 
purporting  to  be  made  under  this  power  shall  be  bound 
to  see  that  such  money  is  wanted,  or  that  no  more  than  is 
wanted  is  raised ;  Provided  also,  and  I  hereby  declare, 
that  it  shall  be  lawful  for  the  said  trustees  or  trustee  for 
the  time  being,  upon  the  request  of  any  person  hereby 
made  tenant  for  life  who  shall  for  the  time  being  be 
entitled  as  aforesaid  and  shall  be  of  full  age,  or,  if  there 
shall  be  no  person  for  the  time  being  so  entitled  as  afore- 
said, and  of  fall  age,  then  at  their  or  his  discretion,  to 
apply  any  money  to  arise  by  any  such  sale  [enfranchise- 
ment, partition,]  or  exchange  as  aforesaid  in  or  towards 
paying  off  or  discharging  any  mortgage  or  other  charge 
or  incumbrance  for  the  time  being  affecting  all  or  any  of 
the  hereditaments  then  subject  to  the  subsisting  uses  or 
trusts  of  this  my  will,  but  without  altering  the  equities  or 
obligations  of  the  parties  claiming  under  this  my  wiU  as  to 
defraying  the  fines  and  expenses  of  such  renewals  of 
leases  or  grants  as  aforesaid.  And  I  hereby  declare, 
that,  until  the  money  to  arise  by  such  sale  [enfiranchise- 
ment,  partition,]  or  exchange  as  aforesaid  shall  be  disposed 
of  as  hereinbefore  directed,  the  said  trustees  or  trustee 
for  the  time  being,  with  the  consent  of  the  person  (if  any) 
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hereby  made  tenant  for  life  who  shall  for  the  time  being       pow«r  o» 
be  entitled  as  aforesaid  and  shall  be  of  fiill  age,  and  if  there      bxohahoi. 
shall  for  the  time  being  be  no  such  person,  then  at  the 
discretion  of  such  trustees  or  trustee,  may  invest  the  same 
or  any  part  thereof,  in  their  or  his  names  or  name,  in  (u) 
any   of  the  Public  Stocks    or  Funds,   or   Government 
securities  of  the  United  Kingdom,  or  real  securities  in 
England,  Wales,  or  Ireland,  and  may  vary  such  stocks, 
funds  and  securities.     And  I  hereby  declare,  that  the  Interest  of  fundi 
dividends,  interest,  and  income  of  such  stocks,  funds,  and  of  SiJu  wonld 
securities  shall  be  paid  and  applied  to  such  person  or  goifpnrchaaed. 
persons,  for  such  purposes  and  in  such  manner  as  the  rents 
and  profits  of  the  hereditaments  to  be  purchased  therewith 
as  aforesaid  would  be  payable  or  applicable  in  case  such 
purchase  and  settlement  as  aforesaid  were  then  actually 
made :  Provided  always,  and  I  hereby  declare,  that  the  Tmsteet'  ro- 
receipt  of  the  said  [trustees]  or  the  survivors  or]  survivor  5Su««ir 
of  them,  and  the  executors  or  administrators  of  such 
survivor,  for  any  money  which  may  become  payable  for 
the  [enfranchisement  or]  purchase  of  any  hereditaments 


(ti)  UnleBs  expressly  prohibited  by  the  instroment  creating  the 
trust,  trustees  and  exeontors  may  invest  their  fands  on  real  securities 
in  any  part  of  the  United  Kingdom,  and  on  Bank  Stock  and  East 
India  Stock :  see  the  Act  22  &  23  Vict.  c.  35,  s.  32.  But  it  is  so 
questionable  if  the  India  Stock  created  under  the  22  &  23  Yict. 
o.  39,  IB  "  East  India  Stock ''  within  the  meaning  of  the  former  Act, 
that  the  Court  of  Chancery  will  not  authorise  a  trustee  to  invest  Mb 
funds  in  it.  It  seems  doubtful  if  the  Court  would  authorise  an 
investment  in  Bank  Stock  or  the  old  East  India  Stock,  since  such  an 
investment  is  in  direct  opposition  to  the  principles  of  law  (see 
Lewin  on  Trusts,  339)  which  govern  the  rights  of  tenants  for  life 
and  remainder-men.  Be  Colne  Valley  Railway,  8  W.  B.  18  Ch. 
Lord  St.  Leonards  has  announced  his  intention  of  bringing  forward 
in  Parliament  a  Bill  to  repeal  section  32  of  the  Act  22  &  23  Yict. 
c.  35,  and  it  may  well  be  doubted  if  the  section  applies  to  deeds  of  trust, 
or  wills,  which  were  in  operation  prior  to  the  passing  of  the  Act,  13  th 
August,  1859.  Eailway  Mortgages  and  Debenture  Stocks  are  not 
"  securities  by  way  of  mortgage  of  land,"  Mortimore  v.  Morttmare, 
28  L.  J.  558,  Ch.  (C.  A.)  and  cannot  be  considered  ''  real  securities  " 
within  the  meaning  of  the  Act,  or  of  the  text. 
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which  may  be  [enfranchised  or]  sold  under  the  said 
powers  of  [enfranchisement  or]  sale,  or  for  equality  of 
[partition  or]  exchange,  or  for  any  money  which  may  be 
advanced  by  any  mortgagee  or  mortgagees  upon  any 
mortgage  purporting  to  be  made  under  the  power  herein- 
before contained  of  raismg  money  or  for  any  other  money 
which  may  be  paid,  or  for  any  stocks,  funds,  or  secnriti^ 
which  may  be  transferred  to  the  said  [trustees]  or  the 
[survivors  or]  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  under  or  by  virtue  of  this 
my  will  or  in  the  execution  of  any  trusts  or  powers  hereof, 
shall  effectually  discharge  the  person  or  persons  paying 
or  transferring  the  same  therefrom,  and  from  being  bound 
to  see  the  application,  or  being  answerable  for  the  loss  or 
misapplication  thereof. 


DIVI8B  OF 
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XVI.  I  DEVISE  aU  the  copyhold  and  customary  mes- 
suages, lands,  tenements,  and  hereditaments,  of  or  to 
which  I  shall  at  my  death  be  seised  or  entitled,  or  of 
which  I  shall  at  my  death  have  power  to  dispose  by 
will,  (except  what  T  otherwise  dispose  of  by  this  my  will 
or  any  codicil  hereto),  Unto  and  to  the  use  of  the  said 
[trustees]  and  their  heirs,  according  to  the  custom  of  the 
manors  of  which  the  same  may  be  respectively  holden, 
and  at  and  under  the  accustomed  rents,  fines,  heriots, 
suits,  and  services.  Upon  such  trusts,  and  with  and 
subject  to  such  powers,  provisoes,  and  declarations  as 
shall  correspond  with  the  uses,  trusts,  powers,  provisoes, 
and  declarations  hereinbefore  limited  and  declared  of 
and  concerning  the  freehold  and  premises  hereinbefore 
devised  [in  strict  settlement],  as  nearly  as  the  different 
tenure  and  quality  of  the  premises  and  the  rules  of  law 
and  equity  will  permit,  but  so  as  not  to  increase  or 
multiply  charges  or  powers  of  charging. 


DVY18I  or 

LBABBHOLi>S   OR 

TBUSTS    OOKRS- 

8P0HDINQ  WITH 

U8BS  or 

rUBKaOLDS. 


XVII.  I  BEQUEATH  all  the  leasehold  messuages,  lands, 
tenements  and  hereditaments,  whether  holden  for  any 
life  or  lives,  or  for  any  term  or  terms  of  years  absolute, 
or  determinable  with  any  life  or  lives,  of  or  to  which  I 
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shall  at  my  death  be  seised,  possessed,  or  entitled,  or  of 
which  I  shall  at  my  death  have  power  to  dispose  by 
will,  (except  what  I  otherwise  dispose  of  by  this  my  will 
or  any  codicil  hereto).  Unto  the  said  [trustees],  their 
executors,  administrators,  and  assigns,  for  all  such  estate, 
term,  or  interest  as  I  shall  have  therein  respectively  at 
my  decease.  Upon  trust  that  they  the  said  [trustees]  or 
the  [survivors  or]  survivor  of  them,  and  the  executors  or 
administrators  of  such  survivor,  shall,  by  and  out  of  the 
rents  and  profits  thereof,  pay  the  rents  and  annual  sums 
reserved  by  the  leases  thereof  respectively,  and  perform 
and  observe  the  covenants  and  conditions  in  the  said  leases 
respectively  contained,  and  on  the  part  of  the  several 
lessees  or  their  respective  executors,  administrators,  or 
assigns  to  be  performed  or  observed ;  And  subject,  thereto, 
shall  hold  the  same  premises  Upon  such  trusts,  and 
with  and  subject  to  such  powers,  provisoes,  and  declara- 
tions, as  shall  correspond  with  the  uses,  trusts,  powers, 
provisoes,  and  declarations  hereinbefore  limited  and 
declared  of  and  concerning  the  freehold  premises  herein- 
before devised  [in  strict  settlement],  as  nearly  as  the 
different  tenure  and  quality  of  the  premises  and  the  rules 
of  law  and  equity  will  permit,  but  so  as  not  to  increase  or 
multiply  charges  or  powers  of  charging,  and  so  that  such 
of  the  same  premises  as  are  held  by  a  lease  for  years  shall 
not  vest  absolutely  in  any  person  hereby  made  tenant  in 
tail  [male  or  in  tail]  by  purchase  of  the  said  freehold  pre- 
mises, hereinbefore  devised  [in  strict  settlement],  unless 
he  shall  attain  the  age  of  twenty-one  years,  but  on  his 
death  under  that  age  shall  go,  devolve,  and  remain  in  the 
same  manner  as  if  they  had  been  freeholds  of  inheritance, 
included  in  the  devise  [in  strict  settlement]  hereinbefore 
contained. 


D1VI8S  OF 
LSASEHOLDB  OH 
TRUSTS  OOBSK- 

spoHDnra  with 

VSBS  OF 
FRBIHOLDS. 


XVIII.  And  I  hereby  declare  that  the  said  [trustees] 
and  the  [survivors  and]  survivor  of  them,  and  the  heirs, 
executors  or  administrators  respectively  of  such  survivor, 
shall  from  time  to  time  as  occasion  shall  require  in  the 
ordinary    course    of  renewal,   use  their  and    his   best 
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endeavours  to  obtain,  on  the  accustomed  reasonable  terms, 
renewed  leases  or  grants  for  lives  or  years  of  such  of  tlie 
said  leasehold  and  copyhold  premises  as  shall  be  held  by 
lease  or  grant  for  lives  or  years  ordinarily  renewable, 
And  shall  make  and  do  all  such  surrenders  and  things  as 
shall  be  expedient  for  obtaining  such  renewals.  And 
THAT  the  fines  and  expenses  of  such  renewals  shall  be 
defrayed  by  and  out  of  the  premises  of  which  such 
renewals  are  to  be  obtained  respectively,  in  such  manner 
that  the  several  persons  beneficially  entitled  to  the  same 
under  this  my  will  shall  contribute  to  such  fines  and 
expenses  in  the  proportions  in  which,  according  to  the 
rules  of  courts  of  equity,  they  would  be  bound  to  con- 
tribute (x).  Provided  always,  and  I  hereby  further 
declare,  that  it  shall  be  lawful  for  the  said  trustees  or 
trustee  for  the  time  being,  to  raise  any  money  which  may 
be  required  for  any  such  renewal  as  aforesaid  by  mortgage 
of  the  hereditaments  taken  by  renewal,  or  of  any  other 
hereditaments  for  the  time  being  subject  to  the  subsisting 
uses  or  trusts  of  this  my  will,  and  to  execute  and  do  all 
such  assurances  and  things  for  effectuating  any  such 
mortgage  as  they  or  he  shall  think  fit ;  And  no  mortgagee 
advancing  money  upon  a  mortgage  purporting  to  be  made 
imder  this  power  shall  be  bound  to  see  that  such  money 
is  wanted,  or  that  no  more  than  is  wanted  is  raised.  Pbo- 
viDED  NEVERTHELESS,  that  the  proportions  in  which  such 
fines  and  expenses  are  to  be  ultimately  borne  by  the 
persons  beneficially  entitled  shall  not  be  altered  by  the 
money  for  that  purpose  being  in  the  first  instance  raised 
by  mortgage. 


KAMB  IND 

ABM8  0LA.U8K. 


XIX.  Provided  always,  and  I  hereby  declare  that 
every  person  who  under  this  my  will  shall  become  entitled 
as  tenant  for  life  or  as  tenant  in  tail  [male  or  in  tail]  to 
the  actual  possession  or  to  the  receipt  of  the  rents  and 
profits  of  the  said  premises  hereinbefore  devised  [in  strict 


(x)  Vide  supra,  p.  387,  n.  {<). 
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settlement],  and  who  shall  not  then  use  and  bear  the  sur-       vaxi  ahd 

name  and  arms  of ,  shall,  within  one  year  after  he  or    ^""»  <^^^"' 

she  shall  so  become  entitled,  or  (being  an  infant)  within 
one  year  after  he  or  she  shall  attain  the  age  of  twenty-one 
years,  and  also  that  every  man  whom  any  woman  so 
becoming  entitled  shall  marry,  shall,  within  one  year  after 
such  woman  shall  so  become  entitled  or  shall  marry, 
whichever  of  such  events  shall  last  happen,  (unless  in  the 
said  respective  cases  any  such  person  shall  be  prevented 
by  death),  take  upon  himself  or  herself,  and  use  in  all 
deeds  or  writings  which  he  or  she  shall  sign,  and  upon  all 

occasions,  the  surname  of  together  with  his  or  her 

own  family  surname,  and  quarter  the  arms  of  —  with 
his  or  her  own  family  arms,  and  shall,  within  the  said  one 
year  (unless  prevented,  by  death),  apply  for  and  endeavour 
to  obtain  a  proper  licence  from  the  Crown,  or  take  such 
other  steps  as  may  be  requisite  to  authorise  him  or  her  so 

to  take,  use,  and  bear  the  said  surname  and  arms  of . 

And  fubther,  that  in  case  any  such  person  shall  refuse  Penalty  for  »«* 

■  •,...«  •  .,  assuming  the 

or  neglect  within  the  said  one  year  to  take,  use,  and  bear  name  and  arms, 
such  surname  and  arms,  or  to  take  such  steps  as  afore- 
said, or  shall  at  any  time  afterwards  discontinue  to  use 
and  bear  such  surname  or  arms,  Then  and  in  every  such 
case,  immediately  after  the  expiration  of  the  said  one  year, 
or  immediately  after  such  discontinuance  as  aforesaid,  as 
the  case  may  be,  if  the  person  who  or  whose  husband 
shall  so  for  the  time  being  reftise,  neglect,  or  discontinue 
as  aforesaid,  shall  be  either  by  himself  or  herself  or 
together  with  her  husband  tenant  for  life,  the  limitation 
hereinbefore  contained  to  the  use  of  such  person  and  his 
or  her  assigns  during  his  or  her  life  shall  absolutely 
determine  and  if  the  person  who  or  whose  husband  shall 
so  for  the  time  being  reftise,  neglect,  or  discontinue  as 
aforesaid,  shall  be  tenant  in  tail  [male  or  in  tail,]  then  the 
limitations  under  which  such  person  shall  be  tenant  in 
tale  [male  or  in  tail,]  shall  absolutely  determine  and 
become  void,  and  in  the  said  respective  cases  the  said 
premises  hereinbefore  devised  [in  strict  settlement]  shall 
immediately  go  to  the  person  or  persons  next  in  remainder 
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under  the  limitatioiiB  herein  contained,  in  the  same  manner 
as  if  such  person  being  tenant  for  life  were  dead,  or  being 
tenant  in  tail  [male  or  in  tail]  were  dead  and  there  were 
a  general  failure  of  issue  inheritable  under  such  limita- 
tions in  tail  [male  or  in  tail  respectively].  Provided 
ALWAYS,  and  I  hereby  declare,  that  the  determination 
under  the  proviso  lastly  hereinbefore  contained  of  the 
estate  hereinbefore  limited  to  any  person  who  or  whose 
husband  shall  so  for  the  time  being  refuse,  neglect,  or  dis- 
continue as  aforesaid,  and  who  shall  be  tenant  for  life,  shall 
not  prejudice  or  affect  any  of  the  contingent  remainders 
hereinbefore  limited  to  his  or  her  son  or  sons,  daughter 
or  daughters,  or  any  other  person,  and  that  from  and  after 
such  determination  as  aforesaid  the  said  premises  herein- 
before devised  [in  strict  settlement]  shall  go  and  remain 
to  the  use  of  [trvsteeajy  (y),  their  heirs  and  assigns,  during 
the  life  of  the  person  who  or  whose  husband  shall  so 
for  the  time  being  refuse,  neglect,  or  discontinue  as  afore- 
said, and  the  said  [trustees]^  their  heirs  and  assigns,  shall 
thenceforth,  during  the  life  of  such  person,  pay  the  rents 
and  profits  of  the  said  premises,  to  or  permit  the  same  to 
be  received  by,  the  person  or  persons  for  the  time  bebg 
entitled  under  the  limitations  hereinbefore  contained ;  to 
the  first  vested  estate  in  remainder  expectant  on  the 
decease  of  such  person  as  aforesaid. 


BBQOm  ov 

PBB80HAL 

K8TAT1  TO  BE 

LAID  OUT  IH 

LAXD. 


XX.  I  BEQUEATH  all  the  money,  securities  for  money, 
goods,  chattels,  credits,  and  personal  estate  of  or  to  which 
I  shall  at  my  death  be  possessed  or  entitled,  or  of  which  I 
shall  at  my  death  have  power  to  dispose  by  will  (except 
chattels  real  included  in  the  devise  hereinbefore  contained 
of  real  estate,  and  except  what  else  I  otherwise  dispose  of 
by  this  my  wiUor  any  codicil  hereto),  Unto  the  said 
[trusteeajy  their  executors,  and  administrators,  Upon  trust 
that  they  the  said  [truetees]  or  the  survivors  or  survivor 
of  them,   or  the  executors  or  administrators  of  such 


(y)  UBTially  the  trastees  to  whom  the  powers  of  sale  and  exchange 
are  given. 
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surviyor,  shall  call  in,  sell,  and  convert  into  money  such      biquist  of 
part  thereof  as  shall  not  consist  of  money,  and  shall  by       p«b«)hal 

^  J^  J        WfflATU  TO  BB 

and  out  of  the  money  to  arise  thereby,  and  by  and  out  of     laid  out  in 
the  arrears  of  rent  and  ready  money  of  which  I  shall  be         ^^^' 
possessed  at  my  death,  pay  my  funeral  and  testamentary 
expenses,  debts,  and  legacies,  and  shall  hold  and  apply  all 
the  residue  of  the  said  monies  upon  the  trusts,  with,  and 
subject  to  the  powers,  provisoes,  and  declarations,  and  in 
the  manner  hereinbefore  declared  and  directed  of  the 
monies  to  arise  from  any  sale  of  the  premises  hereinbefore 
devised  [in  strict  settlement]  under  the  power  of  sale 
thereof  hereinbefore  contained.    Pbovided  alwats,  and  Tnut  to  inyett 
I  hereby  expressly  declare  that  the  said  trustees  or  trustee  ^^^^^^ 
for  the  time  being  shall  not  be  bound  to  invest  in  the  pur-  tire,  except  on 
chase  of  lands  or  hereditaments  to  be  settled  in  manner  '*!'""  ^"* 
hereinbefore  mentioned,  any  of  the  said  monies  herein- 
before directed  to  be  so  invested,  until  they  or  he  shall, 
in  the  exercise  of  their  or  his  uncontrolled  discretion, 
consider  the  same  desirable,  or  until  they  or  he  shall  be 
required  in  writing  so  to  do  by  some  adult  tenant  for  life 
or  in  tail  [male]  in  possession,  under  the  limitations 
hereinbefore  contained  of  the  hereditaments  hereinbefore 
devised  [in  strict  settlement]. 

XXI.  I  BEQUEATH  all  mv  diamonds  and  the  settings        ^^"  ^' 

.  .  OHATTXLB    A 

thereof,  and  also  all  my  pictures,  prints,  statues,  sculp-      hxi&looxb. 

tures,  articles  of  vertu,  books,  and  plate,  unto  the  said 

[trustees],  their  executors,  administrators,   and  assigns. 

Upon  trust  to  allow  the  same  to  be  used  and  enjoyed,  so 

far  as  the  rules  of  law  and  equity  will  permit,  by  the 

person  or  persons  who,  under  this  my  will,  shall  for  the 

time  being  be  in  the  actual  possession  or  in  the  receipt  of 

the  rents  and  profits  of  the  said  premises  hereinbefore 

devised  [in  strict  settlement],  but  so,  nevertheless  that 

the  same  shall  not  vest  absolutely  in  any  person  hereby 

made  tenant  in  [tail  male  or  in]  tail  by  purchase,  unless 

such  person  shall  attain  the  age  of  twenty-one  years ;  but, 

on  the  death  of  such  tenant  in  [tail  male  or  in]  tail  by 

purchase  under  the  age  of  twenty-one  years,  the  same 
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shall  go,  devolve,  and  remain  in  the  same  manner  as  if 
they  had  been  freehold  hereditaments  of  inheritance,  and 
had  been  hereby  devised  and  settled  accordingly.  And  I 
HEREBY  DIRECT,  that,  as  soon  as  conveniently  may  be  after 
my  death,  an  inventory  shall  be  taken  of  such  diamonds, 
pictures,  prints,  statues,  sculptures,  articles,  books  and 
plate,  and  that  two  copies  shall  be  made  thereof,  and  that 
each  of  them  shall  be  signed  by  each  adult  person  for  the 
time  being  entitled  to  the  enjoyment  of*the  same  dia- 
monds, pictures,  prints,  statues,  sculptures,  articles,  books 
and  plate,  under  the  trusts  hereinbefore  contained,  and  also 
by  the  trustees  or  trustee  for  the  time  being  of  this  my 
will ;  And  that  the  said  trustees  or  trustee  shall  see  that 
all  the  said  diamonds,  pictures,  prints,  statues,  sculptures, 
articles,  books,  and  plate,  are  adequately  insured  against 
loss  or  damage  by  fire  (so  far  as  the  same  are  capable  of 
being  so  insured)  and  properly  preserved  at  the  expense 
of  the  usufructuary  thereof  for  the  time  being ;  And  that 
the  said  plate  or  any  part  thereof  may  from  time  to  time 
be  exchanged,  or  the  form  and  fashion  thereof  may  be 
altered  at  the  expense  of  the  usufructuary  thereof  for  the 
time  being,  provided  the  intrinsic  vahie  thereof  be  not 
diminished. 


roR  OHB  8ST  or 

TBVBTBE8  (o). 


Sect.  3. 
Trustee  Clauses. 

I.  Provided  always,  and  I  hereby  declare  that  if  the 
said  trustees  hereby  constituted,  or  any  {b)  of  them  shall  die 

(a)  This  18  the  power  used  when  the  will  reposes  aU  the  trusts  or 
powers  in  one  set  of  trustees :  it  is  applicable  where  the  wiU  dti& 
not  contain  powers  of  sale  enfranchisement  and  exchange:  where 
the  will  contains  such  powers  Form  II  infra,  p.  398,  should  be  used. 
Observe  the  difference  between  the  indemnity  clauses  in  the  two 
forms :  and  with  regard  generally  to  appointments  of  new  tnuteee 
see  Lewin  on  Trusts,  Chap.  XXI. 

(d)  If  two  trustees  only,  say  ^'either  "  instead  of  ''any." 


\ 
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in  my  lifetime,  or  if  they  or  any  of  them,  or  any  trustee   iob  on  bit  of 
or  trustees  appointed,  as  hereinafter  provided,  shall  after       ^^^^'"' 
my  death  die,  or  be  abroad,  or  desire  to  be  discharged,  or 
refuse  or  become  incapable  to  act  (c),  then  and  in  every 

such  case  it  shall  be  lawful  for  the  said and (d) 

or  the  survivor  of  them,  and  after  the  death,  of  such 
survivor  for  the  surviving  or  continuing  (e)  trustees  or 
trustee  for  the  time  being,  (and  for  this  purpose  every 
refusing  or  retiring  trustee  shall,  if  willing  to  act  in 
the  execution  of  this  power,  be  considered  a  continuing 
trustee),  (/)  or  for  the  acting  executors  or  executor, 
administrators  or  administrator  of  the  last  surviving 
or  continuing  trustee,  to  appoint  a  new  trustee  or  new 
trustees  in  the  place  of  the  trustee  or  trustees  so  dying 
or  being  abroad,  or  desiring  to  be  discharged,  or  refusing 
or  becoming  incapable  to  act  as  aforesaid;  And  upon 
every  or  any  such  appointment  as  aforesaid  the  number 
of  trustees  may  be  augmented  or  reduced ;  And  upon 
every  such  appointment  the  trust  property  shall,  if  and  so 
far  as  the  nature,  of  the  property  or  other  circumstances 
shall  require  or  admit  be  transferred  so  that  the  same 
may  be  vested  in  the  trustees  or  trustee  for  the  time  being. 
And  every  trustee  so  appointed  as  aforesaid  may  as  well 
before  as  after  such  transfer  of  the  said  trust  property,  act 
or  assist  in  the  execution  of  the  trusts  and  powers  of  this 
my  will,  as  fully  and  effectually  as  if  I  had  hereby  consti- 
tuted hiTn  a  trustee.  Pbovided  always,  and  I  hereby  TroBtecs'indem- 
declare  (g)  that  the  trustees  for  the  time  being  of  this 

(c)  The  expression  "  incapable  to  act "  refers  to  personal  inoapa- 
oity,  not  to  being  abroad :  JRe  WdM  Settlement^  15  Jar.  459. 

{d)  Persons  beneficially  interested. 

{e)  Under  a  power  enabling  a  surviving  or  continmng  trustee  to 
make  an  appointment  in  the  place  of  a  trustee  '<  going  to  reside 
abroad,"  a  surviving  trustee  residing  abroad  may  appoint :  (yjReiUy 
y.  Alderson,  8  Hare,  101. 

(/)  Unless  these  or  similar  words  be  inserted  in  the  power,  retiring 
troBtees  cannot  exercise  it :  Stones  v.  RowUmy  17  Beav.  308. 

{g)  The  Act  22  &  23  Yict.  c.  35,  s.  31,  provides  that  every  will 
creating  a  trust  shall  be  deemed  to  contain  clauses  therein  set  forth 
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my  will  shall  be  respectively  chargeable  only  for  snch 
monies,  stocks,  fands,  shares,  and  securities  as  they  shall 
respectively  actually  receive,  notwithstanding  their  re- 
spectively signing  any  receipt  for  the  sake  of  conformity, 
and  shall  be  answerable  and  accountable  only  for  their 
own  acts,  receipts,  neglects,  and  defaults  respectively, 
and  not  for  those  of  each  other,  nor  for  any  Banker, 
Broker,  Auctioneer,  or  other  person  with  whom  or  into 
whose  hands  any  trust  monies  or  securities  may  be 
deposited  or  come,  nor  for  dispensing  wholly  or  partially 
with  the  investigation  or  production  of  the  lessor's  title 
on  lending  money  on  leasehold  securities,  nor  for  other- 
wise  lending  on  any  security  with  less  than  a  marketable 
title,  nor  for  the  insufficiency  or  deficiency  of  any  stocks, 
funds,  shares,  or  securities,  nor  for  any  other  loss,  unless 
the  same  shall  happen  through  their  own  wilful  de&ult 
respectively ;  And  also,  that  the  said  trustees  or  trustee 
for  the  time  being  may  reimburse  themselves  and  himself^ 
or  pay  and  discharge  out  of  the  trust  premises  all  esqpenses 
incurred  in  or  about  the  execution  of  the  trusts  or  powers 
of  this  my  will. 

II.  Provided  always,  and  I  hereby  declare  that  if  the 
said  several  trustees  hereby  constituted  or  any  of  them 
shall  die  in  my  lifetime  (i),  or  if  they  or  any  of  them 
or  any  trustee  or  trustees  appointed  as  hereinafter  pro- 
vided shall  after  my  death  die,  or  be  abroad  or  desire  to 
be  discharged,  or  refuse  or  become  incapable  to  act, 
then  and  in  every  such  case  it  shall  be  lawful  for  the 
said and (k)  or  the  survivor  of  them,  and,  after 


n 


for  the  mdemnity  and  reimbiirsemeiit  of  the  tnuteefl,  bat  the  danses 
in  the  Act  are  less  comprehensive  than  there  in  the  text. 

(A)  This  form  is  used  when  the  will  reposes  tmsts  or  powers  in 
distinct  sets  of  trustees  separately,  e.  g.^  when  there  are  trustees  of  a 
term,  and  separate  trustees  of  powers  of  sale,  exchange,  and  enfran- 
chisement. 

(»)  See  the  notes  (a),  (c),  (c),  (/),  [g),  supra,  pp.  396-7. 

{k)  Parties  beneficially  interested. 


'^ 


REAL   BSTAT£.  899 

the  death  of  such  survivor,  for  the  surviving  or  continuing  ^*  ^^  <>* 
trustees  or  trustee  of  the  class  in  which  any  such  vacancy  tbustus. 
or  disqualification  shall  occur,  (and  for  this  purpose  every 
refusing  or  retiring  trustee  shall,  if  willing  to  act  in  the 
execution  of  this  power,  he  considered  a  continuing 
trustee,)  or  for  the  acting  executors  or  executor,  adminis- 
trators or  administrator  of  such  last  surviving  or  con- 
tinuing trustee,  to  appoint  a  new  trustee  or  new  trustees 
in  the  place  of  the  trustee  or  trustees  so  dying,  or  heing 
abroad,  or  desiring  to  be  discharged,  or  refusing  or 
becoming  incapable  to  act  as  aforesaid ;  And,  upon  every 
or  any  such  appointment  the  number  of  trustees  may  be 
augmented  or  reduced;  And  upon  every  such  appoint- 
ment the  trust  property,  (if  any),  then  vested  in  the 
trustees  or  trustee  of  the  class  in  which  such  vacancy 
or  disqualification  shall  have  occurred,  or  in  the  heirs, 
executors,  or  administrators  of  the  last  survivor  of  such 
trustees  shall,  if  and  so  far  as  the  nature  of  the  property 
and  other  circumstances  shall  require  or  admit,  be  trans- 
ferred, so  that  the  same  may  be  vested  in  the  trustees  or 
trustee  of  the  same  class.  And  every  trustee  so  appointed 
as  aforesaid  may  as  well  before  as  after  such  transfer 
of  the  said  trust  property  act  or  assist  in  the  execution  of 
the  trusts  and  powers  in  respect  of  which  he  shall  be  so 
appointed  trustee,  as  fully  and  effectually  as  if  I  had 
hereby  constituted  him  a  trustee.  Pbovided  alwats,  TruiteeB'indem- 
and  I  hereby  declare  that  the  several  trustees  for  the  time  ^ 
being  of  this  my  will  shall  be  respectively  chargeable  only 
for  such  monies,  stocks,  funds,  shares,  and  securities  as  . 

they  shall  respectively  actually  receive,  notwithstanding  I 

their  signing  any  receipt  for  the  sake  of  conformity,  and 

shall  be  answerable  and  accountable  only  for  their  own  { 

acts,  receipts,  neglects,  and  defaults,  and  not  for  those  I 

of  each  other,  nor  for  any  Banker,  Broker,  Auctioneer,  i 

or  other  person  with  whom  or  into  whose  hands  any 

trust  monies  or  securities  may  be  deposited  or  come,  \ 

nor    (upon  the  purchase  or  lending  money  upon   the  I 

security  of  leaseholds)  for  dispensing  wholly  or  partially  ' 

with  the  investigation  or  production  of  the  lessor's  title. 
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nor  (0  for  otherwise  accepting  less .  than  a  marketable 
title  upon  the  purchase,  or  taking  upon  enfranchisement 
or  exchange  or  lending  money  upon  the  security  of  any 
hereditaments,  nor  for  any  defect  in  title  or  value  of  here- 
ditaments purchased  or  taken  upon  enfranchisement  or  in 
exchange,  nor  for  the  insufiSciency  or  deficiency  of  any 
stocks,  funds,  shares,  or  securities,  nor  for  any  other  loss, 
unless  the  same  shall  happen  through  their  own  wilful 
default  respectively;  And  also,  that  the  said  several  tros- 
tees  for  the  time  being  may  reimburse  themselves  respec- 
tively or  pay  and  discharge  out  of  the  trust  premises  all 
expenses  incurred  in  or  about  the  execution  of  the  tnists 
or  powers  of  this  my  will. 


TRvsrai  WHO        III.  Provided  always,  and  I  hereby  declare  tiiat  the 

TO  b/!Slowkd   ®^^  [triLstee]  [and  every  future  trustee  of  this  my  will 

TO  OHARQB  TOR   who  shall  bc  a  solicitor  or  attorney]  may  act  as  solicitor 

BUSINESS.        ^^^  attorney  to  my  estate,  and  shall  be  entitled  to  charge 

and  shall  be  paid  for  all  business  done   by  him  as  a 

solicitor  or  attorney  in  respect  of  my  estate,  in  the  same 

manner  as  if  he  had  not  been  a  trustee  or  executor  of  this 

my  will. 


(J)  Observe  the  extension  of  this  part  of  the  indemnity  danae, 
beyond  that  of  the  corresponding  clause  in  Form  I,  supra,  p.  398. 


i 
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Sect.  1. 
General  Words  (a). 

I.  Together  with  all  buildings,  erections,  fixtures, 
lands,    pastures,    feedings,    wastes,   warrens,    commons, 
mines,  minerals,  quarries,  furzes,   trees,  woods,  under- 
woods, coppices,  and  the  ground  and  soil  thereof,  fences, 
hedges,   ditches,    ways,    waters,    watercourses,   fishings, 
fisheries,  fowlings,  courts  leet,  courts  baron  and  other 
courts,  views  of  frankpledge,  mills,  mulctures,  customs, 
tolls,  duties,  reliefs,  heriots,  fines,  money,  waifs,  estrays, 
rents,  services,  royalties,  jurisdictions,  franchises,  liberties, 
priyileges,  easements,  profits^   advantages,   emoluments, 
hereditaments,  and  appurtenances  whatsoever  to  the  said 
maHor  [messuages,  lands,]  and  hereditaments-  or  any  of 
them  appertaining,  or  with  the  same  or  any  of  them  now 
or  heretofore  demised,  occupied,  or  enjoyed,  or  reputed  or 
known  as  part,  parcel,  or  member  of  them  or  any  of  them 
or  appurtenant  thereto ;  And  all  the  estate,  right,  title, 
interest,  claim,  and  demand  of  him  the  said  [grantor]  [or 
of  them  the  said  [grantors]  and  each  of  them]  in,  to,  and 
upon  the  said  premises. 


FOB  VAHOBS 

AKD  OTHIB 

HERKDITAMENT!). 


II.  Together  with  all  buildings,  erections,  fixtures, 
commons,  hedges,  ditches,  fences,  ways,  waters,  water- 
courses, liberties,  privileges,  easements,  advantages,  and 
appurtenances  whatsoever  to  the  said  messuages,  lands. 


(a)  As  to  the  insertioii  of  ''^neral  words,"  and  the  ''all  the 
estate"  clause  in  assurances  of  corporeal  hereditaments,  vide  supra, 
pp.  86 — 9. 

TOI<.    I.  D   D 


FOB  mSBVAOXB 
AND  LAHDS. 
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and  hereditaments  or  any  of  them  appertaining,  or  with 
the  same  or  any  of  them  now  or  heretofore  demised, 
occupied,  or  enjoyed,  or  reputed  or  known  as  part  or 
parcel  of  them  or  any  of  them  or  appurtenant  thereto ; 
And  all  the  estate,  right,  title,  interest,  claim,  and  demand 
of  him  the  said  [grantor]  [fir  of  them  the  said  [granton] 
and  each  of  them]  in,  to,  and  upon  the  same  premises. 

III.  Together  with  all  buildings,  erections,  fixtures, 
cellars,  areas,  courts,  court-yards,  cisterns,  sewers,  gutters, 
drains,  ways,  passages,  lights,  watercourses,  liberties, 
privileges,  easements,  advantages,  and  appurtenances  to 
the  said  messuages  and  hereditaments  or  any  of  them 
appertaining,  or  with  the  same  or  any  of  them  now  or 
heretofore  demised,  occupied,  or  enjoyed,  or  reputed  or 
known  as  part  or  parcel  of  them  or  any  of  them  or  appur- 
tenant thereto ;  And  all  the  estate,  right,  title,  interest, 
claim,  and  demand  of  him  the  said  [grantbr]  [or  of  them 
the  said  [grantors]  and  each  of  them  in,  to,  and  upon  the 
same  premises. 


fOBLAHDB. 


rV.  Together  with  all  buildings,  erections,  fixtures, 
hedges,  ditches,fences,  ways,  waters,  watercourses,  liberties, 
privileges,  easements,  advantages,  and  appurtenances  what- 
soever to  the  said  parcels  [or  closes]  of  land  and  here- 
ditaments or  any  of  them  appertaining,  or  with  the  same 
or  any  of  them  now  or  heretofore  demised,  occupied,  or 
enjoyed,  or  reputed  or  known  as  part  or  parcel  of  &em 
or  any  of  them  or  appurtenant  thereto ;  And  all  the  estate, 
right,  title,  interest,  claim,  and  demand  whatsoever  of  him 
the  said  [grwntor]  [or  of  them  the  said  [grantors]  and  each 
of  them]  in,  to,  and  upon  the  same  premises. 


8B0BT  fOBX 

rOB  AHT  KIHD  Of 

PBOPBBTT. 


v.  Together  with  all  firanchises,  buildings,  fixtures, 
fences,  commons,  ways,  lights,  sewers,  watercourses  (b), 


(b)  Such  of  the  preceding  words  as  do  not  apply  to  the  property 
shonld  be  omitted.  Thna,  "franchises"  applies  only  to  manon; 
« lights  "  only  to  houses  near  other  buildings,  and  the  like. 


COVENANT  AGAINST  INCUMBRANCES.  403 

rights,  priTileges,  easements,   advantages,   and  appurte-      short  form 
nances  whatsoever  to  the  said  hereditaments  or  any  part       pbopertt. 
thereof  appertaining,  or  with  the  same  or  any  part  thereof 
now  or  heretofore  enjoyed  or  reputed  as  part  or  member 
thereof  or  appurtenant  thereto ;  And  all  the  estate,  right, 

■ 

title,  interest,  claim,  and  demand  of  him  the  said  [grantor] 
Iftr  of  them  the  said  {ffrantors]  and  each  of  them]  in,  to, 
and  upon  the  same  premises. 

VI.  TooBTHER  WITH  all  mills,  miU-houses,  boiling-  for  west  wduh 

PROPXRTT* 

houses,  curing-houses,  still-houses,  trash-houses,  and  other  -^ — 

houses,  buildings,  erections,  and  fixtures  now  on  the  said 
plantation  and  lands  or  any  part  thereof,  and  all  provision 
grounds,  ways,  waters,  watercourses,  woods,  underwoods, 
commons,  feedings,  fishings,  fishing-places,  rights,  ease- 
ments, privileges,  profits,  commodities,  emoluments,  here- 
ditaments, and    appurtenances  whatsoever  to  the  said 
plantation,  lands,  and  hereditaments  or  any  part  thereof 
appertaining,  or  with  the  same  or  any  part  thereof  now  or 
heretofore  demised,  occupied,  or  enjoyed,  or  reputed  or 
known  as  part  or  parcel  of  them  or  any  of  them  or  appur- 
tenant thereto;  And  also  all  the  horses,  mules,  cattle, 
waggons,  carts,  carriages,  tools,  utensils,  plant,  and  live 
and  dead  stock  upon  or  belonging  to  the  said  plantation, 
lands,  and  hereditaments,  or  any  part  thereof;  And  all 
the  estate,  right,  title,  interest,  claim,  and  demand  of  him 
the  said  [grantor]  [or  of  them  the  said  [grantors]  and 
each  of  them]  in,  to,  and  upon  the  same  premises. 

YII.  And  the  said  [covenantor]  doth  hereby,  focJumr       ootevaht 

with  the  said  [covenantee],  his  heirs  [executors,  adminis- 
trators] and  assigns,  that  he  the  said  [covena/ntor]  hath  not 
done,  or  knowingly  suffered,  or  been  party  or  privy  to  (c) 
ything  whereby  the  said  premises  hereinbefore  expressed 


▲aAinST  INOUM- 
BRAirCBS  BT  OVR. 


(tf)   These  words  are  important,  and  should  never  be  omitted.    See 
Su^d*  y.  ft  P.  491,  13th  ed. 

D  D    2 
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to  be  hereby  granted  or  any  part  thereof  are,  is,  or  may  be 
impeached,  affected,  or  incumbered  in  title,  estate,  or  other- 
wise howsoever,  or  whereby  he  is  in  anjwise  hindered 
from  granting  the  same  premises  or  any  part  thereof  in 
manner  aforesaid. 


OOVXNAHT 
▲QAIirST  IHOTTM- 
BRAHOBS    BT  TWO 
OB  MORX. 


VIII.  And  each  of  them  the  said  [eovenantors],  so 
far  as  relates  to  his  own  acts  alone,  doth  hereby,  for  him- 
self, his  heirs,  executors,  and  administrators,  coYenant 
with  the  said  [covenantee],  his  heirs,  [executors,  adminis- 
trators], and  assigns,  that  they  the  said  [covemnim] 
respectively  have  not  done  or  knowingly  suffered  or  been 
party  or  privy  to  (d)  anything  whereby  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted  or  any  part 
thereof  are,  is,  or  may  be  impeached,  affected,  or  incmnbered 
in  title,  estate,  or  otherwise  howsoever,  or  whereby  they 
the  said  [covenantors]  respectively  are  in  anywise  hindered 
from  granting  the  same  premises  or  any  part  thereof  in 
manner  aforesaid. 


TRUST  07  OKI^ 
TBBX  OV  TBARfl 
TO  ATTKHD  TBI 

DTHBRITAIIOB 
IN  TRUST  FOR  A 
PUR0HA8BR  («). 


IX.  And  it  is  hereby  agreed  and  declared,  that  the 
said  .  [trustee  of  the  term],  his  executors,  administrators, 
and  assigns  shall  stand  possessed  of  the  said  premises 
hereinbefore  expressed  to  be  hereby  assigned  (/)  for  the 
residue  of  the  said  term  of years,  In  trust  for  the 


(d)  Tide  supra,  p.  403,  n.  (c). 

(e)  These  forms  are  rarely  needed  since  the  late  stat.  8  &  9  Viet 
0. 112  ;  bat  there  may  be  cases  m  England,  in  which  terms  will  still 
have  to  be  assigned,  and  the  Act  does  not  extend  to  the  West  Indiu 
or  other  Colonies.  See  the  notes  to  the  Preoedents  of  AssignmffltBof 
terms,  post,  vol.  ii.,  and  Davidson's  Con.  Free.,  p.  80,  5th  edit  One  of 
the  Forms,  IX.,  X.,  XL,  and  XII.  should  be  used,  when  it  is  intended 
to  keep  terms  subsisting ;  the  Form  XIII.  is  to  be  adopted  vben  & 
term  becomes  satisfied  on  a  conveyance,  e,  y.  on  a  oonveyanoe  by  a 
mortgagor  and  mortg  agee  to  a  purchaser. 

(/)  If  the  declaration  immediately  follow  the  habendom  (as  is 
the  case  of  a  single  term  it  generally  will),  the  preceding  words  will 
be  omitted,  and  the  form  will  read  thus : — 

To  HAVE  AND  TO  HOLD  the  Said ,  and  all  other  the 


J 


TRUSTS    OP   TERMS. 


405 


said  [pu/rchaser],  his  heirs,  [appointees],  and  assigns,  and 
to  assign  and  dispose  of  the  same  as  he  or  they  shall 
direct,  and  in  the  meantime  to  permit  the  same  to  attend 
the  reversion,  freehold,  and  inheritance  of  the  said  pre- 
mises therein  comprised,  and  to  protect  the  same  from  all 
mesne  incumbrances,  if  any  such  there  be. 

X.  And  it  is  hereby  agreed  and  declared,  that  the 
said  [trustee  or  trustees],  his  [or  and  their  respective]  exe- 
cutors, adnunistrators,  and  assigns  shall  stand  possessed 
of  the  said  premises  hereinbefore  [to  them  respectively] 
expressed  to  be  hereby  assigned  (^),  for  the  respective 

residues  of  the  said  terms  of and years.  In  trust 

for  the  said  [purchaser],  his  heirs  [appointees],  and 
assigns,  and  to  assign  and  dispose  of  the  same  respectively 
as  he  or  they  shall  direct,  and  in  the  meantime  to  permit 
the  same  respectively  to  attend  the  reversion,  freehold, 
and  inheritance  of  the  said  premises  therein  respectively 
comprised,  and  to  protect  the  same  from  all  mesne  incum- 
brances, if  any  such  there  be. 

XI.  And  IT  IS  hereby  agreed  and  declared,  that  the 
said  ^trustee],  his  executors,  administrators,  and  assigns, 
shall  stand  possessed  of  the  said  premises  hereinbefore 
expressed  to  be  hereby  assigned  (^),  for  the  residue  of  the 

said  term  of years,  In  trust  for  the  said  [mortgagee], 

his  heirs  and  assigns,  and  to  assign  and  dispose  of  the 
same  as  he  or  they  shall  direct,  and  in  the  meantime  to 
permit  the  same  to  attend  the  reversion,  freehold,  and 
inheritance  of  the  said  premises  therein  comprised,  and 
to  protect  the  same'  from  all  intervening  charges  and 
incumbrances,  if  any  such  there  be,  but  subject  to  the 


TRUST  OF  OKB 
TBRM  OF  TEABS 
TO  ATTXND  THB 

INHERITANCB 

IN  TRUST  FOR  A 

PURCHASER. 


TRUST  OF  TWO 
OR  MORE  TERMS 

OF  TEABS  TO 
ATTEND  THE  IN- 
HERITANCE IN 

TRUST  FOR 
A  PURCHASER. 


TRUST  OF  ONE 
TERM  OF  TEARS 
TO  ATTEND  THB 

INHERITANCB 
IN  TRUST  FOR  A 

MORTOAORB. 


premises  hereinbefore  expressed  to  be  hereby  assigned/ 

onto  the  said  [trustee],  his  executors,  administrators,  and 

assigns,  for  the  residue  of  the  said  term  of years,  In 

trust,  &c. 

(^)  Vide  supra,  p.  404,  n,  (/). 
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same  equity  of  redemption  as  the  reyersion,  freehold,  and 
inheritance  of  the  same  premises  now  are  or  hereafter 
shall  he  subject  to  by  virtue  of  the  proviso  hereinbefore 
contained  for  redemption  thereof. 

XII.  And  it  is  herebt  agreed  and  declared,  that  the 
said  [trustee],  his  executors,  administrators,  and  assigns, 
shall  stand  possessed  of  the  said  premises  hereinbefore 
expressed  to  be  hereby  assigned  (A)  for  the  several  residues 
of  the  said  terms  of years  and years  respec- 
tively, In  trust  for  the  said  [mortgagee],  his  heirs  and 
assigns,  and  to  assign  and  dispose  of  the  same  as  he  or 
they  shall  direct,  and  in  the  meantime  to  permit  the  same 
to  attend  the  reversion,  freehold,  and  inheritance  of  the 
said  premises  therein  respectively  comprised,  and  to  pro- 
tect the  same  from  all  intervening  charges  and  incum- 
brances if  any  such  there  be,  but  subject  respectively  to 
the  same  equity  of  redemption  as  the  reversion,  freehold, 
and  inheritance  of  the  said  premises  therein  respectively 
comprised  now  are  or  hereafter  shall  be  subject  to  by 
virtue  of  the  proviso  hereinbefore  contained  for  redemption 
thereof. 


TRU0I  or  ORB 

TRRH  or  HEARS 

TO  ATTRRD  THB 

IRHERITAKOB 

FOR  THB  PRO- 
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XIII.  And  it  is  hereby  agreed  and  declared,  that  the 
said  [trustee],  his  executors,  administrators,  and  assigns* 
shall  stand  possessed  of  the  said  premises  hereinbefore 
expressed  to  be  hereby  assigned  {h)  for  the  residue  of  the 

said  term  of years,  In  trust  for  the  said  [purcha9er]t 

his  heirs,  [appointees],  and  assigns,  and  to  permit 
the  same  to  attend  the  reversion,  freehold,  and  inherit- 
ance of  the  said  premises  therein  comprised,  To  the 
intent  that  the  same  term  may  forthwith  cease  and 
determine  as  to  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted,  under  the  provisions  of  the  Act  of 
Parliament  passed  in  the  8th  and  9th  years  of  the  reign 


W 


Vide  supra,  p.  404,  n.  (/).  (»)  Vide  supra,  p.  404,  n,  (e). 
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of  her  Majesty  Queen  Victoria,  intitoled  "  An  Act  to  render 
the  Assignment  of  Satisfied  Terms  unnecessary." 

XrV.  Pboytoei)  always,  and  it  is  hereby  agreed  and     abbitiutioh 

declared,  that  if  any  dispute,  question,  difference,  or  con- ' 

troversy  shall  arise  between  the  said  parties  to  these 
presents,  or  their  respective  heirs,  executors,  adminis- 
trators or  assigns,  touching  these  presents,  or  any  clause 
or  thing  herein  contained,  or  the  construction  hereof,  or 
any  matter  in  any  way  connected  with  these  presents  or 
the  operation  hereof,  or  the  rights,  duties,  or  liabilities  of 
either  party  in  connection  with  the  premises ;  then  and 
in  every  or  any  such  cctse  the  matter  in  difference  shall 
be  referred  to  two  arbitrators  or  their  umpire,  pursuant  to 
and  so  as  with  regard  to  the  mode  and  consequences  of 
the  reference,  and  in  all  other  respects  to  conform  to  the 
provisions  in  that  behalf  contained  in  the  Common  Law 
Procedure  Act,  1854  (ft),  or  any  then  subsisting  statutory 
modification  thereof;  And  upon  every  or  any  such  refer- 
ence the  arbitrators  and  umpire  shall  respectively  have 
power  to  examine  the  parties  and  witnesses  upon  oath  or 
affirmation,  and  either  to  fix,  settle,  and  determine  the 
amount  of  costs  of  the  reference  and  award  respectively 
or  incidental  thereto,  to  be  paid  by  both  parties  or  by 
either  party,  or  to  direct  the  same  to  be  taxed  either  as 
between  solicitor  and  client  or  otherwise,  and  to  direct 
and  award  when  and  by  and  to  whom  such  costs  shall  be 
paid. 


(k)  17  &  18  Yict.  0;  125.  These  statutory  provisions  are  so 
extensive  and  effective  as  to  render  the  insertion  of  the  old  Arbitra- 
tion Clanses  into  Partnership  and  other  deeds  nnneoessary.  With 
regard  to  referenoes  to  Arbitration,  see  the  notes  to  the  Precedent  of 
an  agreement  for  a  reference,  post,  vol.  ii. 
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POWERS   OF  ATTORNEY  (a). 


IN  TKABBVIR  OF 
MOBTOAOB. 


I.  Together  with  power  for  the  said  C.  D.,  E.  F./and 
G.  H.,  and  the  surviyors  and  survivor  of  them,  and  the 
executors  or  administrators  of  such  survivor,  and  their  or 
his  assigns,  in  the  name  of  the  said  A.  B.,  his  executors 
or  administrators,  or    otherwise,  to    demand,   sue  for, 


Powers  of 
attorney. 

How  giren 
and  exercisable. 


Effect  of  prin- 
cipalis death. 


(a)  A  power  of  attorney  is  an  authority  to  one  person  to  do  an  act 
in  the  stead  of  another ;  and  is  conferred  sometimes  by  a  deed  con- 
taining other  matter  (as  deeds  of  assignment  or  composition  with 
creditors),  and  sometimes  by  a  special  instrument.  The  power  must 
be  given  by  deedy  Salk.  9  ;  it  must  be  strictly  followed,  Co.  Lit  52, 
Salk.  96 ;  and  cannot  be  exceeded,  Hogg  v.  Snaith,  1  Taunt.  347 ; 
Hay  V.  Goldsmith,  5  Smith  Rep.  79.  Before  the  passing  of  the  Act 
to  further  amend  the  law  of  property  and  to  relieve  Trustees,  22  & 
23  Yict.  c.  35,  it  was  at  law  essential  in  all  cases  that  the  power 
should  be  exercised  during  the  life  of  the  person  who  gave  it,  Co.  lit 
52,  Watson  y.  King,  4  Camp.  272,  and  this  is  still  the  case  except 
with  regard  to  payments  made  and  acts  done  boniL  fide  by  trustee, 
executors,  and  administrators.  But  Courts  of  Equity  had  long  been 
inclined  to  give  effect  to  all  bon&fide  dealings  with  the  attorney 
which  took  place  after  the  death  of  the  principal  and  before  the  death 
became  known  to  the  attorney,  especially  where  a  valuable  conadera- 
tion  passed,  Bailey  v.  Collett,  18  Beav.  179 ;  and  cases  there  cited. 
The  Act  referred  to  provides,  s.  26,  that  no  trustee,  executor,  or 
administrator,  making  any  payment  or  doing  any  act  bond  fide  under 
or  in  pursuance  of  any  power  of  attorney,  shall  be  liable  for  the 
monies  so  paid  or  the  act  so  done,  by  reason  that  the  person  who  gave 
the  power  of  attorney  was  dead  at  the  time  of  such  payment  or  act,  or 
had  done  some  act  to  avoid  the  power,  provided  that  the  fact  of  death 
or  of  the  doing  of  such  act  as  last  aforesaid  by  such  trustee,  executor, 
or  administrator,  was  not  known  to  him.  The  statute  leaves  un- 
affected the  rights  of  any  person  entitled  to  the  money  against  the 
person  to  whom  the  payment  is  made. 

Powers  of  attorney  exercisable  in  the  names  of  the  executors  or 
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ASSURAHOl. 


recover,  and  give  valid  receipts  for  the  said  principal  sum  in  tjiahsfbb  of 

of  £ ,  and  all  interest  due  and  to  become  due  for  the      mortgage. 

same,  and  for  the  purposes  aforesaid  or  any  of  them  to 
execute  and  do  all  such  instruments  and  things  as  shall 
be  necessary  or  expedient. 

11.  Together  with  power  for  the  said  C.  D.  and  E.  F.,    ^  absiqvk^vt 
and  the  survivor  of  them,  and  the  executors  or  adminis- 
trators of  such  survivor,  and  their  or  his  assigns,  in  the 
name  of  the  said  A.  B.,  his  executors  or  administrators, 
or  otherwise,  to  demand,  sue  for,  recover,  receive,  and 

give  effectual  discharges  for  the  said  sum  of  £ ,  and 

aU  bonuses  and  other  sums  of  money  which  may  become 
payable  by  virtue  of  the  aforesaid  policy  of  assurance 
[and  every  other  policy  to  be  effected  as  hereinafter 
provided]  (J). 


III.  Together  wtth  power  for  the  said  C.  D.,  his 
executors  or  administrators,  in  the  name  or  names  of  the 
said  A.  B.,  his  executors  or  administrators,  or  otherwise, 

to  call  in  and  compel  payment  of  the  said  debt  of  £ , 

and  of  all  interest  for  the  same,  and  by  all  legal  proceed- 
ings  to  enforce    the    said  bond,   and   to    give  effectual 


IN    ASSIGNXBirT 
OF  BOND  LBBT. 


adminiBtrators  of.  the  principal  as  well  as  in  the  name  of  the  principal 
himself  are  valid ;  and  when  given  for  a  valuable  consideration  are 
irrevocable,  Pearson  v.  Amicable  Society^  7  W.  R.  629,  Ch. ;  Bailey 
V.  CoUetty  18  Beav.  179.  The  powers  thus  given  cannot  be  delegated, 
noor  oan  a  deputy  be  appointed  by  the  attorney,  unless  the  deed  con- 
ferring the  powers  expressly  authorises  such  a  delegation  or  appoint- 
ment, 2  Roll.  Ab.  8,  Bunb.  166. 

The  Bank  of  England  and  many  other  public  bodies  require,  that 
the  execution  by  each  grantor  of  every  power  of  attorney  affecting 
them,  shall  be  attested  by  two  witnesses ;  and,  as  a  general  rulci  it 
will  be  prudent  to  execute  and  attest  all  powers  of  attorney  in  this 


Exercisable  in 
names  of  ezecn^ 
tors. 

When  irrerocable. 

Can  be  delegated 
only  by  an  ex- 
press power. 


How  they  should 
be  exeonted. 


The  attorney  ought  to  exercise  his  powers  in  the  name  of  his  —and  exettiied. 
principal,  and  to  use  and  sign  his  principal's  name  instead  of  his 
own,  9  Co.  76,  Stra.  766. 

(5)  The  validity  of  such  a  power  was  expressly  recognised  in 
Pearson  v.  Amicable  Society,  ubi  supra. 
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niasioKMBHToif  discharcres  for  the  said  debt  and  interest  and  penalty, 

BOND    DEBT.  °  ,  i.  .1  r  J^ 

and  every  part  thereof  respectively. 


in  ooxposinoii 

DIED. 


VOR 

IZBOVTIKO 

A 

spicino 

PEED. 

lY.  And  for  further  carrying  into  effect  the  said 
agreement,  the  said  A.  B.  doth  hereby  appoint  the  said 
C.  D.  and  E.  F.,  and  the  survivor  of  them,  and  the  execu- 
tors or  administrators  of  such  survivor,  and  their  or  his 
assigns,  the  attorneys  and  attorney  of  him  the  said  A.  B., 
in  his  name  or  otherwise,  to  ask,  enforce,  and  receive 
payment  and  delivery  of  all  the  debts,  sums  of  money, 
goods,  chattels,  and  effects  hereinbefore  expressed  to  be 
hereby  assigned,  and  to  adjust  and  settle,  and  to  compound 
or  submit  to  arbitration,  every  or  any  debt  owing  to  or  by 
the  said  A.  B.,  upon  such  terms  as  they  or  he  shall  think 
advantageous  or  expedient,  and  to  give  effectual  releases 
and  discharges,  and  for  all  or  any  of  the  purposes  aforesaid 
to  appoint  an  attorney  or  attorneys,  agent  or  agents,  and 
from  time  to  time  to  revoke  such  appointments,  and  to  use 
the  name  of  the  said  A.  B.,  and  generally,  in  relation  to 
the  trusts  of  these  presents  and  to  the  premises,  to  do  aU 
such  things  as  they  or  he  shall  think  expedient,  as  effec- 
tually as  the  said  A.  B.  himself  could  have  done  if  these 
presents  had  not  been  executed,  the  said  A.  B.  and  the 

said  several  persons  parties  hereto  of  the part  hereby 

agreeing  to  ratify,  confirm,  and  abide  by  all  that  the  said 
C.  D.  and  E.  F.,  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  or  their  or  his  assigns, 
shall  do  or  cause  to  be  done,  or  purport  to  do  or  cause  to 
be  done  in  relation  to  the  premises. 

V.  KNOW  ALL  MEN  by  these  presents,  that  I, 
A.  B.,  of  &c.,  hereby  appoint  C.  D.,  of  &c.,  my  attorney, 
in  my  name  and  stead  and  on  my  behalf,  to  receive  from 

[purchdaer],  or  his  agent  or  attorney,  the  sum  of  £ , 

being  the  price  agreed  to  be  paid  by  the  said  \j^rchcLBer\ 
to  me  for  the  purchase  of  a  certain  messuage,  farm,  lands, 

and  hereditaments,  known  as farm,  situate  <fec.,  and 

containing acres  or  thereabouts;  and  upon  the  receipt 

of  the  said  sum  of  £ ,  in  my  name  and  stead,  on  my 
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behalf  and  as  my  act  and  deed,  to  sign,  seal,  and  deliver    ro&  BXEoimHa 
a  certain  indenture,  already  prepared  and  engrossed,  or         \m>. 
intended  to  be  shortly  engrossed,  bearing  or  intended  to 

bear  date  on  or  about  the day  of ,  and  expressed 

or  intended  to  be  made  between  [parties] ,  and  being  or 
purporting  and  intended  to  be  a  conveyance  and  assurance 
of  the  said  farm  and  hereditaments  to  the  use  of  the  said 
[puTch(i8er],hi3  heirs  and  assigns  [or  otherwise^  as  the  case 
may  he'\ ;  And  also  in  my  name  and  stead,  and  on  my 
behalf,  to  indorse  and  sign  on  the  said  indenture  a  proper 

and  effectual  receipt  for  the  said  sum  of  £ ,  and  to 

execute  and  do  all  other  deeds  and  things  which  my  said 
attorney  shall  consider  expedient  or  necessary  for  convey- 
ing and  assuring  the  said  hereditaments,  and  all  my  estate 
and  interest  therein,  to  the  use  of  the  said  [purchaeer]^ 
his  heirs  and  assigns  [ory  to  the  uses  hereinbefore  referred 
to],  I  hereby  agreeing  and  undertaking  to  ratify,  confirm, 
and  allow  all  that  my  said  attorney  shall  do  or  cause  to 
be  done,  or  purport  to  do  or  cause  to  be  done,  by  virtue 
of  these  presents ;  In  witness  &c. 

VI.  TO  ALL  TO  WHOM  these  presents  shall  come,     bt  protictob 
A.  B.,  of,  &c.,   [protecUyr],  sends  greeting.    \RecitaX  of  ^Z^^i!^^ 
the  settlement  and  of  mbsequent  events^  and  of  the  wiU  baaeihq  estates 

enjoining  a  resettlement  on  pain  of  forfeiture  of  other  

devised  estates,"]  Now  these  presents  witness,  that 
the  said  A.  B.  doth  hereby  appoint  the  said  E.  F.,  G.  H., 
and  I.  K,  any  two  and  every  one  of  them,  the  attorneys 
and  attorney  of  the  said  A.  B.,  for  and  in  the  name  and 
on  behalf  of  the  said  A.  B.,  to  sign,  seal,  deliver,  execute, 
and  do  every  such  assurance,  consent,  and  thing,  as  such 
attorneys  or  attorney  shall  consider  necessary  or  proper 
to  be  executed  or  done  by  the  said  A.  B.  in  order  to 
comply  with  the  said  direction  contained  in  the  said  will  of 

the  said with  respect  to  barring  and  destroying  the 

estates  in  tail  male  in  the  said estate,  and  in  the  said 

estate,  and  with  respect  to  re-settling  the  same 

estates  or  either  of  them  (whether  such  assurance  or  thing 
shall  embrace  or  affect  the  said  estate  and  the 
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said 


estate  properly  so  called,  or  the  same  estates 


BT   PROTECTOR 

w  wTOiNT^To    *<>getter  with  other  hereditaments  which   may  not  be 

VABBiHo  ESTATES  includcd  undcr  the  name  of  the estate,  or  the  name 

'- of  the  estate,  as  used    in  the  said  will;   and  the 

said  A.  B.  doth  hereby  agree  to  ratify  and  confirm 
every  assurance  and  thing  which  the  said  attorneys 
or  attorney  shall  do  or  cause  to  be  done,  or  purport 
to  do  or  cause  to  be  done,  by  virtue  of  these  presents  ; 
In  witness  &c. 


TO  8VRREKDEB 
OOPTHOLDe. 


VII.  KNOW  ALL  MEN  &c.,  that  I,  A.  B.,  of  &c., 
one  of  the  copyhold  or  customary  tenants  of  the  manor 

of ,  hereby  appoint  C.  D.,  of  &c.,  my  attorney,  for 

me  and  in  my  behalf  to  appear  at  the  next  or  any  subse- 
quent Court  to  be  holden  for  the  said  manor,  or  before 
the  lord  or  lady,  lords  or  ladies,  steward  or  deputy  steward 
of  the  said  manor,  out  of  Court,  and  then  and  there  to 
surrender  into  the  hands  of  the  said  lord  or  lady,  lords  or 
ladies,  either  personally  or  by  the  hands  and  acceptance 
of  the  said  steward  or  deputy  steward,  by  the  rod,  accord- 
ing to  the  custom  of  the  said  manor.  All  that  [parcels] 
with  the  appurtenances.  And  all  my  estate  and  interest 
therein.  To  the  use  of  E.  F.,  of  &c.,  his  heirs  and  assigns, 
according  to  the  custom  of  the  said  manor  (c) ;  And  also, 
in  my  name  and  on  my  behalf,  to  execute  and  do  all  such 
assurances  and  things  as  shall  be  necessary  or  expedient 
for  procuring  the  said  E.  F.,  his  heirs  or  assigns,  to 
be  admitted  tenant  or  tenants  to  the  said  premises: 
I  hereby  agreeing  to  ratify  and  confirm  all  that  my 
said  attorney  shall  do  or  cause  to  be  done,  or  purport  to 


(c)  If  the  surrender  be  made  to  a  mortgagee,  add  here  **'  Subject 
nevertheless  to  a  condition  for  making  void  the  same  sur- 
render, if  I,  the  said  A.  B.,  my  heirs,  executors,  adminis- 

trators,  or  assigns,  shall,  on  the  —  day  of ,  pay  to 

the  said  E.  F.,  his  executors,  administrators,  or  assigns, 
the  sum  of  £ ,  with  interest  for  the  same  in  the  mean- 
time at  the  rate  of  £ —  per  cent,  per  annum." 
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do  or  cause  to  be  done,  by  virtue  of  these  presents  :   In     ^  bureihdbb 

•^                                                r                      '                     COPYHOLDS. 
WITNESS,  &C.  — 

VIII.  KNOW  ALL  MEN,  &c.,  that  I,  A.  B.,  of  &e.,  to  obtain  ad- 
hereby  appoint  C.  D.,  of  &c.,  my  attorney,  in  my  name  ^^juolds^ 
and  on  my  behalf  to  appear  at  the  next  or  some  sub- 

sequent  Court  to  be  holden    for    the   manor  of  , 

or  before  the  lord  or  lady,  lords  or  ladies,  steward  or 
deputy  steward  of  the  said  manor,  out  of  Court,  and  to 
pray  and  receive  and  take  admittance  of  and  from  the 
said  lord  or  lady,  lords  or  ladies, .  steward  or  deputy 
steward,  by  the  rod,  according  to  the  custom  of  the  said 
manor,  to  All  that,  &c.,  [parcels]  to  the  use  of 
me,  the  said  A.  B.,  my  heirs  and  assigns  (d),  I 
hereby  agreeing  to  ratify  and  confirm  all  that  my  said 
attorney  shall  do  or  cause  to  be  done,  or  purport  to  do 
or  cause  to  be   done,   by   virtue  of  these  presents;   In 

WITNESS  &c. 

IX.  KNOW  ALL  MEN  &c.,  that  I,  A.  B.,  of  &c.,       ««"»^^ 

'  '  '  ,   '     FOB  KANAaBXBNT 

hereby  appoint   C.  D.,  of  &;c.,   to  be    my   attorney,  in     of  pbopbrtt. 

my  name  and  on  my  behalf  to  manage  or  superintend 

the  management  of,  demise,   grant,   mortgage,  sell,  ex-  —to  manage, 

change,  and  dispose  of  all   or  any   of  the    messuages,  j^^te- 

lands,  tenements,  and  hereditaments,  of  or  to  which  I  am 

now  or  shall  become  seised,  possessed,  or  entitled,  and  to 

cut  timber  or  underwood  for  sale  or  repair,  or  otherwise,  —to  cut  timber 

upon  any  of  the  said  lands,  tenements,  and  hereditaments,  *"  ^      ' 

and  to   erect,  pull  down,  and  repair  houses   and  other 

buildings,  and  drain,  or  otherwise  improve  all  or  any  of 


(d)  If  the  admittanoe  is  to  be  that  of  a  mortgagee,  add  here  "  Subject 
nevertheless  to  a  proviso  for  making  void  the  same  admit- 
tance if  [mortgagor]y  of  &c.,  his  heirs,  executors,  adminis- 
trators, or  assigns,  shall,  on  the  —  day  of ,  pay  to  me 

the  said  A.  B.,  my  executors,  administrators,  or  assigns,  the 

sum  of  £ ,  together  with  interest  for  the  same  in  the 

meantime,  at  the  rate  of  per  cent,  per  annum. 
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QMKWKkhf 
rOR  X ANAGBMINT 
or  PROPBRTT. 

— make  amsge- 
ments  with 
tenanto; 


—collect  rents ; 


— to  diBtraiD  ; 


— eject  tenants ; 


— ^proBeente  and 
defend  legal 
proceedings ; 


— ^reeeire 
debts  and  per- 
sonal estate ; 


— arrange  and 
compromise ; 


the  said  premises,  and  to  insure  liouses,  buildings,  and 
other  property  against  loss  or  damage  by  fire,  and  to 
make  allowances  to  and  arrangements  with  all  or  any  of 
the  tenants  or  occupiers  for  the  time  being  of  the  said 
messuages,  lands,  tenements,  and  hereditaments,  and  with 
others,  and  to  accept  surrenders  of  leases  and  tenancies, 
and  generally  to  deal  with  the  premises  as  fully  and 
effectually  as  I  myself  could  do ;  And  also,  to  demand, 
sue  for,  collect,  and  receive,  and  give  effectual  discharges 
for  all  the  rents  and  profits  now  due,  or  which  shall 
become  due  in  respect  of  the  said  premises ;  ^and  in  case 
of  nonpayment  thereof  or  any  part  thereof,  to  enter  into 
and  upon  all  or  any  of  the  tenements  and  hereditaments 
in  respect  of  which  any  rents  or  profits  shall  be  unpaid ; 
and  for  the  same  rents  and  profits,  and  the  costs  and 
expenses  incurred  by  or  incidental  to  the  nonpayment 
thereof,  to  distrain,  and  the  distress  and  distresses  then 
and  there  found  to  dispose  of  in  due  course  of  law* 
And  to  take  and  use  all  lawful  proceedings  and  means  for 
recovering  and  receiving  the  said  rents  and  profits,  and 
for  evicting  and  ejecting  defaulting  tenants  and  occupiers 
firom  all  or  any  of  the  said  premises,  and  determining 
the  tenancy  or  occupation  thereof,  and  for  obtaining, 
recovering,  and  retaining  possession  of  all  or  any  of  the 
premises  held  or  occupied  by  such  defaulters ;  And  also 
'  to  commence  and  prosecute  and  to  defend  at  law  and  in 
equity  all  actions,  suits,  claims,  demands,  and  proceed- 
ings touching  the  said  premises,  or  the  estate,  interest^ 
and  rights  of  me  or  of  my  tenants  or  assigns  therein 
and  thereto,  or  touching  anything  in  which  I  or  my 
real  or  personal  estate  or  effects  may  be  in  any  way 
interested,  affected,  or  concerned ;  And  also,  to  demand, 
sue  for,  enforce  payment  of,  and  receive  and  give 
effectual  discharges  for  all  monies,  securities  for  money, 
debts,  legacies,  goods,  chattels,  and  personal  estate 
of  or  to  which  I  am  now  or  hereafter  shall  become 
possessed  or  entitled ;  And  also,  to  adjust  and  settle,  and 
to  compromise  and  submit  to  arbitration,  all  accounts, 
debts,  claims,  demands,  disputes,  and  matters  which  do 
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or  shall  subsist  or  arise  between  me  and  any  other  person,        oimiRAL, 

,      ,  .  1       XX  3  xi  3     FOR  MAKAOIMBNT 

or  between  my  said  attorney  and  any  other  person ;  and     of  propbrtt. 
for  all  or  any  of  the  purposes  aforesaid  to  execute  and  do 
all  such  instruments  and  things  as  shall  be  thought  neces- 
sary or  expedient;    And,  upon  receipt  of  any  monies  — deposit  money 
under  or  by  virtue  of  these  presents,  to  pay  the  same  to  ^    b«te« ; 
or  deposit  the  same  with  any  banker,  broker,  or  other 
person  on  my  behalf,  and  either  in  my  name  or  otherwise, 
and  again  to  withdraw  the  same,  and  to  lay  out  or  invest  ^withdraw 
the  same  or  any  part  thereof  in  my  name,  or  otherwise,  ™°^®y» 
either  in  the  purchase  of  freehold,  copyhold  or  leasehold 
tenements  and  hereditaments  in  the  United  Kingdom,  or 
upon  government  or  real  or  leasehold  securities  in  the 
United  Kingdom,  or  in  or  upon  any  such  stocks,  funds, 
shares,  or  securities,  upon  such  terms  and  subject  to  such 
conditions,  and  in  such  manner  in  all  respects  as  my 
said  attorney  shall  think  fit :  And  from  time  to  time  to  ^receive  the 
receive  the  rents,  issues,  profits,  dividends,  interest,  and  ^^^^^ ; 
income  arising  therefrom,  and  to  resell  the  said  tene- 
ments and  hereditaments  or  any  of  them,  and  to  sell,  vary  iiiTest- 
assign,  transfer,  and  dispose  of,  and  to  surrender  and  "'"'^'" ' 
relinquish  the  said  stocks,  funds,  shares,  and  securities ; 
And,  for  the  purposes  aforesaid  or  any  of  them,  to  sign  — sign  cheques, 
my  name  to  and  make  and  execute  on  my  behalf  all    ^^  '^    ^'' 
cheques,  contracts,  agreements,  deeds,  transfers,  assign- 
ments, and  instruments  whatsoever ;'  And  also,  to  appoint  —appoint  Buh- 
and  remove  at  his  pleasure  any  substitute  for  or  attorney  ' 

or  agent  imder  him,  in  respect  of  all  or  any  of  the 
matters  aforesaid,  upon  such  terms,  at  such  salary,  and 
for  such  remuneration   as  the  said   C.   D.  shall  think 
fit ;    And  generally  to  act  in  relation  to  my  estate  and  and  act  gene- 
efifects,    and  in  relation  to  the  premises,  as  fuUy  and       ^' 
effectually  in  all  respects  as  I  myself  could  do :  I  hereby  Agreement  to 
undertaking   to    allow,  ratify,  and    confirm   everything  Stoniey!"^, 
which  my  said  attorney,  and  any  substitute  or  attorney 
appointed  by  him  under  the  power  in  that  behalf  herein- 
before  contained,  shall  do  or  suffer,  or  purport  to  do 
or  suffer,  by  virtue  of  these  presents ;   In  wiiness  &c. 
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X.  KNOW  ALL  MEN,  &c.,  that  I,  A.  B.,  of  &c., 
being  about  to  leave  the  United  Kingdom  and  to  reside  in 
foreign  parts, hereby  appoint  C.  D.,  of  &c.,  and  E.  F.,  of  &c., 
and  each  of  them,  my  attorneys  and  attorney,  for  me  and 
in  my  name  and  on  my  behalf,  if,  and  when,  and  so  soon 
as  they  or  he  shall  think  proper,  absolutely  to  sell  all  or 
any  of  the  freehold,  copyhold,  and  leasehold  messnages, 
lands,  tenements,  and  hereditaments,  of  or  to  which  I  am 
or  shall  become  seised,  possessed,  or  entitled,  at  law  or  in 
equity,  for  any  estate  or  interest  whatsoever,  either 
together  or  in  parcels,  and  either  by  public  auction  or 
private  contract,  and  upon  any  such  sale  to  buy  in  or 
rescind  or  vary  any  contract  for  sale  and  to  resell,  with- 
out being  responsible  for  any  loss  occasioned  thereby,  and 
to  make  any  such  sale  as  aforesaid,  either  subject  to  any 
subsisting  mortgage  or  incumbrance  for  the  time  being 
affecting  the  said  premises  or  any  of  them,  or  (with  the 
concurrence  of  the  person  or  persons  for  the  time  being 
entitled  thereto)  freed  and  discharged  therefrom,  and  in 
the  latter  case  either  upon  the  terms  of  such  mortgage  or 
incumbrance  being  discharged  out  of  the  purchase  monies 
or  otherwise  ;  And  also  to  make  or  concur  in  making  any 
such  sale  as  aforesaid  under  any  special  conditions  in 
relation  to  any  incumbrance  which  may  affect  the  premises 
to  be  sold  or  any  part  thereof,  or  as  to  the  title,  or  the 
evidence  or  commencement  of  title,  or  as  to  proving  the 
tenure  of  the  hereditaments  sold,  or  distinguishing  the 
tenures  of  the  different  parts  thereof,  or  as  to  the  person 
or  persons  by  whom  all  or  any  of  the  expenses  attending 
or  consequent  upon  such  sale  or  sales  shall  be  borne,  or 
otherwise,  and  especially  to  make  any  such  stipulations 
or  conditions  in  any  particulars  of  sale  comprising  more 
than  one  lot,  although  such  stipulations  or  conditions,  or 
some  of  them^,  may  not  be  required  for  one  or  more  of 
such  lots ;  And  to  give  or  execute,  or  concur  in  giving  or 
executing,  to  any  purchaser  or  purchasers,  any  indemnity 
upon  any  other  part  or  parts  of  the  said  premises  against 
any  incumbrance  which  may  affect  the  premises  so  sold 
or  any  part  or  parts  thereof;  And,  for  the  purposes  afore- 
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said,  or  any  of  them,  to  execute  and  do  or  concur  in     ^qb  sbluvg, 
executing  and  doing  all  such  contracts,  assurances,  and      mortgaging, 

^  °  AKD  XARAGIRG 

things  as  they  or  he  shall  deem  expedient,  and  either  to    the  estates  or 
adopt  wholly  or  partially,  or  rescind  or  vary  any  contract 
or  agreement  which  may  have  been  made  or  entered  into 
by  or  on  behalf  of  any  such  mortgagee  or  incumbrancer  as 
aforesaid,  or  by  or  on  behalf  of  me  the  said  A.  B.,  and  any 
such  mortgagee  or  incumbrancer  as  aforesaid ;  And  in  the  .  ^^^^  ^^ 
meantime  and  until  all  the  said  premises  shall  be  sold  as  ^  manage  and 
aforesaid  to  direct  the  management,  cultiyation,  keeping 
up  and  improvement  thereof,  or  of  the  unsold  part  thereof, 
for  the  time  being,  or  to  let  and  demise  the  same  or  any 
of  them  for  such  terms  and  in  such  manner  as  they  or  he 
shall  think  proper  (but  as  to  the  said  copyhold  premises, 
according  to  the  customs  of  the  manors  whereof  the  same 
are  respectively  holden),  with  power  to  renew  any  sub- 
sisting leases  of  any  of  the  said  leasehold  premises,  and 
to  obtain  the  enfranchisement  of  any  of  the  said  copyhold 
premises,  upon  such  terms  as  they  or  he  shall  think 
proper;   And  also  to  [cut  timber  and  underwood,  erect 
buildings,  make  arrangements  with  tenants,  collect  rents,  rente -^^^^^^ 
distrain,  eject  tenants,  prosecute  and  defend  legal  pro- 
ceedings, ut  supra,  p.  418].    And  also  to  mortgage  all  or  _«to  mortgage 
any  of  the  same  premises  for  the  time  being  unsold,  for 
such  estates  or  terms,  with  such  powers  of  sale  and  other 
powers,  and  in  such  manner,  as  they  or  he  shall  think  fit ; 
and  for  the  purposes  aforesaid  or  any  of  them,  in  my 
name  and  on  my  behalf,  to  execute  and  do  all  such 
assurances  and  things  as  they  or  he  shall  think  expedient; 
And  also,  whenever  any  lease  of  any  of  the  said  premises  _to  obtain 
held  upon  a  lease  shall  become  renewable  in  the  usual  "newals  of 

.  leases; 

course  of  renewal,  to  surrender,  if  necessaiy,  the  then 
subsisting  lease  thereof  and  all  my  interest  therein,  and 
to  do  all  other  things  requisite  for  obtaining  a  renewal 
thereof  upon  the  accustomed  reasonable  terms,  or  as  near 
thereto  as  may  be,  and  to  raise  any  money  required  for 
this  purpose  by  or  out  of  the  rents  and  profits  of  the  said 
freehold,  leasehold,  and  copyhold  premises,  or  by  or  out 
of  any  monies  arising  from  any  such  sale  or  mortgage  as 
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aforesaid,  or  by  any  other  ways  or  means,  and  also  in  case 
any  of  the  said  premises  shall  be  mortgaged  under  the 
power  hereinbefore  in  that  behalf  contained,  to  apply  the 
rents  and  profits  of  the  said  premises,  or  of  the  unsold 
part  thereof  for  the  time  being,  in  payment  of  the  interest 
due  upon  the  said  mortgages ;  And  also  by  or  out  of  the 
rents  and  profits  of  the  said  premises,  or  by  or  out  of  the 
monies  produced  by  any  sale  or  mortgage,  made  by  virtue 
of  these  presents,  of  any  of  the  said  premises,  or  by  both 
such,  or  by  any  other  reasonable  ways  and  means,  to  dis- 
charge or  satisfy  any  mortgage  or  incumbrance  affecting  the 
same  premises,  or  any  part  thereof.  And  also,  by  or  out 
of  any  monies  which  shall  come  to  their  or  his  hands  by 
virtue  of  these  presents,  to  purchase  any  annuity,  rent- 
charge,  or  annual  sum  charged  or  chargeable  upon  the 
said  hereditaments  and  premises  or  any  of  them,  or  any 
part  thereof,  to  the  intent  that  such  annuity,  r«nt-chaige, 
or  annual  sum  may  cease  to  be  a  charge  upon  or  to  affect 
the  premises  out  of  which  the  same  may  be  payable,  or 
upon  which  the  same  may  be  charged.     [Power  to  receke 
debtee  and  personal  estate — arrange  and  compromise — depO" 
git,  withdraw^  and  invest  money — vary  investments — ^gn 
deeds — appoint  svhstitwtes,  and  act  generally,  ut  supra, 
p.  414.]    And  I  hereby  declare,  that  the  receipt  of  the 
said  C.  D.  and  E.  F.,  or  either  of  them,  for  any  money 
paid,  or  for  any  stocks,  funds,  shares,  or  securities  trans- 
ferred to  them  or  him  under  these  presents  or  in  the 
execution  of  the  powers  hereof,  shall  sufiiciently  dischaiqp 
the  person  or  persons  paying  or  transferring  the  same 
therefrom  and  from  being  concerned  to  see  to  the  appli- 
cation, or  being  answerable  for  the  loss  or  misapplication 
thereof;  and  that  no  mortgagee  or  other  person  shall  be 
bound  to  inquire  into  the  expediency  or  propriety  of  raising 
the  money  to  be  advanced  by  him,  nor  shall  any  purchaser 
be  affected  or  prejudiced  by  reason  of  the  sale  to  him 
having  been  made  under  special  stipulations  or  conditions, 
which  the  state  of  the  titie  to  the  hereditaments  purchased 
by  him  may  not  have  required,  nor  any  other  impropriety 
or  irregularity  whatever  in  such  sale :  I,  the  said  A.  B., 
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hereby  agreeing  and  undertaking  to  allow,  ratify,  and  vobsxllino, 

confirm  all  that  my  said  attorneys  or  either  of  them  shall  ^^^l^^^S!^?* 

do  or  cause  to  be  done,  or  purport  to  do  or  cause  to  be  "^^^  estates  of 
done,  by  virtue  of  these  presents ;  In  witness  &c. 


A  PSBSOV 
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XI.  KNOW  ALL   MEN,  &c.,  that  I,  A.  B.  of  &c.,        oeheiul 
hereby  appoint  C.  D.,  of  &c.,  niy  attomeT,  for  me  and  on   "rj"  ■'"*"> '" 

my  behalf,  and  in  my  name  or  otherwise,  to  demand, 

and  by  all   legal  and  effectual  means  to  recover  and 
receive  from  all  and  every  or  any  persons  or  person  in  —for  recorer- 
New  South  Wales,  and  in  Victoria  and  in  any  other  p^p^^J^*""^ 
British  Colony  or  Dependency  south  of  the  equator; 
All  moneys,  goods,  chattels,  effects  and  things,   which  whether  rents, 
now  are,  or  shall  hereafter  appear  to  be,  due,  owing,  principal  or 
payable,  or  belonging  to  me,  whether  for  rent  or  arrears  ' 

of  rent,  or  for  the  principal  money  or  interest  now  or 
hereafter  payable  to  me  upon  or  in  respect  of  any  mortgage 
or  other  security,  or  for  the  interest  or  dividends  for  or 
upon  any  shares  or  interest  which  I  now  hold  or  may  here- 
after hold  in  any  Joint-Stock  or  other  Company  within 
New  South  Wales  or  Victoria  or  any  such  other  Colony  or 
Dependency  as  aforesaid,  or  for  any  moneys  or  securities 
for  money  now  or  hereafter  due  or  owing  or  belonging 
to  me  upon  any  bond,  note,  bill  of  exchange,  balance 
of  account   current,  consignment,  contract,    agreement, 
decree,  sentence,  judgment,  or  execution,  or  upon  any 
other  account ;  Also  to  examine,  state,  settle,  liquidate,   —for  aeitiing 

Bcconiits  * 

and  adjust  all  accounts  depending  between  me  and  any  , ' 

person  or  persons  whomsoever ;  And  to  make,  draw,  sign,  indoreSg  bUU; 
or  indorse  my  name  to  any  bills  of  exchange,  or  notes  of 
hand,  in  which  I  shall  be  interested  or  concerned,  or  which 

,     „    -  .  .^      .  ,       .  A  giving  receiptB 

shall  be  reqmsite  m  or  about  my  concerns.    And  upon  and  executing 
the  recovery  or  receipt  of  any  moneys,  goods,  chattels,  ^l®»««» » 
effects,  or  things  due,  owing,  payable  or  belonging  to  me, 
for  me  and  in  my  name  and  as  my  act  and  deed  to  execute 
and  deliver  such  good  and  sufficient  receipts,  releases,  and 
acquittances,  re-conveyances,  surrenders,  assignments,  or  — assigiimeiiii; 
other  discharges  as  may  be  necessary  or  expedient ;  and 
if  the  same  shall  be  received  or  obtained  by  sale,  disposal, 
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or  pledge  of  any  securitj  held  or  to  be  held  by  me  or  on 
my  behalf,  then  such  assignments,  transfers,  sub-mort- 
gages or  other  assurances,  as  the  nature  of  the  case  shall 
require ;  and  if  the  same  shall  be  received  or  obtained 
from  the  estate,  moneys,  or  property  of  any  deceased  person, 
or  any  other  estate,  moneys,  or  property  subject  to  dor- 
mant, unascertained,  or  disputed  claims,  then  such  bonds 
of  indemnity  or  other  securities  as  shall  be  required  or 
may  appear  to  my  said  attorney  reasonable  for  securing 
the  repayment  or  restoration  of  such  estates,  moneys,  or 
property,  or  a  sufficient  part  thereof  or  of  the  value  thereof, 
in  the  event  of  any  paramount  or  superior  claim  thereon 
being  afterwards  established.  Also,  if  need  be,  and  in 
case  of  neglect,  refusal,  or  delay  on  the  part  of  any  person 
or  persons  to  make  and  render  just,  true,  and  fiiU  accounts, 
payment,  delivery,  and  satisfaction  in  the  premises,  him, 
them,  or  any  of  them  thereunto  to  compel,  and  for  that 
purpose  for  me  and  in  my  name  to  make  such  claims  and 
demands,  arrests,  seizures,  levies,  attachments,  distraints, 
and  sequestrations,  or  commence,  sue,  and  prosecute  to 
judgment  and  execution  such  actions,  suits,  and  proceed- 
ings at  law  or  in  equity,  as  my  said  attorney  shall  think 
necessary  or  expedient.  Also  to  appear  before  any 
judges,  magistrates,  or  other  officers  in  any  Court  or 
Courts,  and  then  and  there  to  sue,  plead,  answer,  defend, 
and  reply  in  all  matters  and  causes  touching  or  concerning 
the  premises ;  And  also,  in  case  of  any  difference  or  dis- 
pute with  any  person  or  persons  concerning  all  or  any  of 
the  matters  aforesaid,  to  submit  all  or  any  such  differences 
and  disputes  to  arbitration,  in  such  manner  as  my  said 
attorney  shall  see  fit.  And  to  compound,  compromise, 
and  accept  part  in  lieu  of  and  satisfaction  for  the  payment 
of  the  whole  of  any  debt  or  sum  of  money  owing  or  pay- 
able to  me,  or  grant  an  extension  of  time  for  the  payment 
of  the  same,  either  with  or  without  taking  security,  or 
otherwise  to  act  therein  and  in  respect  thereof,  in  such 
manner  as  to  my  said  attorney  shall  appear  to  be  expe- 
dient or  proper :  And  I  hereby  authorise  and  empower 
my  said  attorney  from  time  to  time  to  invest  at  his  dis* 
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cretion  any  moneys  that]  he  may  haye  belonging  to  me^  gskbral 
either  on  mortgage  upon  real  or  personal  security,  or  ~hb  wlonibs. 
in  the  purchase  of  a  share  or  shares  in  any  Joint-  ' 
Stock  Company  or  companies  within  the  said  colonies 
of  New  South  Wales  and  Victoria  respectively,  or  any 
other  such  Colony  or  Dependency  as  aforesaid ;  and 
thereupon  for  me  and  in  my  name,  and  as  my  act 
and  deed,  to  sign  and  execute  the  deed  or  deeds 
of  settlement  of  any  such  companies,  and  all  or  any 
other  documents  necessary  or  expedient  to  secure  my 
interest  therein,  and  exercise  or  fulfil  my  rights  or 
obligations  in  respect  thereof,  or  to  give  effect  in  my 
name  to  the  ownership  of  shares  already  contracted  for 
or  held  on  my  behalf:  And  to  vote  at  meetings  of  the  — ^;j!^8«^* 
shareholders  of  such  company  or  companies,  in  respect 
of  any  shares  now  held  therein*,  by  me,  or  hereafter 
to  be  acquired  as  aforesaid ;  And  such  shares,  and  also  J^^d^^ecuritier* 
all  shares  I  do  now  or  may  from  time  to  time  hold 
in  such  or  any  other  Joint-Stock  Company  or  com- 
panies, from  time  to  time  to  sell  and  dispose  of  as  my 
said  attorney  shall  think  expedient,  and  that  by  public 
or  private  sale,  and  to  receive  the  consideration  money 
for  the  sale  thereof,  and  for  me  and  in  my  name  to  exe- 
cute  such  deeds  or  instruments  as  shall  be  necessary  and 
requisite  for  the  purpose  of  assigning  my  said  shares  to 
the  purchaser  or  purchasers  thereof :  And  also,  for  me  — "managing 

*  veal  estate; 

and  in  my  name,  or  otherwise  on  my  behalf,  to  take  pos- 
session of,  and  either  to  let  and  set,  or  retain  in  his  hands, . 
manage,  and  improve  or  superintend  the  management  or 
improvement  of  my  estates,  lands,  messuages,  and  heredita- 
ments in  the  Colonies  aforesaid  or  any  of  them;  and  from  "Z^tl^^^^ 
time  to  time  to  appoint  any  agents  or  servants  to  assist  or 
act  under  him  in  managing  or  improving  the  same,  with 
such  salaries,  wages,  or  allowances,  either  in  money  or  out 
of  the  produce  and  profits  thereof  or  otherwise,  as  my  said  _^^  jemovine 
attorney  shall  think  reasonable ;  and  from  time  to  time  to  them ; 
displace  or  remove  either  the  person  to  be  so  appointed, 
or   any  agents  or  servants  already  employed  upon  the 
said  lands,  messuages,  and  hereditaments,  and  others  to 


42i:  ?»nr3HS  or  attorney. 


ji  iuar  ^cebhL  as  Colly  and  effectaally  as  I  myself 

t»ai^  ir:.      \:tj  .kz^a^  gAbt  separately  or  together  with  my 

mi  oasefifinDents,  to  let  and  set,  or  to  retain, 

jDiI  j]igtQ^«  in  my  horses,  cattle,  sheep,  and  other 

-c:>m£.  sui  lil  mr  personal  estate  and  effects  in  the  said 

.  .ivirLi:*^  rss^neciT^lT;  and  to  appoint  any  agent  or  agents 

-r  s^rrams  ai  respect  thereof,  either  separately  or  in  con- 

:it:«r;iini  Trm,  mr  said  lands  and  hereditaments,  with  such 

^aiacesv  'sva^iss.  or  allowances,  either  in  money  or  out  of 

:2itt  vQuI  vie  cbse  said  sheep,  or  out  of  the  increase  and 

^ixnmim  it  tiie  said  horses,  cattle,  sheep,  or  stock,   or 

jtitesiKfBff^  as  my  said  attorney  shall  see  fit;    and  such 

aigpms  fBt  serrants,   or  any  already  employed   for  the 

guijiuiiui^  last  aforesaid,  to  remove,  and  others  to  appoint 

^  smsOL  ifiscretion  as  aforesaid :  And  also,  for  me  and 

ixLoij  lame,  or  otherwise,  and  on  my  behalf,  to  enter  into 

airr  agreement  with  every  or  any  person  to  whom  I  am 

cr  dkiU  be  indebted,  touching  the  payment  or  satisfaction 

o£&£^  demand  or  any  part  thereof;  and  to  execute  and  give 

t»  eineiy  or  any  such  person  any  security,  real  or  personal, 

v^ft  any  part  of  my  lands  and  hereditaments,  stock  and 

fftels  in  the  said  Colonies,  or  any  of  them  for  payment  of 

kis  demand  or  any  part  thereof,  upon  such  terms  as  my  said 

attorney  shall  think  proper :  And  also,  for  me  and  on  my 

belialf,  to  borrow  upon  any  security  real  or  personal,  or 

by  means  of  advances  to  be  obtained  upon  stock,  wool, 

or  otherwise  to  take  up  at  interest  any  money  my  said 

attorney  shall  think  proper;    and,  for  the  purpose  of 

securing  the  repayment  of  such  money  or  for  any  other 

purpose  which  my  said  attorney  shall  think  expedient 

to  mortgage  or   otherwise  incumber  or  pledge  all   or 

any  part  of  my  said  lands  and  hereditaments,  stock,  or 

effects  in  the  said  Colonies,  or  any  of  them  :   And  ai^so, 

as  and  when  my  said    attorney  shall  think  fit,  to   sell 

my  said  lands  and  hereditaments,  stock,  and  effects  in 

the  said  Colonies,  or  any  of  them  (either  together  or  in 

parcels),  by  auction  or  private  contract ;  and  to  convey, 

assign,  transfer,  or  make  over  the  same  respectively  unto 

the  purchaser  or  purchasers  thereof,  with  power  to  give 
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credit  for  the  whole  or  any  part  of  the  purchase  money  osneral 

thereof,  -and  to  permit  the  same  to  remain  unpaid  for  ~"''*^  ®^  ^"^  '* 

'                             ^                                                                                           ^  THE  COLOHIBS. 


whatever  time,  and  upon  whatever  security,  real  or  per- 
sonal (either  comprehending  the  purchased  property  or 
not),  my  said  attorney  shall  think  safe  and  proper:  And  -"-executing 

.  x-     IT  deeds  and  giviog 

FURTHER,  forme  and  in  my  name  and  as  my  act  and  deed,  receipts ; 
to  execute  and  do  all  such  assurances  and  things  as  shall 
be  required,  or  as  my  said  attorney  shall  see  fit,  for  all 
or  any  of  the  purposes  aforesaid,  and  to  sign  and  give 
receipts  and    discharges  for  all  or  any  moneys  which 
*  shall  come  to  his  hands  by  virtue  of  the  powers  herein 
contained ;  and  which  receipts,  whether  given  in  my  name 
or  that  of  my  said   attorney,  shall   exempt  the  person 
or    persons   paying   such  moneys  from  all    responsibi- 
lity of  seeing  to  the  application  thereof;   And  I  hereby  —performing 
authorise  my  said  attorney  for  me  and  in  my  name  to  *""*^ ' 
execute  and  do  all  such  instruments  and  things,  as  I 
could  be  required  if  personally  present,  to  execute  or  do 
in  respect  of  any  property,  real  or  personal,  vested  or  to 
become  vested  in  me  as  a  trustee  for  any  other  person  or 
persons :  Provided  that  the  person  or  persons  for  whom  —provided  the 
such  property  shall    be  held  in  trust,  or  his   or  their  wna^t!*^* 
guardian  or  guardians  or  others  lawfully  authorised  in 
that  behalf,  shall  join  therein  or  consent  in  writing  thereto : 
And  generally  in  and  about  the  premises  to  execute  powertoact 
and  do  every  deed  and  thing  requisite,  for  all  or  any  of  generally ; 
the  purposes  aforesaid,  as  fully  and  effectually  as  I  myself 
could  do  if  personally  present :  And  I  hereby  grant  fuU  —appoint 
power  to  my  said  attorney  to  substitute  and  appoint  one  ^    ^ 
or  more  attorneys  or  attorney  imder  him,  with  the  same 
or  more  limited  powers,  and  such  substitute  and  substi- 
tutes at  pleasure  to  remove,  and  others  to  appoint :  And  Agreement  by 
I  hereby  agree  and  covenant  for  myself,  my  heirs,  exe-  ^^  acts. 
cators,  and  administrators  to  ratify,  allow,  and  confirm 
whatsoever  my  said  attorney,  or  his  substitute  or  substi- 
tutes shall  do  or  cause  to  be  done,  or  purport  to  do  or 
cause  to  be  done  in  and  about  the  premises  by  virtue  of 
these  presents,  including  in  such  confirmation  whatsoever 
shall  be  done  between  the  time  of  my  decease  or  of  the 
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appoint  in  their  stead,  as  folly  and  effectually  as  I  myself 
could  do.    And  also,  either  separately  or  together  mth  my 
said  lands  and  hereditaments,  to  let  and  set,  or  to  retain, 
manage,  and  improye  all  my  horses,  cattle,  sheep,  and  other 
stock,  and  all  my  personal  estate  and  effects  in  the  said 
Colonies  respectively;  and  to  appoint  any  agent  or  i^ents 
or  servants  in  respect  thereof,  either  separately  or  in  con- 
nection with  my  said  lands  and  hereditaments,  with  such 
salaries,  wages,  or  allowances,  either  in  money  or  out  of 
the  wool  of  the  said  sheep,  or  out  of  the  increase  and 
produce  of  the  said  horses,  cattle,  sheep,  or  stock,  or 
otherwise,  as  my  said  attorney  shall  see  fit;    and  such 
agents   or   servants,   or  any  already  employed   for  the 
purposes  last  aforesaid,  to  remove,  and  others  to  appoint 
at  such  discretion  as  aforesaid :  And  also,  for  me  and 
in  my  name,  or  otherwise,  and  on  my  hehalf,  to  enter  into 
any  agreement  with  every  or  any  person  to  whom  I  am 
or  shall  he  indebted,  touching  the  payment  or  satisfaction 
of  his  demand  or  any  part  thereof;  and  to  execute  and  give 
to  every  or  any  such  person  any  security,  real  or  personal, 
on  any  part  of  my  lands  and  hereditaments,  stock  and 
effects  in  the  said  Colonies,  or  any  ofthem  for  payment  of 
his  demand  or  any  part  thereof,  upon  such  terms  as  my  said 
attorney  shall  think  proper :  And  also,  for  me  and  on  my 
behalf,  to  borrow  upon  any  security  real  or  personal,  or 
by  means  of  advances  to  be  obtained  upon  stock,  wool, 
or  otherwise  to  take  up  at  interest  any  money  my  said 
attorney  shall  think  proper;    and,  for  the  purpose  of 
securing  the  repayment  of  such  money  or  for  any  other 
purpose  which  my  said  attorney  shall  think  expedient 
to  mortgage  or   otherwise  incumber  or  pledge  all  or 
any  part  of  my  said  lands  and  hereditaments,  stock,  or 
effects  in  the  said  Colonies,  or  any  of  them  :   And  also, 
as  and  when  my  said    attorney  shall  think  fit,  to   sell 
my  said  lands  and  hereditaments,  stock,  and  effects  in 
the  said  Colonies,  or  any  of  them  (either  together  or  in 
parcels),  by  auction  or  private  contract ;  and  to  convey, 
assign,  transfer,  or  make  over  the  same  respectively  unto 
the  purchaser  or  pjirchasers  thereof,  with  power  to  give 
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credit  for  the  whole  or  anj  part  of  the  purchase  money       general 
thereof,  -and  to  permit  the  same  to  remain  unpaid  for    ""'^  ^*  ^^Jtl^ 

,  ^  .  THE  OOLOITISS. 

whatever  time,  and  upon  whatever  security,  real  or  per-  

sonal  (either  comprehending  the  purchased  property  or 

not),  my  said  attorney  shall  think  safe  and  proper:  And  —executing 

^  r  -i-ii     ^^^^  ^^  giving 

FURTHER,  for  me  and  m  my  name  and  as  my  act  and  deed,  receipts ; 
to  execute  and  do  all  such  assurances  and  things  as  shall 
be  required,  or  as  my  said  attorney  shall  see  fit,  for  all 
or  any  of  the  purposes  aforesaid,  and  to  sign  and  give 
receipts  and    discharges  for  all  or  any  moneys  which 
*  shall  come  to  his  hands  by  virtue  of  the  powers  herein 
contained ;  and  which  receipts,  whether  given  in  my  name 
or  that  of  my  said   attorney,  shall   exempt  the  person 
or   persons   paying   such  moneys  from  all    responsibi- 
lity of  seeing  to  the  application  thereof ;   And  I  hereby  —performing 
authorise  my  said  attorney  for  me  and  in  my  name  to  *'^^^"*® ' 
execute  and  do  all  such  instruments  and  things,  as  I 
could  be  required  if  personally  present,  to  execute  or  do 
in  respect  of  any  property,  real  or  personal,  vested  or  to 
become  vested  in  me  as  a  trustee  for  any  other  person  or 
persons :  Provided  that  the  person  or  persons  for  whom  —proTided  the 
such  property  shall   be  held  in  trust,  or  his  or  their  wLent!*'*^  ™' 
guardian  or  guardians  or  others  lawfully  authorised  in 
that  behalf,  shall  join  therein  or  consent  in  writing  thereto : 
And  generally  in  and  about  the  premises  to  execute  Power  to  act 
and  do  every  deed  and  thing  requisite,  for  all  or  any  of  generaWy ; 
the  purposes  aforesaid,  as  fully  and  effectually  as  I  myself 
could  do  if  personally  present :  And  I  hereby  grant  full  — aupoint 
power  to  my  said  attorney  to  substitute  and  appoint  one  *™ 
or  more  attorneys  or  attorney  under  Kim,  with  the  same 
or  more  limited  powers,  and  such  substitute  and  substi- 
tutes at  pleasure  to  remove,  and  others  to  appoint :  And  Agreement  by 
I  hereby  agree  and  covenant  for  myself,  my  heirs,  exe-  ^^j  ^ 
cutors,  and  administrators  to  ratify,  aUow,  and  confirm 
whatsoever  my  said  attorney,  or  his  substitute  or  substi- 
tutes shall  do  or  cause  to  be  done,  or  purport  to  do  or 
cause  to  be  done  in  and  about  the  premises  by  virtue  of 
these  presents,  including  in  such  confirmation  whatsoever 
shall  be  done  between  the  time  of  my  decease  or  of  the 
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revocation  of  these  presents  and  the  time  of  such  decease 
or  revocation  becoming  known  to  my  said  attorney  or 
his  substitute  or  substitutes :  And  in  case  of  the  death 
of  the  said  C.  D.,  or  of  his  absence  (whether  perma- 
nent or  temporary)  from  the  place  where  the  matter  or 
things  aforesaid  or  any  of  them  shall  be  or  ought  to  be 
transacted,  or  of  his  inability  or  unwillingness,  through 
illness  or  otherwise  to  act  in  such  matters  or  things  or 
any  of  them,  then  I  hereby  appoint  E.  F.,  of,  &c.,  to  act 
as  my  attorney  in  the  stead  of  the  said  C.  D.,  either  from 
time  to  time  during  such  absence,  or  so  long  and  so  far  * 
as  such  inability  or  imwillingness  shall  continue  or  extend, 
or,  in  case  of  the  decease  of  the  said  C.  D.,  then  until 
these  presents  shall  be  revoked  or  otherwise  determined, 
in  like  manner  as  if  the  name  of  the  said  E.  F.  were 
thenceforth  inserted  in  these  presents  instead  of  the  name 
of  the   said  C.  D. ;  In  witness  (c)  whereof   I   the  said 

A.  B.  have  hereunto  set  my  hand  and  seal  this day 

of .  A.  B. 

Signed,  sealed,  and  delivered  by  the 
above-named  A.  B.  in  the  pre- 
sence of        L.  M. 

N.  0. 


(e)  Powers  of  attorney  to  be  exercised  in  Australia  and  in  most 
other  British  Colonies  reqnire  two  witnesses  to  the  sig;nature  of  the 
grantor  or  of  each  of  the  grantors.  One  of  these  witnesses  most 
depose  to  the  dne  execution  of  the  instnunent  in  his  presence  and  in 
that  of  the  other  witness  before  a  Notary  Public  having  general 
jurisdiction,  or  before  a  Mayor  having  a  corporate  seal.  Any  declara- 
tion which  may  accompany  the  power  must  be  taken  and  Terified  in 
the  same  manner.  Forms  of  the  declaration  and  verification  of  a 
Power  of  Attorney  are  given  in  the  text.  See  Forms  XII.  and  XUI., 
pp.  424,  425. 

In  some  oolonies  particular  forms  are  required,  which  can  only  he 
ascertained  by  inquiry  from  the  agents  of  or  other  persons  particu- 
larly connected  with  such  colonies.  In  Ceylon,  as  every  deed  must 
be  registered  within  a  very  short  time  after  its  execution,  it  is  usual 
not  to  execute  the  deed  in  England,  but  to  indorse  a  Power  of  At- 
torney, authorising  some  person  in  Ceylon  to  execute  it.  See  Form 
XVI.  infra,  p.  433. 
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XII.  I,  L.  M.,  of  &c.  [one  of  the  attesting  witnesaea],  do 
solemnly  and  sincerely  declare,  that  I,  and  also  N.  O.,  of 

&c.  [the  other  witnessjy  were  present  together  on  the 

day  of ,  and  did  then  see  A.  B.,  of  &c.,  the  consti- 

taent  named  in  the  power  of  attorney  hereunto  annexed 
and  marked  with  the  latter  A.,  duly  sign,  seal,  and  as  his  act 
and  deed  deliver  the  said  power  of  attorney ;  and  that  the 
signature  A.  B.  subscribed  to  the  said  power  of  attorney,  as 
the  name  of  the  person  executing  the  same,  is  of  the  hand- 
writing of  the  said  A.  B.,  and  the  signatures  L.  M.  and 
N.  O.  subscribed  thereto  as  the  names  of  the  witnesses 
attesting  the  execution  thereof  are  of  the  respective  hand- 
writings of  me  the  declarant  and  of  the  said  N.  O. ;  And 
I  make  this  declaration  conscientiously  believing  the  same 
to  be  true,  and  by  virtue  of  the  provisions  of  an  Act  made 
and  passed  in  the  6th  year  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth,  intituled  '^  An  Act  to  repeal  an 
Act  of  the  present  session  of  Parliament,  intituled  An  Act 
for  the  more  effectual  abolition  of  oaths  and  affirmations 
taken  and  made  in  various  departments  of  the  state,  and 
to  substitute  declarations  in  lieu  thereof,  and  for  the  more 
entire  suppression  of  voluntary  and  extrajudicial  oaths 
and  affidavits,  and  to  make  other  provision  for  the  aboli- 
tion of  unnecessary  oaths." 

Declared  at  the House  in  the  City  of [or  in 

the  Borough  of ,  in  the  County  of ^],  this 

day  of .    Before  me,  E.  S.,  Mayor. 

(Signed)  L.  M. 

Xni.  TO  ALL  TO  WHOM  these  presents  shall  come, 

I,  R.  S.,  Mayor  of  the  City  of [or  Borough  of ,  in 

the  county  of ,]  in  pursuance  of  an  Act  of  Parliament 

made  and  passed  in  the  5th  year  of  the  reign  of  his  late 
Majesty  Eong  George  the  Second,  intituled  ''  An  Act  for 
the  more  easy  recovery  of  debts  in  his  Majesty's  planta- 
tions and  colonies  in  America ; ''  and  of  another  Act  of 
Parliament  made  and  passed,  in  the  6th  year  of  the  reign 
of  his  late  Majesty  King  William  the  Fourth,  intituled 
"An  Act  to  repeal  an  Act  of  the  present  Session  of 
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Parliament,  intituled  An  Act  for  the  more  effectual  aboli- 
tion of  oaths  and  affirmations  taken  and  made  in  yarioas 
departments  of  the  state,  and  to  substitute  declarations  in 
lieu  thereof,  and  for  the  more  entire  suppression  of  volun- 
tarj  and  extrajudicial  oaths  and  affidavits,  and  to  make 
other  provisions  for  the  abolition  of  unnecessary  oaths," 
do  hereby'  certify,  that,  on  the  day  of  the  date  hereof, 
personally  came  and  appeared  before  me  L.  M.,  the  person 
named  in  the  declaration  hereunto  annexed,  being  a  person 
well  known  and  of  good  credit,  and  by  declaration,  which 
the  said  L.  M.  then  made  before  me,  did  solemnly  and 
sincerely  declare  and  testify  to  be  true  the  several  matters 
and  things  mentioned  and  contained  in  the  said  annexed 
declaration ; 

In  faith  and  testimony  whereof,  I,  the  said  Mayor, 
have  caused  the  seal  of  office  of  Mayoralty  of 
the  said  City  [or  Borough]  of to  be  here- 
unto put  and  affixed,  and  the  deed  poll  or  letter 
of  attorney  mentioned  in  the  said  declaration 

to  be  hereunto  annexed.    Dated  in ,  lie 

day  of . 

E.  S.,  Mayor. 

XIV,  TO  ALL  TO  WHOM  these  presents  shall  come. 
A.  B.,  of,  &c.,  and  C.  D.,  of,  &c.,  send  greeting ;  Whereas 
X.  Y.,  late  of,  &c.,  deceased,  duly  made  and  signed  his  last 
will  and  testament,  dated  the  1st  day  of  June,  1850,  and 
thereby,  amongst  other  things,  appointed  the  said  A.  B. 
and  C.  D.  his  executors,  and  devised  to  his  said  executors, 
their  heirs,  executors,  administrators,  and  assigns,  all  the 
estates  which  at  his  death  should  be  vested  in  him  upon 
any  trusts  or  by  way  of  mortgage.  Upon  the  trusts  and 
subject  to  the  equity  of  redemption  which  at  his  death 
should  be  subsisting  or  capable  of  taking  effect  therein 
respectively.  And  whereas  the  said  testator  died  on, 
&c.,  and  his  said  will  was  proved  in  her  Majesty's  Court  of 
Probate,  on  &c.,  by  the  said  A.  B.  and  C  .D. :  And  whsrbas 
part  of  the  estates  which  at  the  said  testator's  death  were 
vested  in  him  as  a  trustee  and  as  a  mortgagee  and  part  of 
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his  personal  ^tate  are  situate  in  the  East  Indies,  and  are  '^^  administsr- 

IKG  TESTATOR^S 

there  ontstanding  or  recoverable :  And  whereas  the  said      estate  in 
A.  B.  and  C.  D.  are  desirous  that  E.  F.,  G.  H.,  I.  K.,  and        ''^^^^• 


L.  M.,  all  of  Calcutta,  in  the  East  Indies,  merchants  and  — desire  to 

co-partners,  trading  under  the  firm  of &  Co.,  shaU  *^p^^°*  ***^'* 

be  constituted  administrators  in  the  East  Indies  of  the 
personal  estate  of  the  said  testator,  so  that  they  may  get 
in  and  receive  the  personal  estate  of  the  said  testator 
there  situate  or  outstanding  or  recoverable,  and  to  that 
end  the  said  A.  B.  and  C.  D.  have  procured  a  copy  of  the 
said  testator's  will,  and  of  the  Act  of  Probate  made  and 
passed  thereon  in  the  said  Court  to  be  exemplified  under 
the  seal  of  the  said  Court,  and  such  copy  is  now  about  to 
be  sentfirom  England  to  the  said  E.  F.,  6.  H.,  I.  K.,  and 
L.  M.,  in  order  that  they  may  constitute  themselves  or 
procure  themselves  to  be  constituted  administrators  in  the 
East  Indies  of  the  personal  estate  of  the  said  testator,  and 
recover  and  get  in  his  personal  estate  there  situate  or  out- 
standing or  recoverable.    Now  these  presents  witness  Appointment  of 
that,  for  further  effecting  the  said  desire,  and  in  considera-  a  finn  as 
tion  of  the  premises,  they  the  said  A.  B.  and  C.  D.  do  and  *  ^^^^ » 
each  of  them  doth  hereby  appoint  the  said  E.  F.,  G.  H., 
I.  K.,  and  L.  M.,  and  any  three,  two,  or  one  of  them,  to  be 
the  attorneys  and  attorney  of  the  said  A.  B.  and  C.  D.,  for 
them  the  said  A.  B.  and  C.  D.,  and  in  their  names  and  as 
their  act  and  deed,  or  otherwise  to  apply  for  and  obtain  i^dmmiBtration 
from  the  proper  Court  or  Courts  in  the  East  Indies,  letters  ^  ^^^^ » 
of  administration  with  the  said  will  of  the  said  testator 
annexed,  limited  to  the  personal  estate  and  effects  of  the 
said  testator  there  situate  or  outstanding  or  recoverable,  or 
otherwise,  by  all  proper,  sufficient,  or  necessary  ways, 
means,  applications,  or  proceedings,  to  procure  themselves 
or  himself  to  be  constituted,  either  as  the  attorneys  or 
attorney  of  the  said  A.  B.  and  C.  D.,  or  otherwise,  the 
administrators  or  administrator  of  the  personal  estate  or 
the  legal  personal  representatives  or  representative  of  the 
said  testator  in  the  East  Indies ;  and  to  demand,  recover,  _^^^^  ^^  ^he 
get   in,  and  receive  all  the  personal  estate  of  the  said  testator's  per- 
testator  there  situate  outstanding,  or  recoverable;  and  ' 
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particnlarly  to  take,  and  retain  possession  or  receiye  the 
rents  and  profits  of.  any  lands,  or  hereditaments,  or  other 
real  estate  or  chattels  real  in  the  East  Indies,  at  the  said 
testator's  death  vested  in  him  as  mortgagee,  and  passing 
by  virtue  of  in  the  said  devise  to  the  said  A.  B.  and  C.  D. ; 
and  to  exercise  and  execute  all  such  powers  or  authorities 
over  or  in  relation  to  the  said  lands,  hereditaments,  real 
estate  and  chattels  real  as  the  said  A.  B.  and  C.  D.  can 
delegate ;  and  to  foreclose  the  equity  of  redemption  in  such 
lands  and  hereditaments,  real  estate  and  chattels  real* 
and  to  redeem  any  prior  incumbrancer  or  incumbrancers, 
upon  the  said  lands,  hereditaments,  real  estate  and  chattels 
real ;  and  on  payment  of  the  moneys  secured  to  the 
said  testator's  estate  on  any  such  lands,  hereditaments, 
real  estate  or  chattels  real  to  reconvey  the  same  to  the 
persons  entitled  thereto ;  and  to  sell  any  debt  due 
to  the  said  testator's  estate  from  any  person  or  perscms 
resident  in  the  East  Indies,  whether  secured  or  un- 
secured, and  to  vest  such  debt,  and  the  right  to  receive 
and  the  securities  for  the  same,  in  the  purchaser  thereof; 
and  to  pay  all  debts  due  from  the  estate  of  the  said  testator 
to  any  person  resident  in  the  East  Indies :  Aitd  to  call 
for,  settle,  adjust,  and  refer  to  arbitration  all  accounts, 
reckonings,  controversies,  questions,  claims,  and  demands 
whatsoever,  open,  unsettled,  or  depending  with  any  person, 
corporation,  or  company,  in  the  East  Indies,  affecting  the 
said  testator's  personal  estate,  situate  outstanding  or  re- 
coverable there;  And  to  exercise  and  enforce  all  such 
remedies  or  rights  in  relation  to  the  premises  as  the  said 
A.  B.  and  C.  D.  are  entitled  to  exercise  or  enforce ;  And 
to  enter  into,  make,  execute,  sign,  and  do  all  such  con- 
tracts, agreements,  receipts,  payments,  assignments,  trans- 
fers, conveyances,  assurances,  instruments,  and  things,  and 
to  make,  bring,  prosecute,  defend,  enforce,  and  abandon  all 
such  actions,  suits,  and  proceedings,  in  relation  to  the 
premises,  and  for  protecting  and  enforcing  or  defending 
the  rights  and  remedies  of  the  said  testator's  estate  and 
the  testator's  personal  representatives  in  relation  thereto, 
as  they  the  said  A.  B.  and  C.  D.  can  or  could  enter  into, 
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make,  execute,  do,  bring,  prosecute,  defend,  enforce,  or  ^^  admikkter- 
abandon :  And,  for  all  or  any  of  the  purposes  aforesaid,    ^^  testator's 

B8TATX   IH 

any  one  or  more  attorney  or  attorneys  under  or  in  lieu  of         ixdia. 
the  said  E.  F.,  G.  H.,  I.  K.,  and  L.  M.,  or  any  three,  7~~~, — 

'  ;  — ^appoint  sub- 

two,  or  one  of  them,  or  of  them  the  said  A.  B.  and  C.  D.  stitutes ; 

or  either  of  Uiem,  and  with  all  or  any  of  the  powers  hereby  —revoke 

conferred,  including  this  power  of  appointment  or  substitu-  ^^^^    ^   » 

tion,  from  time  to  time  to  appoint  or  substitute,  and  from 

time  to  time  to  revoke  any  appointment  or  substitution 

so  made,  the  said  A.  B.  and  C.  D.  hereby  conferring  upon 

the  said  E.  F.,  G.  H.,  I.  K.,  and  L.  M.,  and  any  three, 

two,  or  one  of  them,  all  the  powers  of  the  said  A.  B.  and 

C.  D.,  in,  over,  or  in  relation  to  the  premises,  and  agreeini^ 

■"^^^reenienl  to 

to  ratify,  confirm,  and  allow  whatsoever  the  said  E.  F.,  ntifj. 
G.  H.,  I.  K.,  and  L.  M.,  or  any  three,  two,  or  one  of  them, 
may  do  or  cause  to  be  done  or  purport  to  do  or  cause 
to  be  done  by  virtue  of  these  presents,  and  hereby  declar- 
ing that  every  deed  or  thing  executed  or  done  by  the  said 
E.  F.,  G.  H.,  I.  K.,  L.  M.,  or  any  three,  two,  or  one  of 
them,  or  their  or  any  of  their  substitute  or  substitutes  in 
relation  to  the  premises,  shall,  notwithstanding  the  said 
A.  B.  and  C.  D.,  or  either  of  them,  may  be  dead,  or  that 
the  powers  hereby  conferred  upon  the  said  E.  F.,  G.  H., 
I.  K.,  and  L.  M.,  respectively,  may  have  been  revoked  at 
the  time  of  the  execution  or  doing  thereof,  be  valid  and 
effectual,  in  favour  of  every  person  claiming  the  benefit 
thereof,  who  shall  not,  prior  to  the  execution  or  doing 
thereof,  have  received  express  notice  of  such  death,  or 
revocation,  and  without  any  such  person  being  bound  to 
inquire  whether  the  said  A.  B.  and  G.  D.,  or  either  of 
them,  be  living  or  dead,  or  whether  the  said  powers  have 
been  revoked  or  remain  in  force  ;  In  Witness,  &c.  (/). 

XV.  TO  ALL  TO  WHOM,  &c.,  A.  B.,  of,  &c.,  widow,  for 

sends  greeting:  Whereas  C.  D.,  late   of  Adelaide,   in    aj>"ik»tbring 

O  o  '  '  1ST  ESTATES 


(/)  For  the  formalities  to  be  observed  in  the  execution  and  veri- 
fication of  such  a  power,  vide  Bixpra,  p.  424  n.  ie)» 
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South  Australia,  Esquire,  a  son  of  the  said  A.  B.,  died  in 

the  month  of last,  in  South  Australia,  seised  of  and 

entitled  to  lands  and  hereditaments  and  possessed  of  per- 
sonal estate  and  e£fects  in  South  Australia,  and  intestate, 
and  without  haTing  been  married,  and  the  said  A.  B.  as 
his  mother  and  next  of  kin  is  by  law  entitled  to  the  grant 
of  letters  of  administration  of  the  personal  estate  and 
effects  of  the  said  CD.  NOW  THESE  PEESENTS 
WITNESS  that,  in  consideration  of  the  premises,  she 
the  said  A.  B.  doth  by  these  presents  appoint  E.  F.  and 
G.  H.,  both  of  Adelaide  aforesaid,  and  the  surviTor  of 
them,  and  if  the  said  E.  F.  shall  be  unable  or  shall  decline 
to  act,  or  shall  be  absent  from  South  Australia,  then  the 
said  G.  H.  alone,  the  attorneys  and  attorney  of  her  the 
said  A.  B.  for  her  and  in  her  name,  or  in  the  names  or 
name  of  the  said  attorneys  or  attorney  (A),  or  otherwise, 
to  apply  for  and  accept  letters  of  administration  of  ihe 
personal  estate  and  effects  of  the  said  G.  D.  in  South 
Australia,  or  in  any  other  British  colony,  possession,  or 
dependency  lying  south  of  the  equator,  and  for  her  the 
said  A.  B.  and  in  her  name,  or  otherwise,  to  give,  make, 
enter  into,  and  execute,  every  such  bond,  covenant,  or  other 
obligation  as  shall  be  required  upon  the  grant  of  such 
letters  of  administration,  or  in  anywise  about  the  premises, 
and  generally  to  do  all  things  necessary  or  expedient  for 
obtaining  such  letters  of  administration,  or  for  constitot- 
ing  the  said  A.  B.,  or  the  said  attorneys  or  attorney,  the 
legal  personal  representatives  or  representative  of  the  said 
G.  D.  in  South  Australia,  or  in  any  such  other  British 
colony,  possession,  or  dependency  as  aforesaid;  And 
ALSO,  in  the  name  of  the  said  A.  B.,  or  otherwise,  to  recover 
and  receive  possession,  transfer,  and  payment  of  all 
horses,  cattle,  sheep,  shares  in  mines,  joint-stock  and  other 


(g)  It  must  be  borne  in  mind  that  this  power  is  wa^edito personal 
estate, 

(A)  Of  oonrse,  if  administration  be  granted  to  an  attorney  in  his 
own  name,  he  thenceforward  acts  by  virtue  of  his  office,  and  not  by 
virtue  of  the  power  of  attorney. 
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companies  and  adventures  and  other  goodd^  chattels,  and 
effects  which  now  do  or  hereafter  shall  belong  to  or  con- 
stitnte  part  of  the  estate  of  the  said  CD.  in  South  Australia, 
or  in  any  such  other  colony,  possession,  or  dependency  as 
aforesaid ;  And  also  all  moneys  which  now  are  or  shall  be- 
come owing,  payable,  or  belonging  to  the  estate  of  the  said 
C.  D.,  whether  for  rent,  or  for  principal  or  interest  upon  any 
mortgage  or  other  security,  or  for  interest  or  dividends  upon 
any  shares  or  interest  in  any  mine  or  adventure  or  joint- 
stock  or  other  company,  or  in  any  partnership,  or  upon  bond, 
note,  bill,  account  current,  decree,  judgment,  execution, 
or  otherwise  howsoever ;  And  generally  to  collect,  get  in, 
seU,  convert  into  money,  and  receive  all  other  the  personal 
estate  and  effects  of  the  said  C.  D.in  South  Australia,  or  in 
any  such  other  colony,  possession,  or  dependency  as  afore- 
said ;  And  also  to  make  and  draw,  or  sign  or  indorse  the 
name  of  the  said  A.  B.,  or  the  names  or  name  of  the  said 
attorneys  or  attorney  to  any  bill  of  exchange  or  note  of 
hand  in  which  the  estate  of  the  said  C.  D.  is  or  shall  be 
concerned ;  And  also  to  vote  at  meetings  of  the  share- 
holders, proprietors,  adventurers,  or  partners  of  any  com- 
pany, adventure,  undertaking,  or  partnership,  in  which  the 
estate  of  the  said  G.  D.  is  or  shall  be  interested ;  And  to 
commence,  prosecute,  abandon,  defend,  and  compromise,  in 
any  court  of  law,  equity,  or  other  judicature  in  South  Aus- 
tralia, or  such  colony,  possession  or  dependency  as  aforesaid, 
all  or  any  proceedings  touching  the  estate  of  the  said  C.  D. 
or  any  of  the  matters  aforesaid ;  And  to  pay  and  satisfy 
or  compromise  or  compound  any  debts  owing  or  claimed 
to  be  owing  by  or  from  the  estate  of  the  said  A.  B.,  and 
any  liabilities  to  which  the  said  estate  may  be  or  may  be 
alleged  to  be  subject,  and  to  accept  any  composition  or 
any  security,  real  or  personal,  for  any  debts  owing  to  the 
said  estate,  and  to  allow  such  time  for  the  payment  of  any 
such  debt  or  composition  (either  with  or  without  taking 
security  for  the  same)  as  to  the  said  attorneys  or  attorney 
shall  seem  reasonable,  and  to  refer  to  arbitration  and 
settle  all  debts,  accounts,  questions,  and  things  which  are 
or  shall  be  owing  or  claimed  to  be  owing  from  or  to  the 
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said  estate,  or  have  arisen  or  shall  arise  in  relation  thereto ; 
And  for  the  purposes  aforesaid  or  any  of  them  to  make^ 
execute,  sign,  and  do  all  such  contracts,  agreements,  pay- 
ments, receipts,  conveyances,  assignments,  transfers,  as- 
surances, bonds,  instruments,  and  things,  as  the  said 
attorneys  or  attorney  shall  deem  necessary  or  expedient ; 
And  also  until  the  sale  and  conversion  into  money  of  the 
whole  of  the  said  premises,  to  manage  and  improve  and 
provide  for  the  keep  of  the  said  horses,  cattle,  and  sheep, 
and  to  deal  therewith  and  with  other  the  said  premises  as 
the  said  attorneys  or  attorney  shall  think  fit ;  And  to  ap- 
point agents  and  employ  servants  for  the  purposes  afore- 
said, or  any  of  them  on  such  terms,  and  with  such  salaries, 
wages,  and  allowances,  as  the  said  attorneys  or  attorney 
shsdl  deem  proper ;  And  generally  for  the  said  A.  B. 
and  in  her  name,  or  otherwise,  to  do  everything  requisite 
or  convenient  for  all  or  any  of  the  purposes  aforesaid,  as 
fully  and  effectually  as  the  said  A.  B.  herself  could  do  if 
personally  present ;  And  the  said  A.  B.  hereby  empowers 
her  said  attorneys  and  attorney  to  substitute  and  appoint 
one  or  more  attorney  or  attorneys  under  them  or  him, 
with  the  same  powers  as,  or  with  more  limited  powers 
than,  are  hereinbefore  contaiQcd,  and  such  substitute  or 
substitutes  at  pleasure  to  remove,  and  another  or  others 
to  appoint;  And  she  hereby  ratifies,  confirms,  and 
allows,  and  covenants  for  herself,  her  heirs,  executors,  and 
administrators  to  ratify,  confirm,  and  allow  whatsoever  her 
said  attorneys  or  attorney,  or  their  or  his  substitute  or 
substitutes  shall  do  or  cause  to  be  done  or  purport  to  do 
or  cause  to  be  done  in  or  about  the  premises  by  virtue  of 
these  presents,  including  in  such  confirmation  whatsoever 
shall  be  done  between  the  time  of  her  death  or  the  revoca- 
tion by  other  means  of  these  presents,  and  the  time  of 
such  death  or  revocation  becoming  known  to  the  said 
attorneys  or  attorney,  or  their  or  his  substitute  or  substi- 
tutes ;  In  witness,  &c.  (i). 


iuR 


(t)  For  the  formalities  necessary  to  be  observed  in  executing-,  aitesi- 
,  and  verifying  such  a  power  of  attorney,  vide  supra,  p.  424,  n.  {•). 
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XVI.  TO  ALL  TO  WHOM,  &c.    We  A.  B.,  of  &c., 
C.  D.,  of  &c.,  and  E.  F.,  of  &c.,  having  been  at  the 
date   of  the  Government  grant  hereinafter  referred  to,  ■ 
partners  in  a  firm  of  merchants  then  trading  at  Colombo 

in  the  island  of  Ceylon,  under  the  name  of and  Co., 

and  the  business  of  which  firm  is  still  carried  on  at  the 
same  place  and  imder  the  same  name  by  the  existing 
members  of  the  firm,  send  greeting :    Whereas  in  the 

year ,  the  tract  of  land  hereinafter  referred  to  was 

sold  by  or  on  behalf  of  the  said  firm,  to  G.  H.,  then  and 

still  of ,  in  the  said  island  of  Ceylon,  for  the  sum  of 

£ sterling,  or  for  some  valuable  consideration  which  has 

been  paid  to  the  said  firm,  but  no  transfer  of  the  said  tract 
of  land  has  yet  been  made.  NOW  THESE  PRESENTS 
WITNESS  that  we  the  said  A.  B.,  C.  D.,  and  E.  F.  do,  and 
every  of  us  doth,  by  these  presents,  appoint  I.  K.  and  L.M. 
of  Colombo  aforesaid,  merchants  and  partners  in  the  said 

present  firm  of and  Co.,  jointly,  and  each  or  either 

of  them  severally,  and  the  survivor  of  them  in  case  of  the 
death  of  either  of  them,  to  be  the  true  and  lawful  attorneys 
and  attorney  of  us  and  of  each  and  every  of  us  in  our  respec- 
tive names,  and  as  our  respective  acts  and  deeds  and  on 
our  respective  behalves  for  and  every  or  any  of  the  follow- 
ing purposes,  that  is  to  say,  to  make  or  concur  in  and  to 
sign,  seal,  execute,  and  deliver,  in  the  said  island  of 
Ceylon,  and  according  to  the  ordinances,  laws,  customs, 
and  usages  of  the  said  island,  such  deed  or  deeds,  instru- 
ment or  instruments,  as  our  said  attorneys  or  attorney 
shall  deem  requisite  or  expedient  for  conveying  and 
transferring  or  otherwise  effectually  and  satisfactorily 
assuring  unto  the  said  G.  H.,  or  as  he  shall  direct,  a  certain 

tract  of  land  situate  in  the  district  of ,  in  the  western 

province  of  the  said  island  of  Ceylon,  containing,  &c., 
more  or  less,  and  known  and  distinguished  by  the  name 

It  may  be  prudent  to  transmit  to  the  Colony,  with  the  power,  a  sta- 
tutory declaration  by  the  grantor  (verified  like  the  power)  to  the 
effect  that  the  intestate  died  a  bachelor,  or  otherwise,  as  the  case  may 
be ;  and  stating  the  grantor's  relationship  to  the  deceased,  and  that 
the  grantor  believes  the  deceased  died  without  a  will. 
{k)  Vide  supra,  p.  424,  n.  (c), 

VOL.  I.  T  F 
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of ,  which  said  tract  of  land  is  held  under  a  Govern- 
ment grant,  bearing  date  on  or  about  the  —  day  of , 

and  made  to  the  said  firm  of and  Co.,   or  to  the 

members  or  to  some  members  or  member  of  that  firm,  or 
otherwise  in  their  or  his  favour  or  on  their  or  his  behalf ; 
And  all  other,  if  any,  the  lands,  tenements,  and  heredita- 
ments, immovable  and  movable  property  in  the  said  grant 
comprised,  or  to  be  claimed  and  enjoyed  under  or  by  virtue 
thereof;  And  all  buildings,  trees,  plantations,  rights, 
members,  and  appurtenances  to  the  said  premises  belong- 
ing or  heretofore  held  or  enjoyed  therewith,  or  reputed  as 
appertaining  thereto,  or  any  part  or  parts  of  the  aforesaid 
particulars ;  And  also  by  the  said  deed  or  deeds,  instru- 
ment or  instruments,  or  otherwise,  to  make  and  enter  into, 
or  concur  in  all  or  any  usual  and  reasonable  covenants  and 
stipulations  in  relation  to  the  title,  enjoyment,  and  further 
assurance  of  the  said  premises  or  any  part  thereof;  And  all 
other  usual  and  reasonable  covenants,  stipulations,  arrange- 
ments, and  provisions  in  relation  to  the  matters  and  objects 
herein  expressed ;  And  also  to  make  or  concurin,  do,  perform, 
and  execute,  all  such  further  or  other  acts,  deeds,  matters, 
and  things,  as  our  said  attorneys  or  attorney  may  deem 
requisite  or  expedient  for  rendering  such  deed  or  deeds  or 
instruments  as  aforesaid  fully  valid  and  effectual,  and  for 
duly,  effectually,  and  satisfactorily  attesting,  recording, 
and  registering  the  same,  and  for  in  all  other  respects 
completing,  authenticating,  and  confirming  the  same, 
according  to  all  the  ordinances,  laws,  and  customs  of  the 
said  island  of  Ceylon,  and  for  giving  full  and  complete 
effect  to  the  objects  and  purposes  of  this  power ;  And  we 
the  said  A.  B.,  C.  D.,  and  E.  F.  do,  and  each  of  us  doth 
hereby  ratify  and  confirm,  and  agree  further  to  ratify  and 
confirm,  all  and  whatsoever  our  said  attorneys  or  attorney 
shall  do,  cause  to  be  done,  or  purport  to  do  or  cause  to  be 
done,  in  or  about  the  premises  imder  or  by  virtue  of  these 
presents ;  In  witness,  &c.  (Z). 


(/)  For  the  formalities  neoessary  to  be  obflerved  in  ezeouting, 
attesting,  and  verifying  such  a  power  of  attorney,  vide  supra,  p.  424, 
n.  (c). 
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XVII.  TO  ALL   TO  WHOM   these  presents  shall 
come,  A.  B.,  of  &c.,  sends  greeting  :  Whereas,  on  the  — 

day  of ,  C.  D.  presented  his  petition  of  appeal  to  the 

Right  Honourable  the  Lords  Spiritual  and  Temporal  in 
Parliament  assembled,  complaining  of  an  order  of  the 

Right  Honourable  the  Master  of  the  Rolls  of  the 

day  of ,  which  said  order  was  signed  and  enrolled  on 

the  —  day  of .    And  whereas,  on  the  —  day  of , 

the  said  C.  D.  duly  signed  and  entered  into  the  usual 
recognizance  or  obligation  in  the  penal  sum  of  400Z.,  con- 
ditioned to  secure  the  payment  by  the  said  appellant,  his 
heirs,  executors,  or  administrators,  unto  me  the  said  A.  B., 
the  respondent  to  the  said  appeal,  my  heirs,  executors,  or 
administrators,  of  all  such  costs  as  the  Lords  in  Parlia- 
ment should  appoint  in  case  the  said  order  should  not  be 

reversed.    And  Whereas,  on  the  —  day  of ,  it  was 

ordered  and  adjudged  by  the  Lords  Spiritual  and  Tem- 
poral in  Parliament  assembled,  that  the  said  petition 
and  appeal  be  dismissed  ;  and  that  the  said  order  therein 
complained  of  be  affirmed ;  And  that  the  appellant  should 
pay  to  the  said  respondent  the  costs  incurred  in  respect 
of  the  said  appeal,  the  amount  thereof  to  be  certified  by 
the  clerk  assistant.    And  whereas  the  said  clerk  assistant 

has  certified  such  costs  to  amount  to  the  sum  of  £ , 

and  no  part  thereof  has  been  paid ;  NOW  I  the  said  A.  B. 
do,  by  these  presents,  appoint  E.  F.,  G.  H.,  and  I.  K.,  all 
of  &c.,  solicitors,  jointly,  and  any  two  of  them,  and  every 
of  them  severally,  my  attorneys  and  attorney,  and  do  here- 
by authorise  and  empower  them  or  any  two  or  any  one  of 
ihem,  in  my  name,  place,  and  stead,  to  serve  the  said 
judgment  of  the  said  Lords  in  Parliament  upon  the  said 
C.  D.,  his  heirs,  executors,  or  administrators,  and  in  my 
name,  place,  and  stead  to  demand,  sue  for,  and  enforce 
payment  from  the  said  C.  D.,  his  heirs,  executors,  or 
administrators,  of  the  costs  incurred  by  me  in  respect  of 
the  aforesaid  appeal,  and  in  my  name  and  on  my  behalf, 
to  sign  and  give  effectual  receipts  for  such  costs,  or  for  so 
nEiuch  thereof  as  shall  be  received  by  my  said  attorneys  or 
attorney ;  and  in  case  of  the  non-payment  of  the  said  costs 
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or  any  part  thereof  apon  sach  demand  as  aforesaid,  in  my 
name  and  on  my  behalf  to  present  sach  petition  or  petitions 
to  the  said  Lords  Spiritual  and  Temporal  in  Parliament 
as  aforesaid,  and  to  take  all  sach  other  measnres  and  pro- 
ceedings as  shall  be  necessary  or  proper  for  the  purpose 
of  procuring  the  aforesaid  recognizance  to  be  estreated, 
and  of  enforcing  and  compelling  the  payment  of  the  said 
costs,  and  generally  to  commence  and  prosecute,  in  my 
name  and  on  my  behalf,  all  such  actions,  suits,  and  pro- 
ceedings at  law  and  in  equity,  for  all  or  any  of  the  purposes 
aforesaid,  as  my  said  attorneys  or  attorney  shall  in  their  or 
his  discretion  think  proper:  I  the  said  A.  B.  hereby 
agreeing  and  undertaking  to  allow,  ratify,  and  confirm  all 
that  my  said  attorneys  and  attorney  shall  do  or  cause  to 
be  done,  or  purport  to  do  or  cause  to  be  done,  by  yirtae  of 
these  presents ;  In  Witness,  &c. 
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1.  Preparation  of  Conditions  of  Sale. 

A  CONVEYANCER  has  no  task  to  execute  of  greater  Difficulty 
difficulty  and  responsibility  than  that  of  framing  con-  buity^repar- 
ditions  of  sale^  because  it  is,  in  fact,  an  undertaking  Mie. 
to  defend  the  title  against  the  objections  of  the  whole 
world.  The  honest  purpose  of  such  conditions  is 
that  the  vendor  may  not  put  up  a  better  title  than 
he  has  («),  and  that,  foreseeing  every  possible  objec- 
tion, he  may  guard,  by  special  conditions,  against 
any  which  cannot  be  removed,  or  which  it  would  be 
inconvenient  to  remove,  without  inserting  a  single 
unnecessary  stipulation;  as  every  special  stipulation 
must  more  or  less  alarm  prudent  purchasers.  At 
present,  indeed,  it  seems  to  be  imagined,  that  con- 
ditions, however  numerous  or  extravagant,  so  that 
they  be  not  unusually  numerous  or  lengthy,  will  not 
prejudice  a  sale ;  and  this  is  indeed  often  true,  for 
the  generality  of  purchasers  do  not  pay  sufficient 
attention  to  them  or  understand  their  effect,  and  in 
bidding  for  property  are  influenced  mainly  by  con- 
siderations of  its  pecuniary  value,  or  of  the  peculiar 

(a)  Sir  R.  Kindersley,  V.  C,  in  Smith  v.  WatU,  7  W.  R.  127. 
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advantages  which  they  hope  to  obtain  from  its  pos- 
session, taking  it  for  granted  that  they  will  get,  as  in 
fact  they  do  almost  invariably  get,  if  not  an  indis- 
putable, at  least  a  fair  holding  title. 
Present  tendency      Partly  in  reliance  on  this  feeling,  and  partly  fix)m 

of  oonditicniB  of  o  x^         v 

sab.  a  wholesome  dread  of  the  heavy  costs  which  a  cap- 

tious or  unwilling  purchaser  can,  in  the  absence  of 
stipulations,  compel  a  vendor  to  incur  in  deducing 
and  strictly  proving  a  marketable  title,  it  is  now 
usual,  on  every  sale  by  auction,  not  only  to  guard 
against  defects  of  title,  but  to  preclude  purchasers 
from  requiring  the  usual  length  and  the  proper  evi- 
dence of  title,  and  to  throw  on  them  all  or  nearly  all 
the  expenses  of  verifying  the  abstract,  and  of  getting 
in  outstanding  estates.  Conditions  of  this  nature 
undoubtedly  save  the  vendor  from  expense,  and  his 
solicitor  from  trouble ;  but  against  the  benefit  gained 
by  them  must  be  set  off  the  disadvantage,  perhaps 
more  apparent  than  real,  that  their  existence  may 
unfavourably  influence  the  offers  of  prudent  bidders, 
and  will  withhold  trustees,  and  others  who  act  under 
legal  advice,  from  bidding  at  all :  with  trustees  indeed 
it  is  not  a  matter  of  choice,  whether  they  will  or  wiD 
not  purchase  under  such  conditions,  for  they  are  not 
at  Uberty  to  buy  subject  to  stipulations  which  prevent 
them  from  getting  a  perfect  title  (i). 

DutyoftruBtees        Trustces  and  persons  in  a  similar  fiduciary  posi- 

for  sale,  as  to  n  •  i  i 

oonditioDB.  tiou,  who  are  about  to  sell,  owe  it  as  a  duty  to  their 

cestui  que  trusts,  to  take  care  that  every  necessary, 


(6)  See  the  observations  of  Sir  John  Romilly,  M.  R.,  in 
Hoy  V.  Smithies,  2  Jur.  N.  S.  1013. 
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and  no  unnecessary,  condition  is  attached  to  the  sale  j 
and  for  this  purpose  they  may  employ  counsel  to 
settle  conditions  of  sale  {c).  They  are,  of  course,  to 
omit  no  condition  which  the  state  of  their  title  re- 
quires, but  the  employment  by  them  of  conditions  of 
such  a  depreciatory  character  as  to  involve  the  pur- 
chaser in  a  breach  of  trust,  will  constitute  an  objection 
to  the  title,  besides  rendering  the  trustees  liable  to 
their  cestui  que  trusts  {d).  No  general  rule  can  be 
laid  down,  determining  what  conditions  do  and  what 
do  not  fall  within  this  description, — each  case  must 
depend  mainly  on  its  own  circumstances,  and  a  Court 
of  equity  will  allow  trustees  a  fair  discretion  in  em- 
ploying special  conditions  (6?).  They  may  stipulate 
that  all  objections  to  the  title  shall  be  taken  within 
twenty-one  days ;  that,  if  a  valid  objection  be  taken, 
they  shall  be  at  liberty  to  rescind  the  contract  on 
returning  the  deposit  (/);  and  specific  performance 
has  been  decreed  against  a  purchaser  where  the 
vendor,  being  a  trustee,  without  the  power  of  giving 
receipts,  stipulated  that  his  receipt  should  be  suffi- 
cient, and  that  the  concurrence  of  the  parties  bene- 
ficially interested  should  not  be  required  (^). 

Trustees,  in  preparing  particulars  and  conditions  Trustees  must 

(c)  Bx  parte  Letvis,  3  M.,  pra ;  Falkner  v.  Equitable 
D.,  &  De  G.  173.  Bev.  JSoc,  7  W.  R.  73. 

(d)  Ord-  V.  Hoely  5  Madd.  (jg)  WUkifison  v.  Hartley,  15 
438  ;  ffobson  v.  Bell,  2  Beav.  Beav.  183.  The  point,  how- 
17  ;  BcrreU  v.  Dann,  2  Hare,  ever,  seems  not  to  have  been 
440,  see  455.  Sugd.  51 ;  Dart,  argued  at  the  proper  time. 
109.  Now,    however,  most  trustees 

(e)  Sugd.  51.  have  power  to  give  receipts. 
(/)  Hobs(m  V.  Bell,  ubi  su-      See  22  &  23  Vict.  c.  35.  s.  2.% 
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of  sale,  must  be  especially  careful  to  avoid  misdescrip- 
tions, since  it  seems  that  they  cannot  enforce  a  con- 
dition for  compensation,  if  they  make  an  error  in 
describing  the  property  {X).  When  a  sale  is  made 
by  trustees  or  mortgagees,  or  other  persons  who  do 
not  enter  into  the  usual  covenants  for  title,  the  fact 
should  be  mentioned  in  the  conditions. 

It  seems  to  be  doubtful,  if  authorising  an  auctioneer 
to  sell  gives  him  authority  to  draw  up  special  con- 
ditions of  sale,  which  are  necessary  for  carrying  the 
sale  into  effect  (i),  though  it  has  been  held(X-)  that 
an  auctioneer  was  liable  to  the  vendor  in  damages 
for  selling  leaseholds  without  a  condition  guarding 
against  the  production  of  the  lessor's  title. 

Conditions  of  sale  must  be  so  prepared  as  to  be 
clear  and  intelligible  to  a  man  of  ordinary  under- 
standing. TAey  must  clearly  teli  the  purchaser  what 
he  ia  not  to  require;  and  must  not  be  of  such  a 
nature  as  to  mislead  or  deceive  him  (/). 

The  judges  will  so  construe  conditions  of  sale  as 
to  collect  the  intention  of  the  parties,  without  encum- 
bering themselves  with  the  technical  meaning  of  the 
words  {m).  If  a  condition  is  obscurely  worded,  and 
in  connection  with  the  particulars  of  sale  is  far  from 
giving  a  clear  and  accurate  description  of  the  pro- 


{h)  White  V.  Gvddon,  8  C. 
k  F.  766  ;  (but  see  Hill  v. 
Buckley,  17  Ves.  294  ;)  H6bs<m 
V.  Bell,  2  Beav.  17. 

(i)  Pike  V.  WiUoUy  1  Jur. 
N.  S.  59. 

{h)  Denew  v.  Daverell,  1 
Camp.  451. 


(J)  Pope  V.  Garlandy  4  Y. 
&  C.  394 ;  Mosley  v.  Hide,  17 
Q.  B.  91.  See  Godson  y. 
Turner,  15  Beav.  46  ;  SmUk 
V.  Watts,  7  W.  R.  127  ;  Peter- 
son v.  mwes,6W,K  611. 

(w)  Sugd.  12. 
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perty  to  the  apprehension  of  ordinary  persons,  it  may 
be  a  ground  for  relieving  the  purchaser  from  his 
bargain  {n). 

A  vendor  may  undoubtedly  stipulate  that  the  pur- 
chaser shall  take  such  a  title  as  the  vendor  has  (o) ; 
but  he  is  bound,  if  such  be  his  meaning,  to  make 
the  stipulation  intelligible  to  the  purchaser  {p). 
Indefinite  or  vague  representation  should  put  a 
purchaser  upon  inquiry,  but  it  does  not  render  the 
vendor  liable  as  for  a  misrepresentation.  If,  how- 
ever, a  condition  of  sale  be  so  worded  as  to  draw 
his  attention  away  from  the  real  facts  of  the  case  (^), 
or  to  lead  him  to  a  false  conclusion  (r),  the  purchaser 
is  entitled  to  be  released  from  the  contract. 

It  has  not  only  been  said  (*)  that  equity  and  com-  —they  must 

fairly  raproBent 

mon  honesty  require   that  conditions   of  sale   shall  the  re&i  state  of 

the  property  j 

fairly  represent  the  real  situation  of  the  property; 

and  that,  when  a  vendor  sells  property  under  stipu-  —and  be  free 

,.,  .  ^     ^     /,  ,      ,  from  amWguity. 

lations  which  are  against  common  nght,  and  place 
the  purchaser  in  a  position  less  advantageous  than 
that  in  which  he  otherwise  would  be,  it  is  incumbent 
on  him  to  express  himself  with  reasonable  clearness ; 
but  that,  whenever  he  employs  general  sweeping 
conditions,  intended  to  guard  against  a  defect  in  the 
title,  he  is  bound  at  the  same  time  to  inform  the 

(n)  Ibid.  Ves.  144;  Waring^.  Hoggarty 

(o)  Freme  v.  Wright,  4  Madd.  6  Ry.  &  Mo.  39 ;  Troioer  v.  New- 

364.  come,  3  Mer.  705 ;  Dryidale  v. 

{p)  Saathby  v.  Hvity  2  My.  Mace,  2  S.  &  G.  255  ;  LadUan 

4b  Cr.  212.  V.  Reynolds,  1  Kay,  52  ;  Dart.. 

{q)  Cruse  v.  Newell,  5  W.  R.  56. 
619.  («)    Fcttersan    v.     Long     6. 

(r)   FenUm    v.    Brown,    14  Beav.  599. 
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^'^^psbh  of  misconstruction,  or  ambiguous 
z*^''^  jjurchaser  may  generally  construe  them 
^0smer  most    advantageous  to  himself  (»); 
^  ^i  stipulations  however  stringent,  so  that  they 
'^cit,  will  bind  the  purchaser  (to). 
^  vendor  will  usually  find  it  more  politic,  as  it 
^jgftaijdy  is  more  honest,  to  state  plainly  in  the  con- 
ations any  defect  of  which  he  may  be  aware  in  his 
title,  and  to  stipulate  that  it  shall  not  be  made  an 
objection,   than   to   endeavour  to    disarm    suspicion 
by  the  concise  simplicity  (w)  of  a  general  condition 
throwing  on   the  purchaser  the  risk  as  well  as  the 
expense  of  removing  the  defect,  should  he  discover 

it(y). 

2.  Particvlara  of  Scde. 

The  particular  is  like  the  description  in  a  pohcy  of 
insurance,  the  buyer  knows  nothing  but  what  the 
seller  communicates  {z).  The  estate  should  therefore 
be  described  in  it  with  as  much  minuteness  and  acca- 
racy  as  possible  {a).     It  is  the  duty  of  a  vendor  to 


{t)  Warde  v.  Dickson,  7 
W.  R  U8. 

(t«)  Seaton  v.  Mapp,  2  Coll. 
562 ;  Dykes  v.  Blake,  4  Bing. 
N.  C.  463  ;  ITt/de  v.  Dallatmp, 
4  Beav.  608  ;  Morley  v.  Cook^ 
2  Hare,  106  ;  Rhodes  v.  IhbeU 
smy  4  De  G.  M.  &  G.  787  ; 
Dart.  68. 

(w)  Hoy  V.  Smithies.  2  Jur. 
N.  S.   1013  ;  Smith  v.    Watts, 


7  W.  R  127;  and  WellsY.  Catt- 
ling,  7  W.  R  448. 

{x)  Dart,  112. 

(y)  Warde  v.  Dickson,  snpw. 

(2)  Sugd.  18  ;  1  Ves.  jun. 
213,  224  ;  Schneider  v.  Heaik, 
1  Camp.  506,  Dart,  71  ;  and  see 
Hutchinson  v.  Kay,  5  W.  R- 
341. 

(a)  Sugd,  18. 
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make  himself  fully  acquainted  with  the  peculiarities 
and  incidents  of  the  property  he  is  going  to  sell ; 
and  when  he  describes  it  for  the  information  of  the 
purchaser,  to  describe  everything  material  to  be 
known  in  order  to  judge  of  its  nature  and  value.  It 
is  not  for  him  just  to  tell  what  is  not  actually  untrue, 
leaving  out  a  great  deal  that  is  true,  and  leaving  it 
to  the  purchaser  to  inquire  whether  there  is  any  error 
or  omission  in  the  description  or  not.  K  there  be 
anything  connected  with  the  property  important  to 
be  known,  which  cannot  be  discerned  by  ocular  in- 
spection, it  ought  to  be  stated  in  the  particular  (i). 

The  statement  in  the  particular  of  a  conclusion  of 
law  (the  law  on  the  subject  being  doubtful),  will  not 
release  the  purchaser  from  his  contract,  when  the 
documents  relied  on  for  that  conclusion  are  plainly 
referred  to  in  the  particular  (c). 

The  nature  of  the  estate  or  interest  to  be  sold  must  Tbeintepwt  wid 

iDiut  be  dearly 

be  clearly  stated,  if  it  be  not  a  fee-simple;  for  a  deecnbed. 
general  agreement  to  sell  land  imports  an  agreement 
to  sell  the  fee  (d),  or,  at  any  rate,  the  whole  of  the 
vendor's  interest  in  it  (e) ;  and  the  existence  of  every 
right  or  restriction  interfering  with  the  absolute  pos- 
session and  enjoyment  of  the  estate  sold  should  be 
plainly  mentioned,  as  its  concealment  may  afford  the 
buyer  a  ground  for  abandoning  the  purchase  (/).  If 
there  be  a  misrepresentation,  the  purchaser  will  be 

(6)  Brandling  v.  Flummery  {d)  Hughes  v.  Parker,  8  M. 

2  Drewry,  427 ;  and  see  Cox  <fe  W.  244. 

V.  Middleton,  2  Drewry,  209.  (e)  Bower  v.  Cooper,  2  Hare, 

(c)  Smith  V.  WatU,  4  Drew.  408. 

358.  (/)  Sugd.  258, 274 ;  Dart, 73.^ 
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entitled,  according  to  the  circumstances,  to  compen- 
sation, or  to  avoid  or  resist  the  contract  (^). 
Deacription  of  XJpon   a  sslc   of    leaseholds,   a  reference    in  the 

leaseholds  in  ^  , 

partLcoiar.  particulars   or  conditions  to  the  lease,  without  any 

description  of  the  property  comprised  or  covenants 
contained  in  it,  will,  in  the  absence  of  any  misrepre- 
sentation, bind  the  purchaser  {h) ;  unusual  covenants 
need  not  be  stated  (t),  but  whatever  is  stated  must  be 
stated  correctly,  for  the  production  and  reading  of 
the  lease  at  the  sale  will  not  remedy  a  misdescription 
in  the  particular  (A).  If  the  property  be  held  by 
underlease,  or  other  property  be  held  with  it  under 
the  lease,  the  fact  should  be  mentioned,  for  it  is  of 
great  importance  to  a  purchaser  of  a  lease  not  to  have 
any  third  person  between  him  and  the  freeholder; 
and  not  to  have  a  person  holding  other  property 
under  the  lease,  and  so  capable  of  vitiating  the  lease 
in  toto  by  breach  of  covenant ;  the  conceaknent  of  the 
fact  might  be  fatal  to  the  vendor's  right  to  compel 
specific  performance  {I). 

It  seems  that  a  person  who  contracts  for  an  under- 

(^)  Sugd.  22.  {h)  Flight  v.  Booth,  1  Bing. 

(h)  Walter  v.  Maunde,  1  J.  N.  C.  379  ;  Jones  v.  JBdney,  3 

&  W.  181 ;  Paterson  v.  Long,  Camp.  285  ;  Flight  v.  Barton, 

6   Beav.  590 ;  Sugd.  6  ;  Bar-  3   My.   &   K.    282  ;    King  v. 

lingtonY.  Hamilton  1  Kay,  550;  WiUon,  6  Beav.  124  ;  Dj/kes  v. 

Dart  58,  74.  Blake,  4  Bing.  N.  C.  463  ;  War- 

(t).  Grosvenor  v.    Green,    7  ing  v.  Hoggart,  Ry.  <&  M.  39  ; 

W.    R.    140.    Dart,    58,  74.  Mamer  v.  Back,  6  Ha.  443. 
Covenants  to  pay  land    tax,  {I)  Blake  v.  Phinn,  3  C.  B. 

sewers'    rate,    and    all    other  976;  LawT,  Urlwin,  16  Sim. 

taxes,  have  been  held  to  be  377 ;  Madeley  v.  Booth,  2  De 

common  and  usual  covenants:  G.   &  S.  718.     See,  however, 

Bennett  v.  Womack,  7  B.  <fe  C.  Darlington  v.  Eamilton,  I  Kay, 

627,  1  M.  &  R  644.  557. 
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.lease,  will  be  held  to  have  constructive  notice  of  at 
least  all  the  usual  covenants  of  the  original  lease  {m), 
but  not  of  unusual. covenants  {n). 

On  a  sale  of  copyholds  it  is  unnecessary  to  state  Copyhoida. 
the  amount  or  nature  of  the  fines  or  customs  of  the 
manor,  as  they  are  incidents  of  the  tenure  {p) ;  but  it 
is  expedient  to  mention  at  least  the  fines,  as  the  value 
of  the  property  depends  a  good  deal  on  the  fact 
whether  the  fines  were  arbitrary  or  fixed. 

So  where,  on  the  sale  of  freeholds,  it  distinctly 
appears  by  the  particulars  that  the  land  is  held  of  a 
manor,  the  vendor  need  not,  it  is  conceived,  refer  to 
the  existence  of  quit  rents,  or  even  heriots  {p).  The 
fair  and  proper  course,  however,  would  be  to  mention 
the  fact.  So,  where  land  is  sold  as  fen  land,  the  par- 
ticulars need  not  refer  the  embanking  and  drainage 
taxes  to  which  it  is  subject  under  a  local  but  public 
Act  of  Parliament.  So,  on  the  sale  of  lands  in  the 
mining  districts,  any  reference  to  the  right  of  mining 
under  the  local  customs  would,  it  is  conceived,  be 
unnecessary,  as  their  existence  is  matter  of  notoriety  {q). 

Where  plans  of  property  are  exhibited,  they  should  Pi«»»ofti»« 
be  so  framed  as  to  convey  clear  information  to  the 
ordinary  class  of  persons  who  frequent  sales  by  auc- 
tion, and  should  show  rights  of  way,  objectionable 
projections  of  houses,  and  other  like  disadvantages,  if 

(jn)  Van  v.  Corpe,  3  My.  <fe  (p)  Heriots  may  be  due  in 

K.  269  ;  Flight  v.  Barton^  ubi  respect  of  freeholds.    Damerell 

supra  ;  Smith  v.  CaproUy  7  Ha.  v.   Protheroe,  10   Q.   B.    20  ; 

185.  Ckiohester  v.  Hall,  17   L.  T. 

(n)  WUbraham  v.  Liveuy,  18  21.  Q.  B. 

Beav.  206.  (^r)  Dart,  74,  and  cases  there 

(o)  Dart,  74.  cited. 
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Property  in 
possession  of  a 
tenant,    the 
nature  of  the 
tenancy  should 
be  stated. 

Pnrehaser  bonnd 
by  the  rights  of 
a  tenant^  of 
whose  tenancy 
he  has  notice. 


they  exist  (r) ;  though,  when  accurate,  they  are  merely 
tantamount  to  a  view  of  the  estate,  and  do  not  afford 
any  guarantee  that  rights  which  appear  to  exist  in 
connection  with  other  property  shall  be  reserved,  or 
that  intended  improvements  shall  be  carried  out  (s). 

If  the  property  be  in  the  possession  of  a  tenant, 
the  nature  and  terms  of  the  tenancy  ought  to  be 
stated  in  the  particular,  and  Lord  St.  Leonards  is  of 
opinion  that  unusual  covenants  or  conditions  of  tenancy 
should  be  stated  {{).  But  if  the  particular  state  simply 
that  the  property  is  in  the  possession  of  a  tenant, 
the  purchaser  ought,  for  his  own  protection,  t^  inquire 
into  the  nature  of  the  tenancy ;  for  he  will  be  held 
to  have  notice  of  the  interests  of  the  tenant,  and  be 
bound  by  all  the  equities  which  the  tenant  could 
enforce  against  the  vendor  (u) ;  and  this  equity  of 
the  tenant  extends  not  only  to  interests  connected 
with  his  tenancy,  but  also  to  interests  under  collateral 
agreements  (w),  the  principle  being  the  same  in  both 
classes  of  cases,  viz.,  that  the  possession  of  the  tenant  is 
notice  that  he  has  some  interest  in  the  land,  and  that  a 
purchaser,  having  notice  of  that  fact,  is  bound,  accord- 
ing to  the  ordinary  rale,  either  to  inquire  what  that 
interest  is  or  to  give  effect  to  it,  whatever  it  may  be  (x). 


(r)  Sugd.  19. 

(«)  Fewster  v.  Turner,  6  Jur. 
144  ]  Feoffees  of  Herio€8  Eos- 
pUcd  V.  Gibson,  2  Dow,  301 ; 
/Squire  v.  Campbell,  1  My.  & 
Cr.  450,  Dart,  77  ;  Randall  v. 
Hall,  4  De  G.  &  S.  343.  Sugd. 
20. 

{t)  Sugd.  21. 


(u)  WUbraham  v.  lAvesty, 
18  Beav.  206. 

{w)  Daniel  v.  Davison,  16 
Ves.  249  ;  AUen  v.  Anthony,  1 
Mer.  282  ;  Attorney-General  T. 
Stephens,  1  Ka.  dc  Jo.  724,  6 
De  G.  M.  &  G.  III. 

{x)  CrofUm  V.  Omu^,  2 
Sch.  &  Let  583 ;  J(mes  v.  Smith, 
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But  notiee  of  a  tenancy  is  not  notice  of  the  title  of 
the  lessor ;  nor  is  a  purchaser  neglecting  to  inquire 
into  the  title  of  the  occupier  affected  by  any  other 
equities  than  those  which  such  occupier  may  insist 
on.  As  to  parol  evidence  of  notice,  the  rule  is  settled, 
viz.,  that  a  purchaser  is  not  bound  to  attend  to  vague 
rumoura, — ^to  statements  by  mere  strangers:  and, 
that  a  notice,  in  order  to  be  binding,  must  proceed 
from  some  person  interested  in  the  property  (y). 

If  it  should  be  found  necessary  to  make  any  alter-  Of  Altering  the 
ation  in  the  particular  or  conditions  of  sale,  after  they  oonditiomi. 
have  been  printed  and  circulated,  the  alteration  must 
be  made  in  writing;  and  the  auctioneer  must  not 
content  himself  with  merely  reading  the  altered  par- 
ticular, he  must  pointedly^  call  attention  to  the  fact, 
that  it  has  been  altered,  and  in  what  way ;  and 
he  must  take  care  that  the  purchaser  has  notice  of 
the  alteration,  and  signs  the  contract  on  an  altered 
copy  {z). 

The  result  of  the  authorities  as  to  a  parol  vari-  Parol  yariatioDs 
ation  of  the  particulars  is  thus  stated  by  Lord  St. 
Leonards  {a).  First,  that  evidence  of  it  is  totally 
inadmissible  at  law.  Secondly,  that  in  equity  the 
most  unequivocal  proof  of  it  will  be  expected.  Thirdly, 
that  if  it  be  proved  to  the  satisfaction  of  the  Court, 
yet  it  cannot  be  used  as  a  defence  to  a  bill  demanding 
a  specific  performance  of  the  original  contract  alone. 


of  particular. 


1  Hare,  60  ;  Bailey  v.  Richard- 
san,  9  Hare,  734 ;  Bamhart  v. 
Greenshields,  2  Eq.  Rep.  1217, 
(P.  C.)  Sugd.  626  ;  Gro9venor 
T.  Green,  28  L.  J.  Ch.  173. 


TOL.    I. 


(y)  BariHuirt  v.  Greemhields, 
ubi  supra.  Sugd,  622. 

(2:)  Manner  v.  Backy  6  Hai*e, 
443. 

(a)  Sugd.  137. 

o  a 
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or  as  a  ground  for  granting  a  specific  perfo^ance  of 
the  original  contract,  with  the  variation  introduced 
by  parol,  unless  there  has  been  such  a  part  perform- 
ance of  the  new  parol  agreement,  as  would  enable  the 
Court  to  grant  its  aid  in  the  case  of  an  original  inde- 
pendent agreement ;  and  then,  in  the  view  of  equity, 
it  is  tantamount  to  a  written  agreement,  and  effect 
.  will  be  given  to  it  either  in  favour  of  a  plaintiff  or  a 
defendant  (3). 

3.  Puffing  and  Bidding. 

Puffing.  The  decisions  in  equity  are  in  favour  of  the  validity 

of  the  employment  on  the  part  of  the  vendor  of  a 
single  puffer,  without  giving  notice  of  the  intention 
to  do  so,  when  the  object  of  such  employment  is  only 
to  prevent  a  sale  at  an  under-value,  and  not  to  so^w 
up  the  price ;  but  a  bid  by  a  puffer  at  a  sale  expressly 
"  without  reserve  "  will  vitiate  it,  and  so  will  more  than 
one  such  bid  at  a  sale  where  a  single  bid  is  reserved. 
At  law  the  employment  of  a  single  puffer  vitiates  the 
sale.  Lord  St.  Leonards  is  of  opinion  that  the  courts 
of  law  should  follow  in  this  matter  the  decisions  in 
equity  (c). 

In  order  to  prevent  the  question  being  raised,  it 
might  be  stated  in  the  conditions  that  one  person 
will  bid  on  behalf  of  the  vendor,  though,  in  practice, 

(6)  But  parol  evidence  may         (c)  Woodward  v.   Miller,  2 

be    admissible    to    explain    a  Col.  279  ;  Flint  v.  Woadm^  9 

written  contract.      Macdonald  Hare,  622 ;  Sugd.  8;  Dart,  125 ; 

V.  Longhottomj  28  L.  J.  (N.  S.)  but  see  Smith  v.  Harrison^  26 

Q.  B.  295.  L.  J.  Ch.  412. 
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the  precaution  is  seldom  taken ;  or  where  only  one 
bidding  is  to  be  reserved,  to  state  that  fact  (d). 

In  sales  under  the  direction  of  the  Court  of  Chan-  Rfaerved  bid- 
eery,  a  reserved  bidding  for  each  lot  is  always  fixed 
by  the  judge  to  whose  Court  the  cause  is  attached ; 
and  a  sale  of  an  infant's  property,  without  a  reserved 
bidding,  has  been  most  strongly  condemned  {e). 

Every  bidding  at  a  sale  by  auction  is  nothing  more  Ret^ctmg 
than  an  offer  by  the  purchaser,  and  is  not  binding  on 
either  side  till  it  is  assented  to  by  the  vendor ;  for, 
otherwise,  one  party  would  be  bound  and  the  other 
not,  which  the  law  does  not  allow  (/).  The  assent  of 
the  vendor  is  signified  by  the  fall  of  the  auctioneer's 
hammer,  and  hence  a  bidding  at  a  sale  by  auction 
may  audibly  be  retracted  at  any  time  before  the  fall 
of  the  hammer  (y). 

To  prevent  this  inconvenience,  it  is  now  commonly 
stipulated  that  biddings  shall  not  be  retracted  ;  though 
Lord  St.  Leonards  is  of  opinion  that  such  a  condition 
cannot  be  enforced  (/*) ;  the  condition  has,  however, 
been  held  binding  on  the  agent  of  a  person  with 
whose  consent  the  property  was  sold  under  the  direc- 
tion of  the  Court  of  Chancery  {i). 

4.  T/ie  Deposit 
The  deposit  is  not  merely  a  pledge,  it  is  a  payment  The  deposit. 
in  part  of  the  purchase  money,  and  the  auctioneer  or 

(d)  A  sub-purchaser    could  Bing.  653. 
scarcely    raise    the    question,  {g)  Payne  v.  Cave,  3  T.  R. 

Smith  V.  Clarke,  12  Ves.  447.  148. 

{e)  Cutis  V.  Salmon,  16  Jur.  (h)  Sugd.  11. 

623.  (i)    Freer    v.    Eimner,    14 

(/)  Roxitledge    v.  Grant,   4  Sim.  391. 

a  0  2 
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the  vendor's  solicitor  (J)  receiving  it  is  a  stakeholder. 
The  right  of  the  vendor  or  purchaser  to  it  depends 
on  the  completion  or  abandonment  of  the  pui'chase. 
If  a  good  title  be  made,  the  deposit  belongs  to  the 
vendor ;  if  a  good  title  be  not  made,  the  purchaser 
may  receive  it  back.  Should  the  contract  be  aban- 
doned, and  the  auctioneer  retain  the  deposit,  it  seems 
that  the  purchaser's  remedy  is  against  the  auctioneer, 
not  against  the  vendor;  and  that  the  auctioneer  is 
not  justified  in  setting  off  the  deposit  against  a  debt 
due  to  him  from  the  vendor  (^).  If  need  be,  the 
auctioneer  can  compel  the  parties  to  settle  their  rights 
to  it  by  interpleader  (/) ;  but  should  he  sell  the  same 
estate  to  and  receive  a  deposit  for  it  from  two  different 
parties,  each  of  whom  insists  on  the  sale  to  himself 
being  completed,  and  the  vendor  brings  an  action 
against  him  for  both  deposits,  the  auctioneer  cannot 
combine  the  three  cases  in  one  bill  of  interpleader  (a). 
If  the  deposit  be  invested  in  the  Funds,  either 
by  an  order  of  Court  pending  a  suit  for  specific 
performance  or  with  the  assent  of  the  vendor  and 
purchaser,  the  investment  will  be  binding  on  both 
parties,  and  they  must  take  the  stock  as  they  find  it. 
Accordingly,  in  a  late  case  («),  where,  pending  a  dis- 
pute respecting  land  contracted  to  be  sold,  and  to 
avoid  the  question  as  to  the  interest  of  the  purchase 

if)  Wiggins  v.  Lord,  4  Bear.  5  Price,  303. 

30.  (wi)  Boggart  v.  C««»,  Cr.  & 

{k)  Ex  paHe  Bradshaw,  Re  Ph.  197. 

Gravely  1  Bank.  &  Insol.   Rep.  (w)  Burrovgh^s  r.  Brown,  9 

180.  Hare,  609. 

(/)  Farehrother  v.   Prattent, 
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money,  the  vendor  gave  the  purchaser  the  opportunity 
of  investing  the  purchase  money  in  Consols,  in  the 
joint  names  of  the  vendor  and  purchaser,  it  was  held 
that  the  vendor,   having  proposed  the  investment, 
could  not  have  charged  the  purchaser  with  the  loss  if 
the  funds  had  fallen,  and  that  the  vendor  was  entitled 
to  the  benefit  of  the  funds  having  risen.     A  purchaser 
cannot  throw  on  the  vendor  the  responsibility  of  an 
investment,   for,  ordinarily  speaking,  when  the  pur- 
chase is  completed,  the  estate  becomes  the  purchaser's, 
and  the  money  the  vendor's,  from  the  date  of  the 
contract;  and  the  purchaser  is  no  more  entitled  to 
speculate  with  the  vendor's  money,  than  the  vendor 
is  to  speculate  with  the  purchaser's  estate  (o).     And 
if  a  deposit  which  has  been  invested  without  the  pur- 
chaser's assent  be  returned,  the  purchaser  is  entitled, 
not  to  the  dividends  produced,  but  to  interest  at  4L 
per  cent,  on  the  money  (p).    An  assent  will  not  be 
implied  against  a  party  merely  because  he  does  not 
reply  to  a  notice  of  the  investment  being  made  {q). 
The  same  rules  obtain  with  respect  to  lodging  the 
deposit  in  the  hands  of  a  private  banker  (r).     Ex- 
chequer bills  are  the  securities  usually  chosen  for  the 
purpose,  as  they  are  liable  to  only  trifling  fluctuations 
in  value,  and  occasion  no  loss  of  interest.     If  the 
vendor  insist  on  his  right  to  rescind  the  contract,  he 
cannot  retain  the  deposit  (s),  and  the  purchaser  cannot 

(o)  Surroiighes    v.     Bromi,  2  Madd.  28. 

ubi  supra-  (r)  St  Paul  v.  JBiJininghaTn 

(/>)  U^Oyley  v.    Countess  of  Railimy    Company,     17    Jur. 

Pounsy  1  Cox,  206.  176. 

{q)  BoberU    v.    Massey,    13  («)  2Hare,  110,  111. 
Vefiw  561  ;  Acland  v.  Gaisford, 
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Porfeitare  of 
deposit. 


get  rid  of  his  liability  to  perform  his  contract  by 
forfeiting  the  deposit  (f).  Should  the  contract  be 
rescinded,  the  purchaser  may  recover  from  the  vendor 
interest  on  tlie  deposit ;  and  if  the  vendors  bill  for 
a  specific  performance  be  dismissed,  the  CSourt  will 
order  him  to  repay  the  deposit  with  interest  {u). 

The  purchaser  never  pays  interest  on  the  deposit  (p). 

A  stipulation  providing  for  the  forfeiture  of  the  de- 
posit in  case  the  purchaser  should  fail  to  comply  with 
the  conditions,  is  always  employed  on  a  sale  by 
auction ;  but  a  Court  of  equity  will  relieve  against 
the  forfeiture,  and  allow  the  deposit  to  be  set  off 
against  the  deficiency  which  may  arise  on  a  re-sale, 
at  least  where  the  purchaser  is  a  bankrupt  {to),  and 
perhaps  also  in  any  case  where  the  purchaser  is  able 
and  willing  to  put  the  vendor  in  the  situation  in 
which  he  would  have  been  had  the  contract  been 
perfonned  (cc).  Such  a  stipulation  does  not,  however, 
preclude  the  vendor  from  suing  for  damages,  if  the 
purchaser  refuses  to  complete  (y) ;  but  a  re-sale  does 
preclude  him  (z). 

Prima  facie  where  the  contract  goes  off  for  a  defect 
of  title,  the  purchaser  has  a  lien  on  the  estate  for  the 
deposit  (a). 


(t)  2  Mer.  oOG,  9  Ad.  &  E. 
d20, 

(u)  Lord  A7i8on  v.  IIod</€8, 
o  Sim.  227. 

(v)  Bridges  v.  Robinson y  3 
Mer.  694.  The  law  with  re- 
gard to  deposits  and  the  cases 
bearing  on  it,  wiU  be  found 
fully    stated,    Sugd.     40— 4  i 

Dart,  ch.  t>,  s.  4. 

{iv)  Ex  ixirte  Himter,  6  Ves. 


94  ;  Ux  paHe  Bridger^  1  Deac. 

J81. 

(or)  Pdlnurx.  TempU,  1  P. 

it  D.  379,  9  Ad.  «k  E.  508. 

{y)  Icely  v.  Grew^  6  N.  «k  M. 
469. 

(z)  Lamond  v.  Davall,  9  Q. 
B.  1030. 

(a)  Burgess  v.  WheaUj  1 
Eden,  211  ;  Wythes  v.  L^e,  3 
Drew.  405,  Sugd.  244. 
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5.  The  Abstract  of  Title. 
The  abstracts,  and  all  the  evidence  necessary  to  As  to  the  ab- 

i».iii.i«  1  ••  z*"!    stractB— when 

prove  tacts  alleged  therein  and  requiring  proof,  oral  they  should  be 
or  documentary,  ought  to  be  prepared  prior  to  the  p^®^"^- 
sale,  so  that  nothing  may  remain  to  be  done  sub- 
sequently beyond  making  copies  proportioned  to  the 
number  of  the  purchasers ;  for  it  is  the  duty  of  the 
vendor  to  make  out  his  title  before  the  purchaser 
makes  any  requisition  to  him  for  that  purpose  (i). 
The  vendor  must  truly,  fairly,  and  in  all  material  vrhat  they  should 

,  ,  oontaia ; 

parts  abstract  all  the  muniments  of  title  in  his  posses* 
sion  (actual  or  constructive)  at  the  time  of  delivering 
his  abstract  (c);  and  must  show,  by  good  and  suf- 
ficient evidence,  that  the  abstract  is  true,  and  that, 
being  true,  it  gives  a  good  title  (c?),  i.  e.  such  a  title 
as  a  Court  of  equity  would  adopt  as  a  sufficient  "~^^*  ",*,** 
ground  for  compelling  specific  performance  by  a  pur- 
chaser {e).  It  is  not  necessary  for  this  purpose  that 
the  abstract  should  show  that  the  vendor  has  done 
everything  requisite  to  make  the  contract  capable  of 
immediate  completion  (/) ;  but  it  must  show,  that, 


(6)  Sherwin  v.  SJiaJcspeare, 
17  Beav.  274. 

(c)  Tanner  v.  Smith,  10 
Sim.  410 ;  Morley  v.  Cook,  2 
Hare,  111. 

(d)  Bkickhum  v.]  Smith,  2 
Exch.  789. 

(e)  Jekes  v.  White,  6  Exch. 
873.  Any  seller  or  solicitor 
or  agent  of  any  seller,  fraudu- 
lently concealing  any  instru- 
ment material  to  the  title,  or 
any  incumbrance  from  a  pur- 


chaser, or  falsifying  any  pedi- 
gree upon  which  the  title  does 
or  may  depend,  in  order  to  in- 
duce the  purchaser  to  accept 
the  title,  is  liable  to  imprison- 
ment and  to  an  action  for 
damages.  22  &  23  Vict.  c.  35, 
s,  24. 

(/)  Slierwin  v.  Shakspear, 
5  Be  G.  M.  &  G.  517.  2 
Eq.  Eep.  957,;  Litchfield  v. 
Brown,  23  L.  J.  176.  Sugd. 
351. 
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upon  certain  acts  done  by  the  vendor,  or  by  those 

whom  he  can  control,  the  legal  and  equitable  estates 

wbaiatiUeb     will  be  vcstcd  iu  the  purchaser  (y) :  in  other  words, 

"  p«*»*-'         the  title  may  be  considered  perfect  {&)  whenever  it 

appears  that,  under  the  contract,  the  purchaser  either 
abeady  has  or  will  necessarily  before  the  time  fixed 
for  completion  be  able  to  acquire  an  immediate  and 
indisputable  right  to  the  legal  and  equitable  estates, 
even  although  the  absence  of  parties,  or  other  circum- 
stances, may  considerably  delay  the  conveyance  (i). 
Coiwoquenoes  of  If  the  vcudor,  having  fixed  a  time  for  the  delivery 
deUTerhisab-     of  his   abstract,  fail  to  deliver  it  within  or   at  the 

period  appointed,  or  if  the  abstract  delivered  be  very 
^-MdofAiwtract  imperfect,   any  condition   binding  the  purchaser  to 

make  his  objections  within  a  specified  time  will  fail 
of  effect  {k)y  and  the  vendor  will  be  unable  to  enforce 
a  condition  providing  for  the  payment  of  interest 
from  a  particular  day  until  such  a  period  has  expired, 
after  the  delivery  of  a  sufficient  abstract,  as  by  the 
conditions  was  allowed  between  the  time  fixed  for 
dehvering  the  abstract  and  the  day  appointed  for 
completing  the  purchase  (/). 
Meaning  of  "full      Au  agreement  to  deliver  "a  full  and  sufficient  ab- 

and  snfficlent  ab- 

Btract."  stract  of  title,"  means  a  perfect  abstract  of  such  a 

title  as  the  vendor  has :  not  an  abstract  of  a  perfect 

{g)  Leidn  v.  Guesty  1  Kuss.  loio    t.    LawSy    2   Hare,    40 ; 

325,   8   Ves.  436,  1  J.  &  W.  Sherwin  v.  Shak^ar,  2    Eq. 

421.  Rep.  257;  5  De  G.  M.  &  G, 

(A)  2  Hare,  111.  517. 

(i)  Dart,  200.  (1)   Sherwin    v.    Sludspear, 

(k)  Southby  V.  Hutty  2  My.  supra ;  and  post,  "  Payment  of 

&  Or.    207 — 211;  Tanner  v  Interest  on  Purchase  Money, 

SmiUi,  10  Sim.'  410  ;  OiUU  v.  see  p.  517. 
TlMcley,  13  Sim.  200;  Black- 
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title,  for  the  abstract  may  be  suflBcient  though  the 
title  be  defective  {m). 


'  6.  Conditions  as  to  Title,  and  Objections  to  Title. 
It  is  sometimes   stipulated,  that  the  purchaser's  condiUons  bind- 

'  'L'  1.  n    T-  J         -xi.'  •  A*  r  "^8  purchaser  to 

requisitions  shall  be  made  withm  a  given  time  from  make  hu  ob- 
the  delivery  of  the  abstract ;  that  the  vendor's  answers  ttS^^^thm  a* 
shall  be  furnished  within  a  given  time  from  the  ^™**®^*^®' 
delivery  of  the  requisitions:  the  purchaser's  further 
requisitions  within  a  further  given  time ;  the  draft  of 
the  conveyance  sent  to  the  solicitor  of  the  vendor,  and 
returned  to  the  purchaser's  solicitor  within  specified 
times,  and  the  purchase  completed  on  a  particular 
day.  But  such  special  stipulations  can  rarely  in 
practice  be  carried  into  eflfect,  and  their  object  is 
attained  quite  as  well  by  stipulating  that,  if  from 
any  cause  whatever  the  purchase  be  not  completed  by 
the  day  fixed,  the  piu'chaser  shall  pay  interest  on  his 
purchase-money ;  and  by  binding  him  to  send  his 
objections  and  requisitions  within  a  limited  period 
from  the  delivery  of  the  abstract.  Such  a  stipulation 
will,  if  the  abstract  be,  (as  it  ought  always  to  be) 
complete  when  sent  to  the  purchaser,  so  as  to  leave 
him  no  ground  for  making  further  requisitions  on 
new  evidence  to  be  subsequently  furnished  (n),  insure 
the  exertion  of  fair  expedition  on  the  part  of  the 
purchaser:  and  the  complicated  stipulations  above 
referred  to  could   do  nothing  more.     Delay  in  the 

(m)  Bladdmrn  v.  Smiilh,  2         (n)  See  Dart,  81. 
Excb.  789. 
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completion  of  the  purchase  more  frequently  arises 
from  the  insufficiency  of  the  abstract  and  evidence 
furnished  by  the  vendor  (which  he  is  obliged  ulti- 
mately to  complete  and  supply)  than  from  any  laches 
on  the  part  of  the  purchaser. 

— howconsinied.       ^^  ^^^  ^^®  ^^  Conditions*  binding  a  purchaser  to 

make  and  deliver  his  objections  to  the  title  by  a  cer- 
tain day,  as  well  as  in  other  cases,  time  may  be  made 
of  the  essence  of  the  contract  (o),  but  they  are  binding 
only  where  the  abstract  delivered  is  perfect  (/?),  and 
do  not  preclude  the  purchaser  from  taking  objections 
which  arise  out  of  evidence  called  for  within  the 
time  limited  (j').  Where  the  abstract  originally 
delivered  was  imperfect,  they  will  be  construed  as 
applying  from  the  time  when  it  was  perfected  (r). 
It  is  not  unusual  to  guard  against  this  rule  by 
providing  that  "the  abstract  shail  as  regards  any 
objection  or  requisition  be  considered  perfect  if  it 
supply  the  information  suggesting  the  same,  although 
it  may  be  otherwise  defective  *'  (s);  but  many  instances 
may,  obviously,  occur  where  even  such  a  stipulation 
would  fail,  and  properly  fail  of  eflPect  on  account  of 
the  nature  of  the  defects  in  the  abstract.  The  vendor 
may  lose  the  benefit  of  the  condition  by  entertaining 
objections  after  the  period  fixed  {f) ;   and   although 

(o)  Sugd.  216  ;  but  it  seems  (</)  Blachlow  v.  Latcs,  2  Ha. 

that  time  is  not  of  the  essence  40  ;  Morley  v.  Cock^  2  Ha.  106. 

of  a  contract  that  the  abstract  (r)  Hohson  v.   BeUy  supra  ; 

shall  be  delivered  on  a  fixed  CutU  v.  Thodey,  13  Sim.  206. 

day,  RoberU  v.  Berry,  3  De  G.  («)  Dart,  81. 

M.   &  G.   284;  see,  however,  {t)  Tanner    v.     Smithy    10 

Sugd.  228.  Sim.  410;    4  Jur.    319,    on 

(p)  Hobsanr. Bell, 2  Beav.  17 ;  appeal ;  GtUU  v.Thodey,  supra ; 

ffecv. Pearse,  2  De  G.  <feSm.  325.  Dart,  103 ;  Sugd.  21 1. 
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time  was  not  originally  an  essential  part  of  the 
contract,  either  party  may,  by  a  proper  notice, 
bind  the  other  to  complete  the  purchase  within  a 
reasonable  period  (w).  In  equity  it  is  equally  in- 
cumbent on  the  purchaser  to  ask  for  the  abstract  as 
for  the  vendor  to  deliver  it(t;).     A  condition  that  if  ConditionB  that 

^  ^  Tendor  may  re- 

the  purchaser  shall  be  unable  or  unwilling  to  remove  «»ada>»*»c*- 
an  objection,  he  may  rescind  the  contract,  has  been 
expressly  approved  of  ip)  in  the  case  of  a  mortgagee 
seUing  under  a  power,  and  is  now  used  in  sales  under 
the  direction  of  the  Court  of  Chancery,  the  right 
to  take  advantage  of  it  being  subject  to  the  consent 
of  the  judge  (^). 

A  purchaser  of  fireeholds  has  a  right  to  require  a  Conditions  m  to 
title  commencing  at  least  sixty  years  before  the  date  '^^^^^Tjf^ 
of  his  conveyance  (y) ;  and  the  same  rule,  probably, 
applies  on  a  purchase  of  copyholds  and  renewable 
leaseholds  (0).  Lord  St.  Leonards  considers  that  it  is 
seldom  necessary  to  carry  back  a  copyhold  title  so  far  (^). 
An  abstract  of  title  to  an  advowson  nmst  be  carried 
back  one  hundred  years  (i),  or  for  sixty  years  with  three 
presentations  during  that  period  (c).  But,  as  it  often 
happens  that  from   the  loss  of  deeds  or  other  cir» 


mayreqmre; 


(tt)  Walker  v.  Jeffreys^  1  Ha. 
341  j  Southcomh  v.  Bitili/op  of 
Exeter y  6  Hare,  213  ;  and  see 
Parkin  v.  Tharold,  16  Beav.  71. 
As  to  the  mode  in  which  the 
nature  of  objections  may  be 
signified,  see  Mosley  v.  Hide, 
17  Q.  B.  91. 

(v)  Sugd  220. 

{w)  Falhier  v.  Uqiiiiable,  d'c. 
^ociety^  7  W.  R.  73  ;  see  Hoy 
V.  Smithies,  2  Jur.  N.  S.  1011 ; 


and  Warde  v.  Dickson,  7  W.  R. 
148. 

(x)  See  the  form  infra. 

(j/)  Hodykinsmi  v.  Cooper,  9 
Beav.  304  ;  Cooper  v.  Emery, 
1  Ph.  388. 

{z)  Dart,  193. 

(a)  Sugd.  30G. 

\h)  Dart,  193  ;  Sugd.  307. 

(c)  See  3  «ic  4  Wm.  4,  c.  27, 
8.  30. 
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cumstances  a  vendor  cannot  give  a  title  commencing 
so  long  before  the  purchase,  he  must  have  recourse 
to  a  special  stipulation  to  preclude  the  purchaser 
from  requiring  the  production  of  the  title  prior  to  the 
period  at  which  it  can  be  furnished.  Precedents  of 
such  stipulations  suited  to  different  cases  will  be  found 
infra.  It  should,  however,  be  observed,  that,  where 
the  earlier  title  is  altogether  wanting,  it  is  useless 
to  stipulate  that  the  purchaser  shall  not  investi- 
gate or  make  any  objection  in  respect  of  the  earlier 
title ;  it  is  enough  to  preclude  him  from  calling  for 
its  production.  But,  if  the  earlier  title  be  defective 
or  objectionable,  then  the  pm'chaser  should  be  pre- 
cluded fipom  investigating  or  objecting  to  it  even 
if  he  choose  to  examine  it  at  his  own  expense, 
or  to  be  able  aliunde  to  prove  it  bad  {d).  A  stipu- 
lation, that  the  earlier  title  "  will  not  be  shown  and 
shall  not  be  inquired  into,"  will,  probably  be  sufficient 
for  this  purpose  (^). 
J^*^^rf  ^^  ^^  said(/),  that  a  condition  simply  providing 

ti*i«;  that  the  abstract  shall  commence  with  a   specified 

document,  seems  merely  to  preclude  the  purchaser 
from  objecting  to  the  title  as  commencing  at  too 
recent  a  period  :  so  that  if  the  instrument  in  question 
be  apparently  an  imperfect  root  of  title,  he  may  require 
the  imperfection  to  be  remedied ;  and  that  he  would  not 
be  precluded  from  requiring  the  production  of  recited 
instruments  which  appear  from  their  recitals  to  be  of  a 
suspicious  character  (y).     So,   when  the  abstract  is 

(d)  See  Shepherd  v.  Keatley,     G.  <fe  S.  52.  See  also  Darling 
1  Cr.  M.  &  R  117  ;  Sellick  v.      toji  v.  HamUtan^  1  Kaj.  558. 
Trevor,  11  M.  &W.  722;  Sugd.  (/)  Dart,  97. 

15.  (g)  SeUicky.  Trevor,  11   M. 

(e)  Hume  v.  Bentley,  6  De      &  W.  722. 
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to  commence  with  a  will,  it  is  necessary  to  provide 

that  the  purchaser  shall  not  require  any   evidence  of 

the  seisin  or  ownership  of  the  testator  (/«),  or  shall 

assume  that  the  property  passed  by  the  will ;  and  if 

the  abstract  commence  with  a  deed  containing  recitals 

or  statements  which  would  justify  the  purchaser  in 

calling  for  the  production  of  earlier  documents,  the 

condition  must  be  extended  so  as  to  deprive  him  of 

this  right. 

Sometimes  the  vendor  wishes  to  show,  or  can  show,  — tuie  com- 
mences with  the 

no  title,  except  the  conveyance  to  himself.  This  may  conveyance  to 
happen  when  the  property  was  formerly  part  of  a 
large  estate,  of  which  the  title  was  voluminous  and 
intricate,  or  when  the  vendor  himself  purchased  with- 
out a  title,  and  in  other  circumstances.  In  such 
cases,  the  ordinary  condition,  stipulating  that  the 
title  shall  commence  with  a  specified  document,  and 
that  the  purchaser  shall  not  call  for  the  production  of, 
or  investigate,  or  take  any  objection  to  the  earlier 
title,  will  be  sufficient ;  but  where  the  property  ori- 
ginally formed  part  of  a  large  estate,  the  title  to  which 
has  often  been  investigated,  and  is  well  known  in  the 
neighbourhood,  it  will  be  advisable  to  state  that  fact 
in  the  condition,  in  order  to  avoid  prejudicing  the 
sale.  It  must,  however,  be  borne  in  mind,  that  when 
a  condition  asserts  a  fact  as  the  ground  of  the  con- 
dition, the  fact  must  be  proved  (i). 

A  vendor  may,  if  he  choose,  stipulate  for  the  sale  SeUbgwithsiieh 
of  an  estate  with  such  title  only  as  he  happens  to  hM. 

(/i)  As  to  evidence  of  seisin,     W.  R  201. 
see  Cottrell  v.  Wathm,  1  Beav.  {%)  Symonds  v.  James,  1  Y. 

361 ;    Farr    v.    Lovegrave,    6     &  C.  C.  C.  487. 
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Keanlng  of  the 
expression. 


have ;  but  he  must  make  his  intention  perfectly  clear, 
or  he  will  fail  in  depriving  a  purchaser  of  the  right 
to  a  good  title  {j).  And  when  the  expression  "  such 
title  as  the  vendor  has  "  is  used  in  conditions  for 
this  purpose,  it  means  such  a  title  as  the  vendor  can 
make  out  from  the  documents  in  his  possession,  and 
does  not  relieve  him  from  the  necessity  of  showing 
a  bona  fide  title,  provided  he  has  the  means  of  doing 
so :  he  remains  liable  to  produce  the  best  title  he  can 
from  the  materials  he  possesses  {k).  And  if  he  sells 
xmder  special  conditions  framed  to  meet  a  defect  of 
title,  he  is  bound,  at  the  same  time,  to  communicate 
to  a  purchaser  circumstances  within  his  own  know- 
ledge raising  the  question  of  such  defect  (/). 


Titles  under 
awards  in  por- 
Bnance  of  Indo- 
sure  Acts. 


7.  Title  to  he  deduced  in  the  Absence  of  Stipulation. 

Upon  a  sale  of  lands  held  under  awards  in  pur- 
suance of  Inclosure  Acts,  the  vendor  must,  unless  there 
be  a  stipulation  to  the  contrary,  show  a  good  title  to 
the  lands  or  rights  in  respect  of  which  the  awards 
were  made  {m).  This  is  frequently  very  inconvenient, 
and,  where  an  entire  award  has  been  made  in  respect 
of  lands  held  under  different  titles,  it  is  often  impos- 
sible :    the  vendor  must,  therefore,   in   such  cases, 


(j)  Fremey,  Wright,Ai  Madd. 
364  j  Wilmot  v.  Wilkinson,  6 
B.  &  C.  506  ;  Duke  v.  Bamett, 
2  Coll.  337  ;  Seaton  v.  Mapp, 
2  Coll.  556  ;  Stmthhy  v.  Hutt, 
2  My.  &  C.  207  ;  Dart,  96. 

{]c)  Keyse  v.  Haydon,  20 
L.  T.  244.  It  seems  that  the 
purchaser  may  require  a  statu- 


tory declaration  on  the  point 
from  the  vendor ;  Bird  r.  Fox, 
11  Ha.  48. 

(l)  Warde  v.  Dickscm,  7  W.  R 
148. 

(m)  King  v.  Moody,  2  S.  & 
S.  579;  Major  v.  Ward,  5 
Hare,  604. 
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protect  himself  from  the  liability  by  a  special  con* 
dition.  Formerly  it  was  also  important  to  ascertain 
that  the  awards  were  made  in  conformity  with  the 
provisions  of  the  Inclosure  Acts,  and  that  all  the  sta- 
tutory requisitions  had  been  compUed  with;  and 
accordingly,  it  was  necessary  to  negative  the  pur- 
chaser's rights  on  this  point  by  a  special  condition. 
So  far,  however,  as  regards  awards  made  under  the 
General  Inclosure  Act  (6  &  7  Wm.  IV.,  c.  115),  and 
the  Act  3  &  4  Vict.,  c.  31,  this  necessity  has  been 
obviated  by  the  last-cited  Act,  which  provides,  that 
all  awards  made  in  pursuance  of  those  Acts  or  either 
of  them,  shall,  immediately  after  the  execution  of 
the  awards,  be  conclusive  evidence  that  the  provisions 
of  those  Acts  have  in  all  respects  been  compUed  with, 
md  that  no  other  evidence  than  the  awards  shall  be 
requisite  to  estabhsh  the  title,  under  the  inclosure, 
of  the  parties  concerned  or  interested  in  the  same. 

As  an  exchange  operating  at  common  law,  pre-  Titioe  imder  ex« 
viously  to  the  31st  of  December,  1844,  conferred  a  *"*^ 
right  of  re-entry  on  the  lands  given,  in  case  of  eviction 
from  those  taken,  in  exchange  (n),  it  becomes  neces- 
sary, on  a  sale  of  lands  which  were  thus  taken  in 
exchange,  to  show  the  title,  not  only  of  the  lands  to 
be  sold,  but  also  of  those  which  were  given  in  ex- 
change for  them.  When,  as  is  common,  this  is  likely 
to  be  expensive  or  troublesome,  the  necessity  for  it 
should  be  removed  by  a  special  stipulation,  which, 
though  it  has  the  effect  of  precluding  the  purchaser 

(n)  Bastarets    case,    4  Rep.      7  &  8  Vict.  o.  76,  s.  6,  and  the 
121.     This  operation  of  an  ex-      8  &  9  Vict.  c.  106,  s.  4. 
change  was  taken  away  by  the 
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from  obtaining  a  safe  title,  is  so  usual  as  hardly  to 
prejudice  a  sale  if  it  relates  to  no  large  part  of  the 
property.  The  rule  does  not  apply  to  exchanges 
made  under  most  local  Acts  of  Inclosure,  or  under 
the  4  &  6  Wm.  IV.,  c.  30  (authorising  the  exchange 
of  common  lands),  or  under  the  Acts  authorising  the 
exchange  of  ecclesiastical  property  (o),  at  any  rate, 
further  than  entailing  the  necessity  of  showing  that 
persons  holding  certain  specified  interests  in  the 
estate  taken  in  exchange  had  given  their  consent  to 
it  in  writing  {p).  But  in  all  such  cases  of  exchange  the 
Act  should  be  examined  before  the  sale,  and,  if  need  be, 
a  condition  must  be  adapted  thereto.  Where  the  ex- 
change has  been  made  under  the  provisions  of  the  Acts 
for  the  Inclosure,  Exchange,  and  Improvement  of 
Lands  (^),  it  is  necessary  to  show  the  title  to  the  land 
received  only  since  the  order  of  the  commissioners. 

If  the  particular  or  conditions  of  sale  describe  the 
title  as  arising  under  an  exchange,  by  virtue  of  af 
award  of  commissioners  under  an  Inclosure  Act,  it  is 
sufficient  to  show  a  title  by  award  in  respect  of  other 
lands,  and  of  common  rights,  without  show^ing  the 
further  particulars  of  the  exchange ;  and  if  the  vendor 
couunence  his  title  with  the  award,  the  purchaser 
has  no  right  to  inquire  into  the  title  of  the  lands 

(o)  55  Geo.   3,  c.  147;  5%  10  k  11  Vict.  c.  Ill;  13  & 

Geo.  3,  c.  52  ;    1  Geo.  4,  c.  6 ;  13  Vict.  c.  83  ;  14  &  15  Vict 

6  Geo.  4,  c.  8.     See  also  5  &  6  c.  53  ;  15  <fe  16  Vict  c.  79  ; 

Vict.  c.  54,  8.  7  ;   and  Sugd.  17  &  18  Vict  c.  97  ;  see  the 

311.  notes  to  the  precedent  of  an 

(p)  Dart,  189.  agreement    for   such   an    ex- 

(g)  8  ik  9  Vict.  c.  118  88.  change,  post,  voL  ii. 
147-8;  9  &  10  Vict  c.  70; 
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given  by  the  vendor  in  exchange  for  the  lands  con- 
tracted to  be  sold  (^).  An  award  by  commissioners 
of  lands  in  general  terms  is  prima  facie  evidence  of 
their  being  freehold  (q). 

If  the  title  depend  on  an  enfranchisement,  it  is  iRttka  under  en- 
requisite  to  produce  and  prove  not  only  the  copy-  ^""^c^^^®^*- 
holder's  title,  but  also  the  title  of  the  lord,  down  to 
the  enfranchisement  (r) ;  for  the  right  to  enfranchise 
depends  either  on  the  estate  which  the  lord  has  in 
the  manor,  or  on  a  power  given  by  common  assu- 
rance or  by  Act  of  Parliament.  Where,  however, 
the  enfranchisement  has  been  made  under  the  general 
Enfranchisement  Act,  it  seems  (s)  unnecessary  to  show 
the  lord's  title.  In  other  cases,  as  the  title  of  the 
lord  is  frequently,  from  settlements  and  other  arrange- 
ments incidental  to  large  properties,  long  and  intricate, 
and  is,  moreover,  not  always  accessible  to  a  vendor 
of  enfranchised  property,  he  should  generally  pro- 
tect himself  by  a  stipulation  from  being  called  on  to 
produce  it. 

Upon  a  sale  of  tithes  held  as  a  lay  property,  and  of 
other  property  held  under  a  grant  from  the  Crown,  Grants  from  the 
the  purchaser  can  require  the  production  of  the  ori- 
ginal grant,  or  at  least  fm  official  and  verified  copy 
of  it,  and  the  usual  deduction  of  title  for  sixty  years 
preceding  the  date  of  the  purchase ;  but  the  deduction 
of  the  intermediate  title  cannot  be  required  {f).     If, 

{q)  CaUell  V.  Corrall,  4  Y.  &  c.  51 ;  16  &  17  Vict.  c.  57. 

C.  228.  {t)  Sugd  306.     As  to  the 

(r)  Sugd.  310;  Dart,  191.  extinguishment  of  a  right  of 

(«)See4&5Vict.c.35, 8.64 ;  re-entry  in    the    Crown,    see 

see  also  6  &  7  Vict.  c.  23  ;  7  Flower  v.   Hartopp,   6   Beav. 

&  8  Vict.  c.  55 ;  15  &  16  Vict.  476. 
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however,  the  original  be  lost,  and  the  vendor  inform 
the  purchaser  where  the  grant  is  enrolled,  the  pur- 
chaser it  seems  cannot  require  a  copy,  but  must 
examine  the  enrolment  at  his  own  expense  («).  As 
grants  from  the  Crown  (t?)  can  usually  be  found  and 
examined,  it  is  seldom  necessary  to  make  any  other 
stipulation  respecting  them  than  that  the  vendor  shall 
not  be  required  to  produce  them  or  procure  copies 
where  they  are  not  in  his  possession. 
Giants  of  wastos  Lauds  which  are  parcel  of  the  waste  of  a  manor,  if 
0  manors.         ncwly  granted  by  copy  of  court  roll,  by  virtue  of  an 

immemorial  custom  to  demise  parcels  of  the  waste  as 
copyhold,  are  as  much  copyhold  in  tenure  as  though 
they  had  been  immemorially  holden  by  copy  of 
court  roU  {w) ;  but  if  there  be  no  such  immemorial 
custom,  such  a  grant  of  the  waste  as  aforesaid  is 
invalid  to  create  either  a  copyhold  estate  or  an  estate 
in  fee  simple  (x).  In  practice,  it  is  extremely  difficult 
to  prove  a  custom  which,  from  its  very  nature,  is  sel- 
dom exercised ;  and  therefore,  on  a  sale  of  lands  which 
have  been  granted  out  of  the  waste,  a  vendor  should 
protect  himself  against  a  requisition  calling  on  him  to 
prove  the  custom. 

strips  of  land  by      ^*  ^^  *^®  prima  facic  presumption  of  law  that  waste 
the  roadside,      j^^^  q^  ^Jj^  sidcs,  and  the  soil  to  the  middle  of  an 

ancient  highway  belong  to  the  owner  of  the  adjoining 
land,  whether  such  adjoining  land  be  freehold  or 

(u)  Sugd.  358  ;  Dart,  268.  way,  3  B.  &  P.  346. 

{v)  Grants  by  the  Crown  are         (x)  Hex  v.  Homekurck^  2  R 

construed    favourably  to    the  &  Aid.  189;  it  v.  TrtZfty,2M. 

grantor,  17  Beav.  366.  <k  Selw.  504. 

{%o)  Lord  Northtcich  v.  Stan- 
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copyhold,  and  not  to  the  lord  of  the  manor  or  the 
Crown  (y).  But  such  presumption  does  not  arise 
where  the  highway  is  modem  and  defined  by  a  newly 
created  authority,  as  under  the  General  Inclosure 
Act  (jgr) ;  and  in  the  case  of  an  ancient  highway,  to 
establish  the  right  of  the  lord  of  the  manor  to  such 
waste  land  and  soil,  acts  of  ownership  by  the  lord,  or 
grants  by  him  of  the  waste  between  the  road  and 
other  inclosures,  as  well  adjoining  to  as  at  a  distance 
from  the  land  disputed,  are  admissible  in  evidence  {a). 
If  the  strip  of  land  communicate  with  an  open  common, 
the  presumption  is  much  weakened,  for  the  evidence 
of  ownership  which  apphes  to  the  larger  portions 
apphes  also  to  the  strips  (^).  The  presumption  of 
law  and  the  rules  as  to  evidence  seem  to  be  the  same 
with  regard  to  the  waste  land  by  the  side  of  a  river 
and  the  bed  of  a  river  {c). 

An  encroachment  by  a  tenant  wUl,  in  the  absence  —an  eneroacii< 
of  evidence  clearly  showing  a  contrary  intention  at 
the  time  when  the  encroachment  was  made,  be  pre- 
sumed to  have  been  made,  and  will  enure  for  the 
benefit  of  the  landlord  {d). 


(y)  Steel  v.  Prlckett,  2  Stark. 
463  ;  Doe  d.  Pring  v.  Pearsey, 
7  B.  &  C.  304 ;  GoodtUle  d. 
Chester  v.  Alhery  1  Burr.  133 ; 
Sugd.  313. 

(2)  Rex  V.  Haifieldy  4  Ad.  k 
E.  156. 

(a)  Doe  d.  Barrett  v.  Kemp, 
7  Bing.  332,  2  Bing.  K  C. 
102,  2  Scott,  91 ;  Brownhw 
r.  Tonain3(m,  1  M.  &  Gr.  488  ; 
Scoones  v.   JHforreU,    1    Beav. 


261. 

(6)  Grose  v.  West,  7  Taunt. 
29  ;  and,  as  respects  the  evi- 
dence in  such  cases,  see  Stan- 
ley v.  White,  14  East,  322; 
Jo7ies  V.  Williams,  2  M.  &  W. 
326;  Tyrwhitt  v.  Wynne,  2 
B.  <fe  Aid.  554  ;  Hollis  v.  GohU 
finch,  1  B.  &  C.  205. 

(c)  Jo^nes  V.  Williams,  Hol- 
lis V.  GoldfincJi,  supra. 

(d)  Doe  d.  Lloyd  V.  Jones,  15 

H  H  2 
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BentdiArge, 
what  it  18 ; 


bow  created. 


8.  Land  subject  to  Bentcharge. 

A  rentcharge  is  where  a  man  seised  of  land  grants 
a  rent  to  be  issuing  out  of  that  land^  with  a  power  of 
distress  {e),  a  power  which  is  still  usually  granted  in 
express  terms,  though  such  a  grant  is  unnecessaiy, 
since  the  power  is  now  attached  by  statute  (/)  to 
rents-seek  as  well  as  to  rents-service.  It  is  also  usual 
still  further  to  secure  a  rentcharge  by  giving  to  the 
grantee  a  power  of  entry  on  all  the  lands  charged  in 
default  of  payment  for  a  specified  time  (^) ;  this,  how- 
ever, is  mere  accident,  and  it  exists  only  where  it  has 
been  expressly  granted. 

Rentcharges  are  usually  created  under  a  provision 
for  the  purpose  contained  in  the  Statute  of  Uses  {h)  \ 
they  may  be  granted  for  life,  and  in  tail  and  in  fee 
simple  (t),  and  where  in  fee  may  be  granted  upon  a 
use  to  commence  in  futuro  {k). 

Before  the  passing  of  the  Mortmain  Act  (/)  such 
rents  were  commonly  created  in  order  to  provided 
fixed  income  for  charities  {tn).  They  can  no  longer 
be  created,  but  they  continue  to  exist  for  charitable 
purposes ;  and  in  some  parts  of  the  country,  especially 


M.  k  W.  580 ;  Kingsmill  v. 
MUlard,  11  Exch.  313. 

{e)  Litt.  B.  218. 

(/)  4  Geo.  II.  c.  28,  b.  5. 

Iff)  Wms.  R.  P.  285,  5th 
edit. ;  see  the  form,  post,  vol.  ii. 

(A)  27  Hen.  VIII.  c.  10,  ss. 
4,5. 

(i)  Wms.  R.  P.  285-6. 


{k)  GUherUon  v.  Rkhardt, 
28  L.  J.  Exch.  158.  As  to 
sales  for  payment  of  arrears 
of  perpetual  rent-chaiges,  see 
WJiiU  V.  James,  7  W.  R  35. 

(/)  9  Geo.  II.  c  36. 

(m)  Hunter's  Law  of  Pro- 
perty, (kc  Act.,  28. 
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in  and  near  Bristol  and  Manchester,  they  are  con- 
stantly being  created  under  a  pernicious  practice  of 
selling  land  for  building  purposes,  subject  to  a  per- 
petual rentcharge,  limited  to  the  seller,  with  powers 
of  distress  and  entry  (n). 

Formerly  the  rent-owner  could  not  release  any  part  Release  and 
of  the  land  charged  without  releasing  the  whole  {p)>  of- 
and  he  is  seldom  willing  even  to  consent  to  an  ap- 
portionment of  the  rent  upon  different  parts  of  the 
land,  because  the  apportionment  would  diminish  his 
security  for  its  payment :  hence  upon  a  sale  in  lots  of  on  sale  in  lots. 
land  subject  to  a  rentcharge,  there  is  great  difficulty 
in  protecting  the  several  purchasers  against  having  to 
bear  more  than  their  proportion  of  the  charge.  Several 
devices  have  been  adopted  for  this  purpose.  Where 
the  rent  is  small  in  comparison  with  the  value  of  the 
land,  it  is  usual  to  stipulate  that  as  between  the  pur- 
chasers the  rent  shall  be  borne  exclusively  by  one  lot 
in  exoneration  of  the  other  lots  :  and  if  no  stipulation 
be  made  as  to  the  method  by  which  this  end  is  to  be 
accomplished,  it  seems  to  be  not  improper  to  limit  to 
trustees  out  of  the  lot  to  be  burdened  a  rentcharge  of 
equal  amount  with  the  original  rent,  and  powers  of 
distress  and  entry  upon  trusts  for  indemnifying  the 
lots  to  be  exonerated  against  the  original  rentcharge  (/?). 
But  such  an  indemnity  is  insufficient,  since  it  makes 
no  provision  for  the  expenses  incmTcd  by  non-pay- 
ment of  the  original  rentcharge.     In  order  to  obviate 

(n)  Wma.  R  P.  286.  in  this  case  was,  on  appeal,  ap- 

(o)  lb.  288.  proved  by  the  Keg.  Lib.  A., 

(/))  Casamajor  v.   Strode,  2  fol.  2,  136. 
Swaust.  347.    The  deed  stated 
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Saggestion  as 
to  mode  of  in- 
demnity. 


Apportionment 
of  the  rent- 
charge  among 
eeveral  lots. 


As  to  limiting 
a  term  by  way 
of  indemnity. 


this  difficulty,  it  has  been  not  unusual  to  stipulate 
that  the  purchaser  of  the  lot  to  be  exclusively  charged 
shall  covenant  for  the  payment  of  the  original  rent- 
charge,  and  shall  limit  to  trustees  a  rentcharge  of 
equal  amount,  with  powers  of  distress  and  entry,  for 
securing  the  repayment  of  the  expenses  incurred  by 
non-payment  of  the  original  rentcharge,  and  also  the 
payment  of  the  new  rentcharge  and  its  incidental 
expenses  (q). 

There  seems  no  good  reason  why  the  indemnity 
should  not  be  made  by  simply  giving  to  the  purchaseis 
of  the  lots  to  be  exonerated  a  power  of  distress  and  entiy 
upon  the  lots  to  be  exclusively  charged,  to  the  intent 
that  such  purchasers  may  reimburse  themselves  any 
sums  they  may  have  paid  in  respect  of  the  original 
rentcharge  or  the  costs  for  non-payment  of  the 
same  (r)  ;  for  it  is  not  obvious  that  anything  is  gained 
by  the  creation  of  a  new  rentcharge  (*)  or  the  inter- 
vention of  trustees. 

If  the  rentcharge  be  of  large  amount  in  comparison 
with  the  value  of  the  land,  it  is  sometimes  apportioned 
among  the  lots,  the  purchasers  having  cross  powers 
of  distress  and  entry  limited  to  them  as  in  the  case  of 
apportionment  of  rents  and  liabilities  on  a  sale  of 
leaseholds  in  lots  (t). 

Indemnity  against  a  rentcharge  has  also  been  given 
by  limiting  to  trustees  a  term  in  the  land  to  be  charged; 


(q)  Sugd.  319. 

(r)  Consider  Ex  parte  Ralph, 
1  De  G.  219. 

(fi)  Co.  Litt.  146.  b. ;  2  Dr. 
&  W.  266. 


{t)  Vide  infra,  p.  476,  and 
post,  vol.  ii.  Precedent  of  Sale 
of  pai-t  only  of  a  leasehold 
tenement 
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but  this  is  clearly  improper^  except  in  the  case  where 
the  indemnity  is  secured  on  incorporeal  hereditaments, 
on  which  distress  and  entry  cannot  be  made.  A  pur- 
chaser cannot,  at  least  in  ordinary  cases,  insist  on 
haring  .  term  limited  (.). 
Where  the  owner  of  the  rent  is  willing  to  concur,  When  owner 

.  will  concur. 

an  apportionment  may  readily  be  accomplished  by  the 
aid  of  the  Inclosure  Commissioners  under  the  Acts 
for  the  Inclosure,  Exchange,  and  Improvement  of 
Lands  (w)  ;  and  under  the  late  Act  passed  at  the 
instance  of  Lord  St.  Leonards  (a?),  an  Act  of  unusual 
public  importance  and  utility,  the  rent-owner  may 
release  part  of  the  lands  without  extinguishing  the 
whole  charge.  It  seems,  however,  to  be  doubtful  if 
such  a  release  would  not  destroy  the  condition  of 
re-entry,  though  it  left  the  power  of  distress  upon  the 
remainder  of  the  land  unimpaired  (y).  With  a  view 
of  avoiding  the  consequences  of  releasing  a  part  of 
the  land  charged,  a  covenant  by  the  rent-owner  not 
to  distrain  or  enter  on  that  part  has  sometimes  been 
employed,  but  it  is  questionable  if  such  a  covenant 
has  not  the  injurious  effects  of  a  release  (z). 

A  rentcharge  in  lieu  of  tithes  may  be  apportioned  Apportionment 
whenever  the  landowner  thinks  fit  (a) .  chaige! 

If  land  subject  to  such  a  rentcharge  be  sold  in  lots, 

(tt)  Casamajar  v.  Strode,  2  b.  10. 

Swanst.  347.  (y)  Hunter  on  the  Act,  32. 

{w)  17  &  18  Vict.  c.  97,  ss.  (z)  lb.  30. 

10,  14;  see  supra,  p.  464,  n.  (g),  (a)  6  <fe  7  Will.  IV.  c.  71, 

andnotes  to  anagreement  for  an  a.  72.    As  to  apportionment  of 

exchange  by  the  Commission-  rent  under  Chiu*ch   Building 

ers,  post,  ToL  ii.  Acts,  see  17  &  18  Vict.  c.  32. 

(x)  22    k   23  Vict  c.   36, 


472 


INTRODUCTION. 


Bentcharge 
may  be  dirided 
withoQt  the 
oonsent  of  the 
owner  of  the 
land. 


without  a  previous  apportionment  among  the  lots,  it 
it  best  to  aflSx  to  the  description  of  each  lot  in  the 
part^eular  the  amount  of  rentcharge  which  it  is  in 
future  to  bear,  and  to  stipulate  in  the  conditions  that 
the  apportionment  shall  be  made  at  the  expense  of 
the  purchasers  in  proportionate  shares,  and  shall 
not  delay  the  completion  of  the  purchases. 

A  rentcharge  may  be  divided  by  the  act  of  the  law  or 
the  act  of  the  party  entitled  to  it,  without  the  consent  of 
the  owner  of  the  lands  charged ;  and  the  assignee  of 
each  portion  of  the  rentcharge  may  distrain  for  it  (i). 


Bent  serrioei 
what  it  IB. 


Remediee  for 
ita  recoTcry. 


How  apportion- 
able. 


9.  Apportionment  of  Rent  Service. 

Rent  service,  i.  e.,  rent  reserved  on  a  lease  for  life 
or  for  years,  is  considered  to  be  issuing  out  of  every 
part  of  the  land  in  respect  of  which  it  is  paid :  one 
part  of  the  land  is  as  much  subject  to  it  as  anoth^. 
For  its  recovery  the  landlord  has  of  common  right 
without  any  express  agreement  the  remedy  of  dis- 
tress and  sale  of  all  goods  found  on  the  premises ; 
and  he  usually  has  by  agreement  the  further  remedy 
of  a  right  of  re-entry  (c).  Such  rents  are  under 
the  statute  Quia  Emptores  {d ),  apportionable  either 
by  the  verdict  of  a  jury  or  the  consent  of  the  tenant : 
they  are  also  apportionable  by  the  Inclosure  Com- 
missioners on  the  application  of  persons  interested 
in  the  land,  and  in  the  rent  {e).  The  tenant  is 
not  bound  by  an  apportionment  made   without  his 


(6)  RiviA  V.  WaUmy  5  M.  <k     5th  Ed. 
W.  265,  {d)  18  Edw.  I.  a  1. 

(c)  Wms.  K.   P.   209,210.         (<?)  Vide  supra,  p.  46i,  n.  (9> 
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consent,  and  may  cause  the  rents  to  be  apportioned 
anew  by  a  jury  (/) ;  and  whenever  the  reversion  of 
land  in  lease  is  to  be  sold  in  lots,  or  the  reversion 
of  only  part  of  such  land  is  to  be  sold,  the  tenant's 
consent  to  the  apportionment  of  the  rent  should  if 
possible  be  obtained  before  the  sale.  In  such  cases, 
the  particular  or  conditions  must  state  the  sums 
into  which  the  rent  is  to  be  apportioned,  referring  to 
the  apportionment  as  a  future,  not  a  past  act  (^) ; 
and  unless  the  tenant  has  assented  to  it,  should 
inform  purchasers  that  they  shall  not  be  entitled  to 
require  his  assent,  though  it  seems  clear  that  the 
statement  of  the  intended  apportionment  precludes 
them  from  requiring  his  assent  (k). 

A  grantee  of  part  of   the  reversion  in  the  whole  ^aaagnewof 
of  the  land    in    lease    is,   but  a  grantee    of   the  JJJSTnnder  ^^ 
whole  reversion  in  part  only  of  the  land  is  not,  an  ^  ||  ^   '  ^* 
assignee  of  the  reversion  within  the  old  statute  (e) 
enabling  assignees    to    take    advantage  of    condi- 
tions (A:). 

The  assignee  of  the  reversion  of  part  only  of  the 
land  in  lease  has,  under  the  statute  of  Henry  VIII., 
some,  but  not  all  of  the  rights  and  remedies  which 
belong  to  the  assignee  of  the  reversion  of  the  entire 
land.     He  has  the  power  of  distress  (/),  and  can  sue 

(/ )  JBliss  V.  Collins,  1  B.  &  (A)  Walter  v.  Maunde,  1  J. 

Aid.  876.  &  W.  181-183. 

(^)  JBliss  V.  Collim,  4  Madd.  (i)  32  Hen.  VIII.  c.  34. 
229,  S.  C.  1  J.  &  W.  426.    As  .      {k)  WrigJU  v.  Burroughes,  3 

to  the  apportionment  of  rent  C.  B.  685. 

of  a  furnished  house,  see  Sal-  (J)  2  Inst.  504 ;  1  J.  <k  W. 

mem  V.  Mattliews,  8  M.  &  W.  188  ;  1  M.  &  W.  758. 
827. 
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on  the  lessee's  covenants  {m),  and  can  bring  an 
action  of  debt  or  covenant  for  the  rent ;  but  if  the 
rent  has  not  been  legally  apportioned,  he  can  recover 
only  so  much  of  it  as  a  jury  shall  upon  a  just 
apportionment  find  to  be  due  (n).  And  under  Lord 
and  under  the  St.  Leonard's  recent  Act  (p)  he  has,  where  the  rent  or 
c.  85.     *         other  reservation  has  been  legally  apportioned,  what 

imder  the  Statute  of  Henry  VIII.  he  had  not,  the  bene- 
fit of  conditions  or  powers  of  re-entry  for  nonpayment 
of  the  rent  or  reservation.  The  assignee  of  a  rever- 
sion is  not  entitled  under  the  Statute  of  Henry  VIII. 
to  an  arreax  of  rent  accrued  prior  to  the  assign- 
ment {p ) ;  and  he  is  liable  to  perform  the  lessor's 
covenants,  so  far  as  they  relate  to  that  part  of  the 
land  of  which  he  has  purchased  the  reversion  (q). 

All  outgoings  payable  by  the  lessor  must  be  paid 
by  the  owner  of  the  reversion  of  that  part  of  the  land 
to  which  they  are  incident;  and  if  there  be  any 
outgoings  not  incident  to  any  particular  part  (as 
premiums  on  a  policy  of  fire  insurance),  special 
arrangements  mxist  be  made  with  respect  to  their 
apportionment.  The  destination  of  the  counterpart 
of  the  lease  must  be  provided  for  as  in  the  case  of 
other  title  deeds :  if  no  special  stipulation  be  made 
respecting  it,   the  purchaser  will  not  be  compelled 

(m)  TwynaiA  v.  Pickard,  2  (o)  23  &  23  Vict  c,  35,  s.  3. 

B.  &  Aid.  105.  See  Hunter  on  the  Act,  p.  14. 

(n)  2  Inst  504  ;  but  all  the  .     (p)  Flight  v.  Bentleif,  7  Sim. 

pernors  of  the  profits  of  the  149. 

land  liable  must  be  made  de-  {q)  Palmer  t.   Edvktrdiy   1 

fbndants  ;  Jhippa  t.  Mayo,  4  DougL  186. 
Saund.  262. 
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to  complete  till  it  is  deposited  in  the  hands  of  a  third 
person  for  the  benefit  of  all  parties  (r). 


10.  Apportionment  of  Rents  and  Liabilities  of 

Leaseholds. 

The  same  difficulties  which  occur  on  a  sale  of  land  ?*f5  ?^  ?  I**""  ^t 

hold  in  Jots,  or  of 

subject  to  a  rentcharge  (*),  occur  also  on  a  sale  of  ammder  leaae. 
a  leasehold  in  lots;  the  most  formidable  of  them 
arising  from  the  condition  of  re-entry,  which  renders 
the  assignee  of  each  lot  liable  to  eviction  for  the  acts 
of  any  of  the  purchasers  of  the  other  lots  over  whom 
he  has  no  control  {f) ;  and  there  are  similar  diffi* 
culties  in  selling  an  underlease.  In  consequence  of 
these  difficulties  it  is,  in  the  absence  of  notice  {u)  or 
stipulation,  an  incurable  defect  in  a  leasehold  title, 
that  other  property  than  that  sold  was  comprised  in 
the  lease  («?),  or  that  the  property  sold  is  held  by  an 
underlease  {x). 

When,  therefore,  property  comprised  in  one  lease,  ^  ^  conditions 

,  ^  ,  neceaaary  on  sAle 

and  demised  at  an  entire  rent,  is  to  be  sold  in  lots,  of  leaaehoida 

in  lots. 

it  becomes  needful  to  provide  each  purchaser  with  a 
security  that  all  the  other  purchasers  shall  pay  a 
stipulated  part  of  the  rent,  and  observe  the  covenants 

(r)  Shore  v.  Collett,  Coop,  tion  of  the  lease  or  underlease 

234.  at  the  sale  may  give  sufficient 

(«)  Vide  supra,  p.  469.  notice,  Paterson  v.  Long,  supra. 

{t)  Paterson  v.  Long,  6  Beav.  {w)  Blake  v.  Phinn,  3  C*  B« 

596-7.  976. 

(u)  Darlington  v.  Hamilton^  {x)  Law  v.  Urlmn,  16  Sinii 

Kay^  5o0  ;  Eayfwd  v.  CriidUy  377. 
2,^  Beav.  477.    The  produc- 
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relating  to  their  respective  shares.  To  do  this  effec- 
tually, is  a  matter  of  difficulty ;  but  the  want  of  such 
a  security  may  be  made  an  objection  to  the  title  {y). 
The  usual  way  is,  for  the  purchaser  of  the  largest  lot 
in  value,  to  take  an  assignment  of  the  original  lease, 
and  to  make  underleases  of  the  other  portions  to 
the  respective  purchasers ;  but  sometimes  the  vendor 
retains  the  term  himself,  or  assigns  it  to  trustees, 
and  all  the  purchasers  accept  underleases  of  their 
respective  portions.  In  such  cases,  the  assignee  of 
the  original  lease,  or  the  vendors,  as  the  case  may 
be,  must  covenant  to  indemnify  the  original  pur- 
chasers against  any  breSch  of  covenant  contained  in 
the  original  lease  relating  to  any  part  of  the  property, 
and  the  underlessees  should  execute  counterparts  of 
their  underleases,  and  must  covenant  with  the  holder 
of  the  original  lease  for  the  observance  of  the  cove- 
nant so  far  as  relates  to  their  respective  lots(r). 
Sometimes  cross  powers  of  distress  and  entry  are 
given  to  the  several  purchasers  over  each  other's  lots : 
and  other  kinds  of  indemnity  are  employed.  If  the 
lessor  can  be  induced  to  concur  in  the  sale,  and  his 
title  is  free  from  question,  as  in  the  case  of  a  corpo- 
ration, the  lease  should  be  surrendered,  and  new  and 
separate  leases  of  their  respective  lots  should  be 
granted  to  the  purchasers. 

Independently  of  any  stipulation,  the  vendor  of  a 
lease,  if  he  be  the  original  lessee,  or  an  assignee  who 
has  entered  into  a  similar  covenant  vnth  the  prior 
owner,  is  entitled  to  a  covenant  from  the  purchaser 


(y)  See  Faterson  v.  La^ig,  6         (2)  Browne  v.  Faull,  2  Jiir. 
Beav.  590.  N.  S.  317. 
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for  indemnity  against  the  payment  of  the  rent  and 
performance  of  the  covenants  (a),  and  that,  too,  even 
when  the  purchaser  gets  no  covenant  for  title  (3). 
But  the  assignees  of  a  bankrupt  leaseholder  are  not 
entitled  to  an  indemnity  against  the  rents  and  cove- 
nants, and  ought  not  to  stipulate  for  it  (c). 

The  purchaser  of  a  lease  cannot  be  compelled  to  Purchaser  of  a 

lease  not  boand 

take  an  underlease  (e/)}  or  a  new  lease  (^);    and  if  to  take  an  under- 

lease* 

property,  described  simply  as  held  for  the  residue  of 
a  term  of  years,  appear,  on  investigation,  to  be  held 
by  an  underlease,  the  vendor  cannot  compel  specific 
performance  of  a  contract  for  purchase  (/). 


11.  Production  of  Lessor's  Tide. 

There  is  in  every  contract  for  sale  of  a  lease  (except 
a  lease  &om  an  ecclesiastical  corporation),  an  implied 
undertaking  to  make  out  the  lessor's  title  to  demise, 
as  well  as  the  lessee's  title  to  the  lease  itself;  it  being 
now  firmly  settled,  both  at  law  and  in  equity,  that  a 
seller  of  a  leasehold  cannot  make  a  good  title  unless 
he  can  produce  the  lessor's  title  (y).     A  purchaser  of  The  case  of 


(a)  SugcL  30,  Dart,  359. 

(6)  Cochrane  v.  EMnson, 
11  Sim.  378;  Moore  v.  Greg, 
2  PhilL  717. 

(c)  WUkins  V.  Fry,  2  Mer. 
244.  See,  too,  6  Geo.  4,  c 
16,  8.  75.     Sugd.  30. 

(d)  Law  V.  TJrlwin,  16  Sim. 
377. 

(c)  Maton  V.  Corder,  2  Marsh, 
332,  Dart,  692.  Sugd  249. 


(/)  Madeley  v.  Booth,  2  D. 
G.  &,  S.  718 ;  Darlington  v. 
Hamilton,  Kay,  550  ;  Hayford 
V.  Criddle,  22  Beav.  477. 

(^r)  Cases  in  Sugd.  307,  Dart, 
191,  and  see  Fennelly  v.  Ander- 
9on,  4  Ir.  Jur.  (Ir.  Ch.)  33; 
Wright  V.  Gnffith,  1  Ir.  Ch. 
Rep.  695  ;  Simpson  v.  Sadd,  3 
Eq.  Rep.  263. 
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a  bishop's  lease  cannot  call  for  the  lessor's  title  {h) ; 
and  the  same  principle  is  applied  in  practice  to  the 
lease  of  any  other  corporation  which  demises  by 
virtue  of  the  disabling  statutes;  but  although  the 
rule  does  not  apply  to  a  lease  held  under  a  corporation 
unaffected  by  the  disabling  statutes  {%),  it  is  not 
ordinarily  the  practice  to  require,  in  such  cases,  the 
production  of  the  title  of  any  corporation.  If  a 
vendor  cannot  produce  the  lessor's  title,  the  purchaser 
may  recover  his  deposit  with  interest,  and  the 
expenses  of  investigating  the  title,  and  also  any  other 
damages  which  he  could  recover  in  the  case  of  a 
common  defective  title  (i) ;  but  he  must  abandon  the 
contract,  for  equity  cannot  assist  him,  unless  he  will 
dispense  with  the  title  to  the  freehold  (/). 

Where  the  lessor's  title  has  to  be  produced,  unless 
there  be  reason  to  suppose  that  the  lessor  was  a 
tenant  for  life,  an  earlier  title  cannot  be  required  than 
if  the  freehold  itself  was  sold;  nor,  in  most  cases, 
can  so  early  a  title  be  called  for.  A  leasehold  title 
conmiencing  forty-seven  years  ago,  will  in  most  cases 
be  deemed  satisfactory  (m).  But  in  the  case  of  a 
renewable  leasehold  expressly  granted  in  conside- 
ration of  the  surrender  of  a  prior  lease,  the  root  of 
the  title  must,  in  the  absence  of  a  stipulation,  depend 
upon  the  transactions  in  which  the  surrendered  leases 
have  been  included,  and  less  than  a  sixty  years'  title 


{h)  Fane  v.  Spencer,  2  Madd. 
438,  2  Mer.  430,  n.,  decided 
on  the  statutory  origin  of  the 
lease  and  the  publicity  of  the 
bishop's  seal 


(t)  Purvis  v.  Bayer,  9  Price, 
488. 

(k)  Infra,  p. 
(Z)  Sugd.  308. 
(ot)  Sugd.  308. 
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seems  to  be  insufficient  (n).  It  is,  however,  not  un- 
common to  guard  by  a  condition  of  sale  against  the 
obhgation  to  show  the  title  to  surrendered  leases. 

If  the  lease  be  of   copyholds  or  customary  free-  —leaae  of  copy^ 
holds,  the  vendor  must  show  that  it  was  authorised 
by  the  custom  of  the  manor  or  by  a  licence  from  the 
lord;    and  if  by  a  licence  he  must  also  show  the 
lord's  title  to  license  (o). 

If,  however,  a  purchaser  had  at  the  date  of  the  wbew  pur- 
chaser has 

contract  notice  that  the  vendor  could  not  produce  notice  that 

lemor^s  title 

or  meant  not  to  produce  the  lessor's  title,  (and  slight  cannot  or 
circumstances  are  in  such  a  case  considered  sufficient  produced, 
notice),  he  will  not  afterwards  be  allowed  to  insist 
on  its  production  (p) ;  and,  as  it  is  hardly  ever  in  a 
vendor's  power  to  produce  this  title,  a  stipulation 
guarding  against  the  right  to  call  for  its  production 
should  never  be  omitted  on  a  sale  of  leaseholds. 
An  auctioneer  (and  k  fortiori  a  solicitor),  omitting 
such  a  condition,  cannot  recover  any  compensation 
for  his  services  (q).  It  is  not  enough  to  stipulate 
merely  that  the  vendor  shall  not  be  obliged  to  pro- 
duce the  lessor's  title,  for  such  a  stipulation  will 
not  preclude  the  purchaser  from  investigating  that 
title  if  he  can  procure  the  inspection  of  it  aliunde, 
or  from  objecting  to  any  defects  in  it  appearing  on 

(w)  HodghvMon  v.  Cooper,  9  *  In  the  latter  case,  however, 

Beav.  306,  and  see  Sugd.  309,  it  does  not  appear  that  the 

Dart,  192,  and  as  to  ecdesias-  lord's  title  to  license  was  called 

ileal  leases,  6  &    7   Wm.    4,  for. 

c  20.  ( p)  Sugd.  307 ;  Simpsm  v. 

(o)  Hanbury  v.  Litchfield,  2  Sadd,  3  Eq.  Rep.  263. 

My.  &  K   629;  Shepherd  v.  {q)   Denew  v.  Daverell,    3 

KeatUy,  1  Cr.  M.  &  R  117.  Camp.  451. 


480  INTRODUCTION. 

the  face  of  the  abstract,  or  which  he  can  discove 
elsewhere  (r) ;  the  stipulation  may  and  should  go 
beyond  that,  and  bind  the  purchaser  to  take  the 
title  without  inquiry  or  objection.  A  condition,  that 
"  the  lessor's  title  will  not  be  shown  and  shall  not 
be  inquired  into,"  has  been  held  (s)  sufficient  to 
preclude  the  purchaser  from  inquiring  into  the 
lessor's  title  for  any  purpose,  and  from  objecting  to 
the  lessee's  title,  on'the  ground  that  it  appeared  by 
Acts  of  Parliament  that  the  lessor  had  no  power  to 
grant  the  lease. 
^^ftwMw»of  Upon  a  sale  of  leaseholds  on  an  open  contract 
coYananti  in  a     the  purchaser    is  entitled  to  require  such  evidence 

that  the  lease  is  not  void  or  voidable,  as  is  afforded 
by  proof  that  the  covenants  and  conditions  in  the 
lease  have  been  performed  and  observed;  and,  as 
the  burden  which  such  a  requisition  throws  on 
the  vendor  is,  in  fact,  that  of  proving  a  ne-gative,  it 
is  usual  in  conditions  of  sale  to  stipulate  that  the 
receipt  for  the  last  payment  of  rent  due  before  the 
sale,  or  before  the  completion  of  the  purchase,  shall 
be  considered  as  evidence  of  the  observance  and 
performance  of   the   conditions    and    covenants  (0- 

(r)   Shepherd  v.  Keatleyy  I  Warren  v.  EicharcUony  Younge 

Cr.  M.  &  R  117  ;  Warren  v.  liHaydany.  BeU,  1  Beav.  337. 

Richardson,  Tounge,  1  ;  Sellick  (t)  Such  a   condition   does 

V.  Trevor,  11    M.  &  W.  722 ;  not  cover  a  breach  after  the 

Darlington  v.  Hamilton,  Kay,  sale.     Howell  v.   KighUey,  21 

558.  Beav.  331 ;  Palmer  v.  Goren, 

(«)  Hum^  V.  Bentley,  5  De  4  W.  R.  688   Ch.     The  pur- 

G.  k  S.  520.     See,  too,  Sprait  chaser  must  see  to   the  pa-- 

V.  Jeffrey,  10  B.  &  C.  249  ;  formance  of  the  covenants  after 

Frem^    v.    Wright,  4    Madd.  the  day  fixed  for  completion, 

364.     A  purchaser  may   de-  2)om>«o»  v.  ^Sb^cwion,  8  W.R.  123. 

Prive    himself  of    his    right.  6  Jiu-.  N.  S.  33. 
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Bonk  fide  purchasers  furnished  with  a  receipt  for 
the  last  payment  of  rent  due  prior  to  completion 
are  by  statute  {u)  protected  against-  a  forfeiture  of 
the  lease  for  a  previous  breach  of  a  covenant  to  insure 
against  fire. 

It  has  been  held  at  lavr   that   the   obligation  to  owigRUonto 

make  a  good 

make  a  good  title  to  leaseholds   is  not  removed  by  title  not  remoTed 

-     -       by  poTohaaer'B 

the  knovrledge  of  the  purchaser  at  the  time  of  the  knowledge  that 
sale,  that  the  title  was  bad  by  reason  of  the  breach 
of  a  covenant  to  repair  (a?).  And  in  equity,  where 
a  lessee  had  covenanted  to  build  thirty-four  addi- 
tional houses  on  the  demised  property  within  five 
years,  to  keep  in  repair  the  houses  built  and  to  be 
built,  and  at  the  end  of  the  term  to  deliver  them  up 
to  the  lessor ;  and  there  was  a  proviso  for  re-entry 
on  non-performance  of  the  covenants ;  and  the  addi- 
tional houses  were  not  built ;  but  for  forty-six' years 
the  lessor  received  the  rent,  and  thus  waived  the 
obhgation  to  build ;  the  leasehold  interest  being  sold, 
it  was  held  that  the  title  was  bad,  notwithstanding 
the  purchaser  might  retain  possession  until  the  last 

day  of  the  term,  and  then  escape  KabiUty  by  trans-  v^ 

ferring,  that  day,  to  a  pauper ;  and  that  the  pur- 
chaser was  not  bound  to  accept  either  compensation 
or  an  indemnity  (y). 

The  executors  of  an  assignee  of  a  burdensome  lease  Dutyofexecntor 
are  bound  to  rid  themselves  of  the  burden  by  assign-  burdensome 
ing  the  lease,  and  if  necessary  to  a  pauper  (z).  ^' 

(u)  22  &  23  Vict.  c.  35,  s.  8.  (z)  Rowley  v.  Adams,  4  My. 

(a?)    Bamett  v.     WheeUr,  7  k  Cr.  534  ;  Onslow  v.  Corrie, 

M.  &  W.  364.  2  Madd.  330.     See  22  b  23 

(y)  NouailU  v.    Flight,    7  Vict.  c.  35,  ss.  27-8. 
Beav.  521. 

TOL.  X.  XX 
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12.  Sale  of  Estates  held  for  Lives. 

Upon  a  sale  of  estates  held  for  lives,  whose  ages 
are  stated  in  the  particular  or  contract  and  in  the 
absence  of  a  special  condition  to  the  contrary,  a 
purchaser  is  entitled  to  require  that  the  ages  of  the 
cestuis  que  vie  shall  be  proved  by  extracts  from 
the  registers  of  their  birth  or  baptism,  or  by  other 
satisfactory  evidence  {a) ;  and  if  such  evidence  can 
be  procured,  it  is  obvious  that  recourse  should  not 
be  had  to  a  condition  negativing  the  right.  If, 
however,  the  vendor  be  unable  to  give  strict  proof 
of  the  ages  of  the  cestuis  que  vie,  he  must  protect 
himself  by  a  condition,  which,  if  the  ages  happen 
to  be  stated  in  the  lease,  may  be  done  without 
alarming  purchasers.  It  must  be  remembered,  that, 
if  one  of  the  lives  for  which  the  lease  was  held, 
drop  before  the  agreement  for  sale,  and  the  purchaser 
be  not  informed  of  the  fact,  undoubtedly  the  sale 
will  be  void.  And,  where  in  the  particulars  of  sale 
it  was  stated,  that  the  property  was  held  for  three 
lives,  and  one  of  the  lives  had  dropped  before  the 
sale,  it  was  decided  in  an  action  for  the  deposit,  that 
the  auctioneer  could  not  be  called  to  prove  that  he 
had  stated  before  the  sale  that  the  life  had  dropped  {b). 
This  is  in  accordance  with  the  well-known  doc- 
trine, that  the  auctioneer  cannot  vary  the  printed  or 
written  particulars  by  verbal  declarations  (c). 

If,  after  an  agreement  for  a  sale  of  an  estate  held 


(a)  But,  with  respect  to  re- 
newed ecclesiastical  leases, 
granted  since  the2lBt  of  June, 
1836,  Bee4&5Vict.a21. 


(6)  Bradshato  y.  Bennett^  5 
Car.  &  P.  48. 

(c)  Sugd.  12,  13,  Dart,  69, 
supra.  449. 
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for  lives,  one  or  more  of  the  lives  should  drop  before  dying  before 

completion  of 

the  completion  of  the  purchase,  the  loss  will  fall  on  sale, 
the  purchaser  (d). 


13.  Sale  of  Reversionary  Interests  and 
Policies  of  Assurance, 

On  a  sale  of  reversionary  interests,  life  interests,  and  i^o  ^"^ 

^  _      ^  reyersionary 

policies  of  assurance  the  point  to  be  principally  attended  interests. 
to  is  the  accurate  description  of  the  interest  offered  for 
sale.  There  is  little  difficulty  in  the  case  of  a  simple 
policy  of  assurance  on  a  life,  or  a  hfe  interest  in 
possession,  or  an  absolute  vested  reversion;  but  it 
is  an  operation  of  great  nicety  and  difficulty  to  frame, 
vnthin  the  ordinary  limits  of  a  particular,  a  descrip- 
tion which  shall  accurately  and  clearly  define  an 
interest  contingent,  or  presumptive,  and  liable  to 
variation  in  many  different  events. 

The  task,  which  in  fact  is  that  of  attempting  to 
state  in  few  words  the  effect  of  long  and  complicated 
clauses,  is,  as  might  be  expected,  frequently  unsuc- 
cessful. The  safest  way  is  to  state  generally  the 
nature  of  the  interest,  and  to  produce  before  or  at 
the  sale,  a  copy  of  the  instrument  creating  the 
interest  so  as  to  give  a  purchaser  notice  of  its .  con- 
tents. It  must,  however,  be  borne  in  mind,  that, 
if  the  particular  be  fraudulent  or  unfair,  a  notice  that 
the  instrument  creating  the  interest  may  be  seen  at 
a  given  place,  and  will  be  produced  at  the  sale,  does 

(rf)  White  V.  iTttW,  1  P.  Davison,  3  Ad.  <fe  E.  303  ; 
Wma.  60,  Sugd.  80,  241,  Dart,  Bacon  v.  Simpson,  3  M.  &  W. 
164.       See,    too,     3Iead    v.      78. 
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not  necessarily  impose  on  the  purchaser  an  obligation 
to  refer  to  that  instrument  {e).  Therefore,  care  should 
be  taken  that  the  particular,  even  if  it  do  not  contain 
a  detailed  description,  is  free  from  anything  likely 
to  mislead  a  purchaser  (/).  If  the  interest  sold 
be  liable  to  the  payment  of  legacy  or  succession 
*  duty,  the  particular  should  disclose  that  fact.  A 
sale  of  an  interest  made  under  a  conunon  error  as 
to  the  death  of  a  party,  cannot  stand  (^).  Time  is 
of  the  essence  of  the  contract  on  the  purchase  of 
a  reversion  {Ji),  and  the  purchaser  has  the  benefit  of 
wind-falls  after  the  contract  {%). 
Poiideiof  In   sales   of  policies  of  assurance  on   lives,  the 

vendor  may  be  required  to  prove  that  the  person  on 
whose  life  the  assurance  is  made  was  in  a  good  state 
of  health  when  the  policy  was  effected,  and  of  the 
age  mentioned  in  the  poUcy,  and  that  nothing  has 
been  done  to  vitiate  the  policy,  unless,  as  is  gene- 
rally done,  he  protects  himself  from  such  requisi- 
tions by  a  special  condition ;  but,  the  particular 
must  not  contain  any  misrepresentation  of  the  state 
of  health  {k). 

If  the  policy  be  not  on  the  hfe  of  the  assured,  but  on 
that  of  some  other  party,  the  vendor  should,  in  addition 
to  evidence  of  the  before-mentioned  particulars,  be 
ready  with  evidence  that  the  person  who  efiTected  the 
assurance  had  an  assurable  interest,  within  the  mean- 


{e)  Dykes  v.  Blake,  4  Bing.  188. 
N.  C.  463—476,  supra,  p.  446.         (A)  Dart,  276,  Sugd  221. 

(/)  See  Lv4:a%  v.  Bmd,  2         (t)  Sugd.  243. 
Keen,  136.  (k)    Brealey    v.     Collins,   \ 

((/)  Colyer  v.  Clay,  7   Beav.  Younge,  317. 
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ing  of  the  statute  14  Geo.  8,  c.  48,  in  the  life  of 
the  assured  (/) ;  and  that  such  interest  is  subsisting 
at  the  time  of  the  sale;  or  must  guard  against 
the  requisition  of  such  evidence  by  a  condition. 

Every  intending  purchaser  of  a  policy  of  assu- 
rance should  inquire  of  the  secretary  or  public 
officer  of  the  society  whether  notice  has  been  given  ' 
to  the  society  of  any  previous  assignment  of,  or 
charge  on  the  policy;  and  he  should,  immediately 
after  the  execution  of  the  assignment  to  himself,  give 
notice  of  it  to  the  society  {m). 

14.   Verification  of  Abstract. 

The  purchaser  has  a  prima  facie  right  to  require  Verification  of 
the  vendor,  at  his  own  expense,  to  verify  the  abstract  *  ^ 
he  has  furnished,  not  only  by  producing  and  proving 
the  genuineness  of  all  the  deeds  and  documents 
abstracted  and  referred  to  in  the  abstract,  but  also 
by  procuring  and  producing  all  certificates,  declara- 
tions, and  other  evidence  necessary  to  prove  matters 
of  fact ;  and  this,  although  the  deeds,  documents,  and 
evidence  be  not  in  the  vendor's  possession,  and  the 
purchaser  will  not  be  entitled  to  the  custody  of  i\iem{n). 

For  this  purpose  the  original  documents  must  be  How  verified. 
produced  :  to  produce  attested  or  oflSce  copies  is  not 
sufficient,  unless  the  originals  are  lost  or  destroyed  (o), 

(/)  Vide  post,  vol.  ii.,  notes  (o)  Ilarvey    v.    Phillips,    2 

to  the   first  Precedent  of    an  Atk.  541  ;  SouMy  v.  Hutt,  2 

Assignment  of  a  Policy.  My.    &   Cr.    207  ;    Bryant  v. 

(wi)  Vide  post,  voL  il,  notes  Busk,  4  Kuss.  1  ;    Skeffingtou 

to   the    second    Precedent    of  v.    Whitehurst,  3  Y.  &  C.  1  ; 

Assignment  of  Policies.  Berry  v.  Young,  2  Esp.   640, 

(w)  Sugd.  357,  Dart,  02.  n. ;  Sugd.  358. 
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iDBtromeDts  on     ^^  ^^  ^^^^  rccord,  ss  in  the  case  of  wills  and 

inrolled  deeds  (/?),  including  court  rolls  {g).  And  of 
instruments  on  record,  the  vendor  must  furnish  the 
purchaser  with  office  copies,  for  the  purpose  of  veri- 
fying the  abstract,  as  the  purchaser  cannot  be  com- 
pelled to  compare  the  abstract  with  the  originals  (r). 

liosB  of  title  If  title  deeds  have  ceased  to  exist,  their  loss  (s) 

deeds ; 

or  destruction,  and  their  due  execution  and  contents, 
may  be  proved  by  competent  secondary  evidence  (f) ; 
but  for  this  purpose  it  is  necessary  that  the  names 
of  the  attesting  witnesses  or  of  the  sohcitor  by 
whom  the  deeds  were  prepared  should  be  known. 

—how  remedied.       In  such  a  casc,  the  bcst  way  of  remedying  the 

defect  is  to  explain  the  state  of  the  title  in  the 
conditions,  and  to  sell  subject  to  a  stipulation 
making  it  incumbent  on  the  purchaser  to  accept 
such  evidence  of  the  loss  of  the  deeds,  and  of  their 
contents  and  execution,  as  the  vendor  may  happen  to 
possess  {u).  The  only  alternative  is  to  sell  subject  to  a 
stipulation  that  the  purchaser  shall  take  such  title  as 
the  vendor  has,  which  will  be  likely  to  alarm  bidders. 

l^cBfora  The  leases  for  a  year  are  frequently  missing;  but 

the  defect  in  title  occasioned  by  their  loss  is  remedied 
by  a  statute  (v)  making  the  recital  or  mention  of 

(p)  It  seems  doubtful  whe-  ton  y.  Edmonds,  SW.'R,  153  CL 

ther  the  exception  extends  to  {t)  Bryant  v.  Btak,  4  Russ. 

deeds  inrolled  merely  for  safe  1  ;  £x  parte  Harrison,  3  Dea. 

custody  and  not  under  any  sta-  25  ;  Doe  d.  Gilbert  v.  Rom,  7 

tutoi7provi8ion,Dart,92,n.(r).  M.  t  W.  102,  and  Moultonr, 

(q)  CooperY.Emery,  1  Ph.  338.  Bdmonds,  supra,  an  important 

(r)  Sugd.  358.  case. 

(s)  As  to  what  is  sufficient  (u)  See  the  form  of  such  a 

evidence  of  the  loss,  see  Gh-een  condition,  infra. 

V.  Bailey,  15  Sim.  oi2.  Moid-  (v)  4  <fe  5  Vict.  c.  21. 
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a  lease  for  a  year  in  a  conveyance  executed  before 
the  15th  of  May,  1841,  sufficient  evidence  of  the 
execution  of  the  lease. 

Fines  should  be  proved  by  the  chirograph,  or  an  pmes. 
exemplification  under  the  seal  of  the  court,  or  an 
examined  copy.      Recoveries,  by  an  exemplification  ^«»^«n«* 
or  examined  copy.     Grants  from  the  Crown,  by  an  ^niBfromtUc 
exemplification  or  certified  copy  (w).      Proceedings  Legal  pzpceed* 
in   Courts  of  law  and  equity,  by   certified  copies  "***** 
under  the  seal  of  the  Record  Ofiice.     Proceedings 
in  bankruptcy  and  insolvency,  by  copies  certified  in 
accordance  with  several  Acts  of  Parliament  (ai) ;  but 
office  copies   of  all    these  proceedings   are  usually 
received  by  conveyancers  as  sufficient  evidence. 

The  probate,  or  an  office  copy  of  a  will,  though  wuia. 
formerly  not  strict  evidence  of  a  devise  of  real  estate, 
was  generally  accepted  as  sufficient  for  the  purpose, 
even  before  the  passing  of  the  late  statute,  20  &  21 
Vict.  c.  77,  for  amending  the  law  relating  to  probates 
and  letters  of  administration  in  England  (y).  By 
that  Act,  however  (sect.  62),  where  the  will  is 
proved  in  solemn  form,  or  its  vahdity  is  otherwise 
decided  on  in  a  contentious  cause  or  matter,  the  heir- 
at-law  and  persons  interested  in  the  real  estate  are 
bound  by  it,  and  the  probate  copy,  or  the  letters  of 
administration  with  the  will  annexed,  or  an  office 
copy  thereof  respectively,  is  made  conclusive  evidence 
of  the  validity  and  contents  of  the  will  as  regards 
real  estate.      It  should  be  borne  in  mind  that  in 

(w)    Dart,   211.      But  see     Dart,  211. 
supra,  p.  465.  (y)  The  Act  for  Ireland  ia 

{x)  See  the  Acts  refen-ed  to,     20  <fe  21  Vict,  a  79. 
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ordinary  cases  a  will  so  far  as  it  affects  real  estate 
does  not  require  probate  {z). 

Documents  of  such  a  public  nature  as  to  be  admis*' 
sible  in  evidence  on  their  mere  production  from  the 
proper  custody,  including  parochial  registers  and  the 
registers  of  Dissenters,  Quakers,  Jews,  and  other 
religious  bodies  (a),  are  provable  by  means  of  a  copy 
or  extract  examined,  or  purporting  to  be  signed  and 
certified  as  true  by  the  officer  to  whose  custody  the 
original  is  entrusted. 

The  seller  is  bound  to  produce  the  deeds,  in 
order  that  the  abstract  may  be  examined  with  them, 
although  they  are  not  in  his  possession,  and  the 
purchaser  will  not  be  entitled  to  the  custody  of 
them  {b) ;  he  may  produce  them  either  at  his  own 
known  residence,  or  upon  or  in  the  immediate 
vicinity  of  the  estate,  or  in  London ;  and  the  pur- 
chaser in  such  cases  pays  for  the  necessary  journeys 
of  his  solicitor  (c^).  If  the  deeds  are  to  be  examined 
in  London,  a  country  solicitor  must  employ  a  London 
agent  for  the  purpose,  as  he  has  no  right  to  charge 
his  client  with  the  expense  of  a  journey  in  order  to 
examine  them  personally  {d).  If  the  deeds  cannot 
be  produced  at  any  of  the  above  places,  the  pur- 
chaser's solicitor  must  go  to  the  place  where  they 
are,  and  the  vendor  must  bear  the  expense  of  the 
journeys  (e) ;  the  purchaser's  solicitor  is  not  bound 


(r)  Wms.  R.  p.  178. 

(a)  14  &  15  Vict.  c.  99.  See 
Sugd.  346  j  Dart,  233-5. 

{b)  Sugd.  356. 

(c)  Sugd.  356,  357 ;  Dart, 
267. 


{d)  AUop  V.  Lord  Oxford^  1 
My.  &  K.  564 ;  ffarlock  v. 
Smith,  2  My.  &  Cr.  523 ;  Se 
Tryon,  7  Beav.  496. 

(e)  Sharp  v.  Paffe,  Sugd. 
357. 
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to  send  the  abstract  to  an  agent  in  a  country  town 
for  the  purpose  of  examination  with  the  deeds  (/). 
If  a  seller  cannot  produce  the  originals,  as  in  the  Vendor  mnat 

A        »jy  111  •  1       xumisii  offio6 

case  of  wills   and  records,  he  cannot  require  the  copies  or  extracts 
purchaser  to  examine  the  abstract  with  the  originals,  on  reoonTfor 
although  the  vendor  may  be  willing  to  pay  the  uieautiuct? 
expense  of  the  attendances,  but  he  must  procure 
office  copies  or  extracts,  as  the  case  may  require,  in 
order  to  enable  the  purchaser's  solicitor  to  examine 
the  abstract,  and  to  lay  them  before  counsel  if  it 
should   be  necessary  {g).     And  any  office  copies,  ^^i^^Ji^to 
extracts,  and  certificates  which  the  vendor  may  pro-  ^^^a'SeSon 
cure  for  the  verification  of  the  abstract,  will,  after 
being  procured,  be  muniments  of  title  in  the  vendor's 
possession,  and  will  follow  the   destination  of  the 
other  muniments,  either  into  the  hands  of  the  pur- 
chaser   or    into   any   other  quarter.      A  condition 
requiring  the  purchaser  to  pay  for  the  expense  of 
attested  and  office  copies  does  not  apply  to  those 
which  are  required  for  the  verification  of  the  abstract, 
unless  expressly  extended  to  such  copies;    so  that 
if  the  vendor   cannot  verify  his    abstract  without 
procuring  attested  or  office  copies,  the  result  may 
be,  that  the  purchaser  may  obtain  these  copies  at 
the  vendor's  expense,  notwithstanding  an  intended 
condition  to  the  contrary.     In  modem  practice,  how- 
ever, the  condition  is  made  to  throw  the  expense  of 
procuring  copies  for  verification  on  the  purchaser. 

The  rules  above  mentioned,  which  throw  so  much  [^J^^'^g"Jtna^„ 
expense  on  vendors,  have  encouraged  purchasers  to 

(/)  HughesY.  FymK?, 8 Sim,         (^)  Supra,  p.  486. 
85. 
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cany  their  requisitions  on  these  matters  to  the 
furthest  extent  that  the  law  allows ;  frequently  to 
the  very  great  injury  of  vendors,  and  with  little  or  no 
benefit  to  themselves.  In  order  to  protect  vendors, 
it  has  become  usual  to  stipulate,  in  conditions  of  sale, 
that  the  purchaser  shall  bear  the  whole,  or  at  any 
rate  a  part,  of  the  expense  occasioned  by  his  requi- 
sitions {h) ;  but  conditions  merely  as  to  the  custody 
or  expense  of  producing  muniments  of  title,  will  not 
preclude  the  purchaser  from  requiring  a  perfect  title ; 
to  have  that  effect  the  stipulation  must  be  direct  to 
the  purpose  and  clear  (i). 

It  often  happens,  that,  from  the  deaths  of  parties, 
the  imperfections  of  registers,  and  other  circum- 
stances, it  becomes  difficult  or  even  impossible  to 
furnish  evidence  of  the  facts  on  which  a  title  depends, 
or  that  the  expense  of  searching  for  and  obtaining 
such  evidence  is  considerable,  but  that  at  the  same 
time  those  facts  are  stated,  or  recited,  in  some  of  the 
documents  of  title.  This  has  led  to  the  employment 
of  a  very  usual,  and  to  vendors  a  very  useful  con- 
dition, that  documents  dated  a  certain  number  of 
years  prior  to  the  sale  shall  be  conclusive  evidence 
of  everything  recited,  stated,  noticed,  assumed,  or 
impKed  therein  {k). 

Conditions  of  this  sort  save  much  expense,  and 
frequently  render  it  unnecessary  to  furnish  any  other 


{h)  Supra,  p.  440. 

{i)  Dick  V.  Donald,  1  Bligh, 
N.  S.  655  ;  SouOiby  v.  Hutt,  2 
My.  &  Cr.  207. 

(^)  As  to  the  parties  against 


whom  recitals  are  evidence, 
vide  supra,  p.  57,  and  the  recent 
case  of  Moulton  v.  Edmotids,  8 
W.  R.  153  Ch.,  giviug  greatly 
increased  value  to  recitals. 
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evidence  in  support  of  the  abstract,  and  they  are  now 
employed  in  sales  by  the  Court  and  are  so  com- 
mon as  not  to  prejudice  a  sale.  They  are  sometimes 
even  extended  to  recitals  in  deeds  of  any  date ;  but 
that  practice  is  uncommon  and  prejudicial. 

A  condition  is  sometimes  made,  that  the  recitals  Th«  condition 

sometimes 

of  deeds  and  other  documents  not  in  the  vendor's  extended  to 

documents  not 

possession,  shaH  be  conclusive  evidence  of  the  con-  in  vendor's 

,      ,  possession. 

tents  and  due  execution  of  those  deeds  and  docu- 
ments. This  condition,  however,  is  not  to  be  used 
without  necessity,  for  few  purchasers  who  under- 
stood its  effect  would  buy  subject  to  it. 

The  time  specified  in  a  condition  making  recitals  ^"ufi^edfor 
and  statements  in  deeds  of  a  certain  age  evidence  ♦^^P'^npow. 
must  be  such  as  will  meet  the  exigency  of  the  case. 
The  period  usually  fixed  in  sales  by  order  of  the 
Court  is  twenty  or  twenty-five  years.  Of  facts 
mentioned  in  instruments  dated  thirty  or  forty  years 
ago  and  upwards,  a  wiUing  purchaser,  in  ordinary 
cases,  does  not  strongly  press  for  evidence  when 
there  is  difficulty  in  procuring  it.  The  period  should 
always  commence  as  far  back  as  the  title  will  permit. 

1 5.  Identity  of  Parcels. 

In  the  absence  of  any  stipulation  on  the  subject,  ^  ^  identity. 
a  vendor  is  bound  to  identify  the  property  described 
in  the  contract  for  sale  with  that  described  in  his  title 
deeds ;  though,  in  the  case  of  copyholds,  he  is  not 
bound  to  show  how  the  description  on  the  court  rolls 
is  to  be  applied  to  the  present  state  of  the  property, 
if  he  can  prove  that  it  has  been  actually  held  under 
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that  description  for  at  least  sixty  years  (/).  In  order 
to  prove  the  identity  of  the  parcels,  recourse  is 
usually  had  to  ancient  plans,  leases,  extracts  from 
parish  and  land-tax  books,  and  statutory  declarations 
of  old  persons.  Receipts  for  rent,  in  which  the  pro- 
perty is  described  (ni) ;  entries  written  by  a  deceased 
steward  (n) ;  and  other  similar  documents,  afiFord 
valuable  evidence  of  identity :  and  the  declarations 
of  a  deceased  occupier  of  land,  that  he  held  it  as 
tenant  to  A.  B.,  are  evidence  to  prove  the  seisin 
of  A.  B.  (p). 

It  often  happens,  however,  that,  from  the  change 
of  names,  the  removal  of  fences  and  landmarks,  the 
erection  of  buildings  and  other  circumstances,  it  has 
become  impossible  to  identify  the  property  intended 
to  be  sold  with  that  described  in  the  title  deeds,  or 
to  distinguish  the  parts  of  it  which  are  freehold 
from  those  which  are  copyhold  or  leasehold.  Either 
of  these  defects  may  prove  a  fatal  objection  to  com- 
pleting a  sale ;  and,  therefore,  it  becomes  necessary  to 
guard  against  them  by  special  conditions.  Such  con- 
ditions require  to  be  carefully  framed ;  for  a  stipula- 
tion merely  that  no  further  evidence  of  identity  of 
the  parcels  shall  be  required  than  what  is  afforded 
by  the  deeds  and  documents  abstracted,  will  not 
preclude  a  purchaser  from  requiring  further  evidence, 
should  the  descriptions  in  the  documents  differ  among 


(Z)  Long  V.  Collierf  4  Ruse. 
267. 

(m)  Parry  v.  Hmdle^  2 
Taunt.  180. 

(?i)  Barry  v.  SebbingUm,  4 


T.  R  515  ;  Doe  v.  Seaion,  3 
Ad.  &  E.  171. 

(o)  Peaceable  v.  WatsoHj  4 
Taunt.  16.  See,  too,  Creax  v. 
JBarreU,  1  Cr.,M.  <k  R  919. 
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themselves  {p) ;  and  although  a  purchaser  may  not 
be  entitled  to  require  any  further  evidence  of  the 
identity  of  the  parcels  than  what  is  afforded  by  the 
deeds,  yet  he  is  entitled  to  have  what  he  has  bought 
distinguished  (q). 

16.  Compensation. 

Sales  by  auction  are  almost  always  made  subject  Compensation. 
to  a  condition  that  errors  of  description  in  the  parti- 
culars  shall  be  a  subject  for  compensation.  Such 
a  condition  provides  only  for  such  unintentional 
errors  as  but  for  it  would  avoid  the  contract,  and 
certainly  does  not  cover  a  wilful  misdescription  (r), 
nor  entitle  the  vendor  who  has  been  grossly  negligent 
to  the  assistance  of  a  Court  of  Equity.  At  law, 
when  the  misdescription,  although  not  proceeding 
from  fraud,  is  in  a  material  and  substantial  point 
BO  far  affecting  the  subject  matter  of  the  contract 
that  it  may  reasonably  be  supposed  that  but  for 
such  misdescription  the  purchaser  might  never  have 
entered  into  the  contract  at  all,  the  contract  is 
avoided  altogether,  and  the  purchaser  being  con- 
sidered as  not  having  purchased  the  thing  which  was 
really  the  subject  of  sale,  is  not  bound  to  resort  to 
the  clause  of  compensation  (*).  The  same  rule  pre- 
vails in  Equity  (/).      A  difference  of    opinion   has 

(j>)    Flower    v.  Ilartopp^  6  1  Mer.  26 ;  Trower  v.  Neiocome, 

Beav.  476.  3  Mer.  704;  FentonY.JBroum, 

{q)  6  Beav.  482 ;    and  see  14  Ves.  144. 

BMruan  v.  Musgrove^  2  Moo.  («)  Per  Tindal,  C.  J. ;  FliglU 

&  Rob.  92.  V.  Booth,  1  Bing.  N.  C.  370. 

(r)  2>.  of  Norfolk  \.  Worthy,  {t)  Fulsford  v.  Richards,  17 

1  Ca.  338  ;  Stewart  y,  Allutm,  Beav.  95. 
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prevailed  on  this  general  point,  viz.  whether  a 
misdescription  in  an  important  respect  is  fatal  where 
it  is  occasioned  by  carelessness  or  error,  and  not 
by  fraud ;  but  the  strong  leaning  is  properly  against 
the  seller,  where  the  misdescription  is  an  important 
one  and  not  fairly  a  subject  for  compensation  («). 
The  condition  for  compensation  has  been  no  pro- 
tection  to  the  vendor  where  the  property  is  not  of 
the  same  description  or  tenure  as  it  appears  to  be 
in  the  particular  {p) ;  where  the  description  is  of 
any  other  property  than  that  intended  to  be  sold  {x) ; 
where  a  substantial  part  of  the  property  has  no 
existence  or  cannot  be  found  {y)\  or  the  title  to  it 
is  defective  {£) ;  where  the  misdescription  is  upon 
a  point  material  to  the  due  enjoyment  of  the  pro- 
perty {a)  \  or  where  it  is  of  such  a  nature  that  no 
estimate  of  the  amount  of  compensation  can  be 
made  (3) ;  but,  in  this  last  respect,  it  seems  that  the 


{u)  Sugd.  25. 

{w)  Brmvn  v.  Fenton^  14 
Ves.  144 ;  Madeley  v.  Booths 
2  De  G.  &  S.  718  ;  PoweU 
V.  Boubble,  Sugd.  23  ;  Ayles 
V.  Cox,  16  Beav.  23,  Dart, 
90. 

{x)  Leach  v.  Mvllett,  3  Car. 
&  P.  115. 

{y)  RoUnson  v.  Musgrove,  2 
Moo.  &  Rob.  92  ;  Att-Gen.  v. 
Day,  1  Ves.  218 ;  Eofey  v. 
SMlcross,  4  Mad.  227  j  Dalby 
V.  Pidlen,  3  Sim.  29  ;  Gam- 
major  V.  Strode,  2  M.  &  E. 
726 ;   Sugd.  262,  269. 

{z)  Dobell  V.  Uvtchinmn,  2 


Ad.  &  E.  355. 

(a)  Flight  v.  Booth,  1  Bing. 
N.  C.  370  ;  Vignolles  v.  Boieefi, 
12  Ir.  Eq.  196 ;  Dykes  t.  Blake, 
4  Bing.  N.  C.  463  ;  Gibson  t. 
jyFste,  2  Y.  &  C.  C.  C.  5A2 ; 
Pope  V.  Garland,  4  Y.  <fe  C 
403  ;  Perkins  v.  Fde,  16  Bear. 
1 93  3  SItackleUm  v.  Sutdife,  1 
De  G.  k  S.  609  ;  Prke  v. 
Macatday,  2  De  G.,  Maa  k 
G.  339 ;  Denne  v.  ligU,  5  W. 
R.430. 

(6)  Sherwood  v.  Robins,  2 
Car.  k  P.  339;  NouaUU  t. 
Flight,  7  Beav.  521 ;  Smiihson 
V.  PoiveU,  20  L.  T.  104. 
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employment  of  a  condition  providing  that  the  amount 
of  compensation  shall  be  settled  by  arbitration,  may, 
under  some  circumstances,  enable  the  Court  to  decree 
specific  performance  (c).  The  ordinary  form  of  the 
condition  for  compensation  extends  to  cover  mis- 
takes which  would  otherwise  annul  the  contract  {d) ; 
and,  except  where  the  sale  is  by  trustees  (e),  is 
usually  -so  worded  as  to  allow  the  vendor  to 
obtain  compensation  if  he  has  sold  what  he  did 
not  intend  to  sell.     As,  however,  a  vendor  has  full  Vendor's  claim 

gt  ...  1        1  to  oonpcnsfttioii. 

means  of  ascertaining  with  the  utmost  accuracy 
what  he  intends  to  sell,  he  must  make  a  very  strong 
case  of  mistake  to  succeed  in  obtaining  compensation, 
or  in  other  words  an  increase  of  his  purchase 
money  (/),  and  it  would  appear  that  he  must  show 
such  a  state  of  circumstances  as  would  entitle 
him,  on  a  bill  filed,  to  be  relieved  from  his  con- 
tract, and  to  have  it  delivered  up  to  be  cancelled, 
on  the  ground  of  his  error  (y).  If  he  sell  as  renew- 
able a  leasehold  which  is  not  renewable,  he  will 
not  be  allowed  to  avail  himself  of  a  condition  pro- 
viding that  he  may  rescind  the  contract  on  any 
objection  to  his  title  being  taken  which  he  may 
be  unable  or  unwilling  to  remove,  should  the  pur- 

(c)  Gibson  v.  Spurriery  Peak,  ubi  supra. 

Ad.   C.  49  ;   Leslie  v.    Tomp-  (e)    Trustees    cannot  allow 

sm,     9     Hare,     268 ;    Neivhi/  compensation,  supra,  p.  442. 

V.     Paynter,     17    Jur.     483;  (/)  Martin  v.  Cotter,  3  J. 

1   Eq.   Rep.  173;  S.  G.  nom.  &  L.  496 — 512;  Higgiruon  v. 

Painter  v.   Newlyy,   10    Hare,  Clowes,    15    Ves.    516—525  ; 

704.  Sugd.  25. 

{d)  Leslie  v.  Tompson,  Newhy  (g)  9  Hare,  273. 
V.  Paynter,  Painter*  v.  Neiohy, 
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Indemnity 
not  enfoToed 
generally. 

Vendor  entitled 


chaser  be  willing  to  take  the  property  with  com- 
pensation {h). 

As  a  general  rule,  a  purchaser  may,  if  he  please, 
instead  of  rescinding  the  contract,  adopt  it  with 
compensation  {j) ;  but  there  are  cases  in  which  this 
rule  does  not  hold,  as  where  persons,  not  parties  to 
the  contract,  might  be  prejudiced  by  a  partial  per- 
formance {k).  • 

In  the  absence  of  a  contract,  a  Court  of  equity 
wDl  not  generally  compel  either  party  to  give 
or  receive  an   indemnity  (/).      But  upon  the  sale 

to  an  indemnity 

from  purchaeer.    of  a  leasehold  the  purchaser,  as  we   have    already 

seen  {m),  must  covenant  to  indemnify  the  vendor 
if  he  be  the  original  lessee,  or  have  entered  into 
a  similar  covenant  with  a  prior  owner,  against  a 
breach  of  the  covenants  and  conditions  of  the  lease ; 
and  in  some  other  cases,  even  though  there  bene 
stipulation  on  the  point,  the  purchaser  may  have  to 
give  the  vendor  an  indemnity.  For  instance,  if  a 
purchaser  have  notice  that  the  vendor  is  subject  to  a 
covenant  not  to  build  on  the  land,  he  must  provide 
the  vendor  with  a  sufficient  indemnity  against  any 


{K)  Netvhy  y.Fat/nter,  Fainter 
V.  Neu^,  supra ;  and  see  B.  of 
Norfolk  V.  Worthy,  1  Ca.  337. 

{%)  Nelthorpe  v.  Holgate,  1 
CoU.  203  ;  1  V.  &  B.  253 ; 
Sugd.  253. 

{Jc)  Thomcu  V.  Deringy  1  Keen. 
729  ;  Graham  v.  Oliver ,  3  Beav. 
124  ;  Wheatley  v.  Slade,  4 
Sim.  126. 

{J)  Balmanno  v.  Lumleyy  1 


V.  &  B.  224 ;  AyUtt  v.  AifdoHy 
1  My.  k  Cr.  105  ;  Bidgwtpx, 
Gray,  1  Maa  &  G.  109  ;  &  C, 
1  HaJl  «fe  T.  195.  See,hoveTer, 
the  very  special  case  of  MiUigcm 
V.  Cooke,  16  Ves.  1 ;  and  see 
further,  on  the  subject  of  com- 
pensation and  indemnity,  Sugd. 
22,  23,  253,  261—279  ;  Dart, 
86-92. 
(m)  Supra,  p.  476. 


CONDITIONS    OP   SALE. 


497 


breach  of  the  covenant  on  the  part  of  the  purchaser, 
his  heirs,  appointees,  or  assigns ;  and  it  seems,  that  a 
covenant  on  the  part  of  the  purchaser,  his  heirs, 
executors,  administrators,  appointees,  and  assigns, 
with  the  vendor,  his  heirs,  executors,  and  adminis- 
trators is,  in  such  a  case,  a  sufBcient  indemnity  (n). 


17.  Furc/iaser's  Riffhta,  where  the  Title  proves 

to  be  bad. 

In  case  of  a   sale  without  a  special  stipulation  on  ^^^AMef  m»y 

^      *  *        ^  raooTer  bis  co«t« 

the  subject,  if  the  vendor's  title  prove  defective,  the 
purchaser  may  recover  from  the  vendor  the  costs 
attending  the  preparation  and  execution  of  the 
agreement  to  purchase,  and  the  expenses  of  inves- 
tigating the  title  (o),  unless  he  has  been  guilty  of 
misconduct,  or  has  caused  needless  litigation  {p) ;  but 
he  cannot  recover  them  in  an  action  for  money  had 
and  received  {^). 

Among  the  expenses  of  investigating  the  title  which 
the  purchaser  may  recover  are  the  expense  of  com- 
paring the  deeds  with  the  abstract,  and  of  searching 
for  judgments,  and  of  journeys  for  that  purpose,  and 
the  usual  charges  for  perusing  the  abstract  (r).     But 


{n)  MoxJiay  v.  Inderwick,  1 
De  G.  &  S.  708  ;  Lakey  v. 
Higgs,  1  Jur.  N.  S.  200.  See 
Dart,  360. 

(o)  Handip  v.  Padmck,  5 
Exch.  615  ;  Turner  v.  Beati- 
rain,  Sugd  302  Kirtland  v. 
Fautuett,  2  Taunt.  145,  146 ; 
Hodges  v.  Earl  of  Litchfield, 
1  Bing.  N.  C.  492.     See,  too, 

TOL.  I. 


Clare  v.  Maynard,  1  N.  &  P. 
701. 

(p)  Bennett  v.  Fowler,  2 
Beav.  302. 

(g)  Camfield  v.  Gilbert,  4 
Esp.  221 ;  Gofhell  v.  Archer,  2 
A.  &  E.  500. 

(r)  Hodges  v.  Earl  of  LitcJi- 
field,  ubi  supra.  See  Perkins  v. 
Ede,  16  Beav.  268,  post,   509. 
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he  cannot  recover  expenses  incurred  previously  to 
entering  into  the  contract,  nor  the  expense  of  a 
survey  of  the  estate,  nor  of  a  conveyance  prepared  in 
anticipation  of  the  completion  of  the  purchase  (unless 
the  sale  go  off  by  reason  of  a  concealed  incum> 
brance  (*),  nor  the  extra  costs  beyond  taxed  costs  of 
a  suit  for  specific  performance  in  which  the  vendor 
has  been  defeated  (f).  As  a  general  rule,  a  pur- 
chaser can  recover  only  nominal  damages  for  the  loss 
of  his  bargain,  when  occasioned  by  the  inability  of 
the  vendor  to  make  a  good  title  (w),  or  when  he  has 
himself  been  negligent  in  discovering  the  vendor's 
want  of  title  {w) ;  but  where  the  purchase  goes  off 
through  the  vendor's  misconduct,  substantial  damages 
may  be  recovered  (jv). 

18.  PuTcTioaer  failing  to  complete  his  Purchase^ 

fiesiao  on  pur.         It  is   au  almost  invariable   practice  in   sales  by 
to  complete  his     auctiou  to  insert  a  stipulation,  that,  if  the  purchaser 

shall  fail  to  complete  his  contract  or  comply  with 
the  conditions,  the  vendor  shall  be  at  hberty  to  re-sell 
the  property,  and  the  purchaser  shall  be  liable  to 
make  good  any  deficiency  in  price,  and  the  expenses 
attending  the  second  sale.  In  the  absence  of  such  a 
stipulation,  the  vendor,  having  a  lien  for  his  purchase- 
money  on  the  estate,  has  under  such  circumstances 
a  right  to  have  it  re-sold,  and  to  recover  any  defi- 

(<)  Sugd.  303.  {w)  Hopkins  t.    Grarebrook, 

(t)  Hodgei  v.  Earl  of  Litch-  6   B.    &   C.    31  ;  Hcbmson  t. 

^«W, supra;  andsee Dart, 614.  Rarman,  1  Exch.  850. 

{u)  Flureau  v.  ThomhiU,  2  (x)    Walker  v.    Moore,     10 

W.  BL   1078  ;  Clare  v.  May^  B.  <k  C.  416  ;  Dart,  615. 

nard,  1  N.  <k  P.  701. 
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ciency  from  the  purchaser,  or  prove  it  as  a  debt 
against  his  estate  if  he  shall  have  become  bank- 
rupt (y).  The  condition  on  the  subject  should,  how- 
ever, always  be  retained,  for  otherwise  a  re-sale  could 
only  be  made  with  the  aid  of  a  Court  of  equity  or 
bankruptcy,  and  the  vendor  could  not,  perhaps, 
recover  the  expenses  attending  the  second  sale,  at 
least  when  the  first  purchaser  becomes  bankrupt  {z). 
If  the  second  sale  should  produce  more  than  the 
original  purchase-money,  the  purchaser  who  has 
violated  his  agreement  cannot  call  for  an  account  of 
the  surplus  {a). 

19.  Preparation  of  the  Conveyance, 

Although,  independently  of  stipulation,   the   pur-  General  rule  as 
chaser  must  at  his  own  expense  prepare  and  tender  "t^^^^ 
a  conveyance  {b) ;  and,  if  the  property  be  copyhold,  ^"^^^y*"^*- 
must  also  bear  the  expense  both  of  the  surrender  to 
himself  and  of  his  admission  (c),  it  is  usual  to  make 
sales  by  auction  subject  to  a  condition  to  that  effect. 
For  the  vendor's    protection,  the   condition    ought 
to  throw  on  the  purchaser  the  costs  of  any  legal  pro-  ^^"^  t»"**- 
ceedings  rendered  necessary  by  the  death  or  infancy  {d) 
of  any  of  the  conveying  parties,  and  of  obtaining  the 


Conditions  on 


(y)  Bowles  V.  Rogers,  6  Ves. 
95,  n.  (a)  ;  Ex  parte  Lord  Sea- 
forth,  19  Ves.  235,  1  Rose, 
106  ;  Hope  v.  Booth,  1  B.  & 
Ad.  498 ;  Graij  v.  Gray,  1 
Beav.  199  ;  Harding  v.  Hard- 
ing, 4  My.  ik  Cr.  514. 

(z)  See  the  cases  above  cited ; 
but  see  also  12  &  13  VicL  c. 
106,  88.  177,  178. 

(a)  6  Ves.  97. 


{b)  Price  V.  Williams,  1  M. 
&  W.  6  ;  Stephens  v.  Medina, 
3G.  &D.  110;  Fooler.  Hill, 
6  M.  &  W.  835,  Sugd.  202, 
451  ;  Dart.  463. 

(c)  Sugd.  452  ;  where  the 
sale  is  under  a  testamentary 
power  he  can  only  require  a 
bargain  and  sale,  ib.  Glass  v. 
Richardson,  9  Ha.  698. 

{d)  Aylesr,  Cox,  17  Beav.  584. 
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concurrence  of  all  proper  parties,  including  the  fines 
and  fees  which  may  become  payable  on  the  admission 
to  a  copyhold  of  the  heir  of  the  vendor  {e). 

The  expense  attending  the  perusal  and  execution 
of  the  conveyance  by  all  necessary  conveying  parties 
falls  on  the  vendor  (/),  including  the  costs  of  all 
matters  essential  to  the  validity  of  the  deed  as  a  per- 
fect conveyance,  e.y.,  the  acknowledgment  by  married 
women,  and  the  filing  of  the  certificate  of  acknow- 
ledgment, and  the  enrolment  of  a  disentailing 
deed  (J)  ;  but  the  purchaser  always  pays  for  the 
registration  of  his  conveyance  (//).  The  purchaser 
must  prepare  and  tender  the  conveyance,  and  the 
vendor  is  bound  to  obtain  its  execution  by  all  neces- 
sary parties  ;  if  any  of  them  refuse  to  execute  it, 
the  contract  may  be  considered  as  rescinded  (e). 

A  purchaser  of  property  included  in  one  contract 
may  divide  it  and  apportion  the  price,  and  direct  the 
conveyance  to  be  made  as  he  pleases,  and  by  one  or 
more  deeds  {J). 


{e)  Midland  Counties  Faii- 
way  Co.  V.  Westcomb,  11  Sim. 
57  ;  Farrar  v.  Earl  of  Winter- 
ton,  4  Y.  &  C.  472  ;  Bradley  v. 
Munton,  16  Beav.  294  j  Para- 
more  v.  Grreemlade,  1  Sm.  & 
Gif.  541.  See,  however,  Han- 
son V.  LaJce,  2  Y.  &  C.  C.  C. 
328,  and  for  words  which  will 
throw  on  a  railway  company 
the  costs  of  proceedings  to  ob- 
tain a  conveyance  from  an 
infant  heir.  See  Lal-e  v.  K  C. 
R.  Co.,  19  L.  T.  323  ;  and  Re 
T(v,Ior,  1  Mae.  &  G.  210. 


(/)  Sugd.  451  ;  Dart,  463. 

(g)  Dart,  463.  It  is  con. 
ccived  that  the  vendor  must 
pay  also  the  expense  of  the 
separate  examination  of  a 
married  woman  surrendering 
a  copyhold.  See  the  final 
note  to  the  precedent  of  a 
covenant  to  surrender  copy- 
holds, posty  voL  ii 

(h)  Dart,  463. 

(t)  Sugd.  451. 

{j)  Clark  V.  May,  16  Beav. 
273. 
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20.   Of  Sales  by  the  Court  of  Chancery. 
A  sale  under  a  decree  of  the  Court  of  Chancery  is,  it  SqcH  sales  not 

*'  witnin  the 

has  been  said,  not  within  the  Statute  of  Frauds  ;   the  statute  of 

Frauds. 

judgment  of  the  Court  taking  it  out  of  the  statute  {k). 

The  Court  takes  upon  itself  to  sell,  and  the  sale  is  "^^^ "  ^•'^^o'^- 
advertised  to  be  made  under  the  decree :  the  plaintiff 
in  the  suit,  though  he  usually  has  the  conduct  of  the 
sale,  is  not  the  vendor,  and  nobody  advertises  the 
sale  as  vendor  (/). 

Before  any  estate  in  lands,  in  the  sale  of  which  An  abstract  of 

,    ,      ,  .  .  title  of  property 

persons  non  sui  juris  are  beneficially  interested,  can  to  be  sold  must 

t,  t  be  laid  before 

be  offered  for  sale  under  a  decree  or  order  of  the  oneoftheCon- 

yeyanciog 

Court  of  Chancery,  an   abstract  of  the  title  must.  Counsel. 

with  the  approbation  of  the  Court,  be  laid  before 

one  of  the  Conveyancing  Counsel  to  the  Court  for  his 

opinion  on  it,  in  order  that  the  Court  may  be  better 

enabled  to  give  any  necessary  directions  respecting 

the  conditions  of  sale  and  the  sale  itself  (m).     When  Mode  of  pro- 
cedure. 

the  Court,  or  a  Judge  at  Chambers,  has  directed  the 
abstract  to  be  laid  before  one  of  the  Conveyancing 
Counsel,  a  short  memorandum  of  the  direction  is 
prepared  by  the  Registrar  if  given  in  Court,  or  by 
the  Chief  Clerk  if  given  in  Chambers,  and  the  party 

{k)    1    Ves.    sen.   220.     A  Cracroft,  1  M*C1.  &  Y.  460. 

sale  by  order  of  the  Court  of  (0  ^^^  Cottenliamy  L.  C,  Sit- 

Review  in  Bankruptcy  before  a  '^'^ell  v.  Mellersh,  4  My.  &  Cr. 

Commissioner  has   been   held  583  ;  and  see  Cranworth,  L.  C, 

within  the  statute.    Ex  ixirte  in  Barlow  v.  Osborne,  6  H.  of 

CutU,  3  Deac.  242.  As  to  sales  L.  Ca.  556. 

under  Crown  extents,  see  Reg.  {rri)  15  k  16  Vict.  c.  86,  s.  oQ, 
V.  Lane,  6  M.  ik  W.  489;  Rex  v. 
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fiy  whom  the 
oondiiions  are  to 
be  prepared. 


The  Coturt  will 
not  knowingly 
sell  a  bad  title  ; 


prosecuting  the  direction,  or  his  soUcitor,  takes  the 
memorandum  to  the  Registrar's  clerk,  whose  duty  it 
is  to  name  the  Counsel  in  a  note  at  the  foot ;  the 
memorandum  is  then  left  with  the  Counsel,  and  is  a 
sufficient  authority  to  him  to  penise  the  title  (;z). 
The  Court  usually  sells  by  auction,  but  should  an 
advantageous  offer  be  made  it  will  sell  by  private 
contract  (o),  and  under  peculiar  circumstances  by 
sealed  tenders  (j»). 

The  conditions  must  be  prepared  by  the  party 
having  the  conduct  of  the  sale;  and  it  is  usual, 
though  not  necessary  (q),  that  they  should  be  settled 
by  the  Conveyancing  Counsel  of  the  Court  before 
whom  the  abstract  was  laid;  the  conditions  must 
of  course  be  framed  in  conformity  with  any  direc- 
tions which  may  have  been  given  by  the  Court  on 
the  subject :  they  are  then  allowed  by  the  Judge  at 
Chambers  or  his  Chief  Clerk. 

The  Court  will  not  allow  special  conditions  to 
prevent  inquiry  into  an  absolutely  bad  title,  for  the 
Court  will  not  knowingly  sell  such  a  title  (r) ;  but 
the  Court  constantly  sells  under  a  condition  pre- 
cluding the  purchaser  from  knowing  whether  he 
has  a  good  title  or  not ;  such  being  the  effect  of  a 
condition  very  commonly  used  to  preclude  the  pur- 
chaser from  inquiring  whether  all  necessary  persons 


(n)  See  Gen.  Ord.  16th  Dec. 
1852. 

(o)  Millican  v.  Vanderplank, 
11  Ha.  136. 

{p)  Barlow  v.  Osborne,  6  H. 
of  L.  Ca.  556. 

{q)  Gibson  v.  Wollard,  3  Eq. 


R  152. 

(r)  Bennett  v.  Wheeler,  1  Ir. 
Eq.  Rep.  19  ;  PUrs  t.  Pien, 
1  Sauss.  &  Soul.  414  ;  Lahey  v. 
Bell,  6  Ir.  Eq.  Rep.  122,  and 
see  Hume  v.  Benilej/,  5  De  G. 
&  S.  527. 


CONDITIONS    OF   SALE.  508 

are  parties  to  the  suit,  and  whether  the  Court  has 
or  has  not  jurisdiction. 

The   Court   does  not  bind  itself  by  a  condition  ^XSuhi*"^ 
to  accept  the  highest    bidding  («),  though  the  best  i^^^est  bidder; 
bidder  is  of  course  declared  the  purchaser. 

A  reserved  bidding  is  always  fixed  on  a  sale  by  rr/?^"'®^ 
auction,  and  is  alluded  to  in  the  conditions :  its 
amount  is  determined  by  the  Judge  at  Chambers  or 
his  Chief  Clerk,  after  being  furnished  with  evidence 
of  the  value  of  the  subject  of  sale  (J) ;  and,  having 
be6n  committed  to  writing,  it  is  placed  in  a  sealed 
cover  and  given  to  the  party  conducting  the  sale  («) . 

Formerly,  it  was  "not  usual,  by  conditions  of  sale  ^^^*"' 
under  the  Court,  to  require  a  purchaser  at  an  auction 
to  pay  a  deposit,  except  where  timber  was  sold 
separately ;  but  a  contrary  practice  now  prevails  (v). 
The  Judge  at  Chambers  fixes  the  amount  of  the 
deposit  («?),  and  appoints  a  person  to  receive  it,  who, 
if  required  by  the  Judge,  must  give  security  (c2?). 
An  officer  of  the  Court  will  not  be  appointed  for 
this  purpose  {y). 

The  conditions  specify  a  time  for  the  delivery  of  —time  speciBed 

fordeliycring 

the  abstract  {z) ;  but  a  stipulation  on  this  point  will  abstract. 
not  be  treated  as  of  the  essence  of  the  contract, 


{$)  Re  Costelloy  2  J.  &  L.  (v)  Williams'  Ch.  Pr.  347. 

244.  {w)    Ayckboume's    Ch.    Pr. 

{t)    Jervoise  v.  Clark,  1  J.  390. 

&  W.   389 ;  Be  Slatter'$  Exe-  {x)    3rd   Gen.    Ord.,    July, 

cutors,  1   De  G.    Maa    <k  G.  1851. 

67  ;  2nd  Gen.  Ord.,  July,  1851  ;  (y)  Lyon  v.  CoMl,  6  Jur. 

and  58th  Gen.  Ord.,  16  Oct.  680. 

1852.  (2)  15  &  16  Vict.  c.  86,  s. 

(tt)  Dan.  Ch.  Pr.  1197.  56. 
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FiictioB  ot 
Court  ftffeoting 
iraTchaaer, 
itated  in  the 
eonditions. 


Sale  may  be  in 
town  or  conntiy. 

Anctioneer, 
how  paid. 


Biddings, 
how  madef 


Conrt  may  hold 
a  puffer  to  his 
hugain. 


unless  it  be  so  dedared^  or  be  apparent  from  extrinsic 
circumstances  {a). 

It  is  convenient  (b),  and  usual,  to  state  in  the  con- 
ditions so  much  of  the  practice  of  the  Court  affecting 
purchasers,  as  is  stated  in  the  6th,  8th,  and  lOth 
conditions  of  the  Precedent  given  subsequently. 
The  conditions  should  be  annexed  to  the  particu- 
lars, and  the  latter  should  be  free  from  all  misrepre- 
sentation ((?). 

The  Judge  in  Chambers,  or  Chief  Clerk,  may  order 
the  sale  to  be  in  town  or  country. 

The  auctioneer  is  not  now  allowed  a  per  centage 
on  the  purchase  money.  The  amount  of  his  remu- 
neration, a  fixed  sum,  is  usually  arranged  between 
him  and  the  solicitor  of  the  party  having  the  con- 
duct of  the  sale,  and  then  submitted  for  the  approval 
of  the  Chief  Clerk. 

It  was,  until  recently,  the  practice  at  sales  under 
the  direction  of  the  Court,  for  every  bidding  to  be 
made  in  writing ;  this  practice,  however,  is  now  dis- 
continued, and  the  biddings  are  made  in  the  ordinary 
manner;  but,  immediately  after  the  fall  of  the  auc- 
tioneer's hammer,  the  highest  offer  for  each  lot  is 
entered  in  a  bidding  paper  in  the  hands  of  the 
auctioneer,  and  signed  by  the  bidder  (d). 

If  a  person  without  authority  interfere   and  bid 


(a)  Dart,  Ch.  10,  and  cases 
there  cited  ;  Parkin  v.  TJiorolJ, 
16  Beav.  59  ;  Roberts  v.  Berry, 
16  Beav.  31 ;  3  De  G.  M.  & 
G.  284,  but  Lord  St.  Leonards 
seems  to  disapprove  of  these 
decisions,  Sugd.  228. 


(6)  Tyndale  v.   Warre^  Jaa 

(c)  Lachlan  v.  EeyTiolds,  Eaj, 
52. 

(d)  See  the  form  of  a  bidding 
paper,  infra. 
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at  a  sale^  even  though  he  bid  only  to  prevent  a  sale 
at  an  undervalue,  the  Court  may  hold  him  to  his 
purchase  (e). 
At  the  close  of  the  sale,  the   auctioneer  makes  Proceedings  at 

the  doee  of  the 

an  affidavit  of  the  result,  and  transmits  his  affidavit  nJe ; 
and  the  bidding  paper,  with  the  signatures  of  the 
bidders  verified  by  him,  together  with  the  particulars 
and  conditions,  to  the  Chief  Clerk.    A  short  certificate  7?*^."*J?* 

Jaage*B  Ciuun- 

of  the  result  is  prepared  by  the  Chief  Clerk  (/),  and  ^»- 
transcribed  by  the  solicitor  of  the  party  having  the 
conduct  of  the  sale,  and  on  the  day  appointed  for  that 
purpose  in  the  conditions,  is  signed  by  the  Chief 
Clerk  in  the  presence  of  any  of  the  parties  who  choose 
to  attend.     Within  four  clear  days  afterwards,  this  signing  and 

•^  '  filing  the  cer- 

certificate  is   submitted  to   the  Judge,  who,  if  he  tificate, 
approve  of  it,  will  on  the  following  day  sign  it :  it  is 
then  filed  in  the  Report  Office,  and  is  thenceforth 
binding,  unless  varied  or  discharged  within  eight 
days  (y). 
Formerly,  the  purchaser   was  not  considered  as  ^^om  ▼^t  *>«>« 

,^    ^       T,^  ,  purchaeer  is  eon- 

owner  until  the  Master  s  report,  approving  of  him  as  ndered  ae  owner. 

purchaser,  had  been  confirmed  {A) ;  the  lapse  of 
eight  days  after  filing  of  the  certificate  is  now  con- 
sidered tantamount  to  the  confirmation  of  the  Report 
under  the  old  practice  (e) .  Upon  the  sale  of  a  rever- 
sion, the  wearing  out  of  lives  is  considered  as  equiva- 

(e)  Nelthorpe  v.  Pennj^man,         (A)  Robertson  v.  SkelUm,   12 

14  Ves.  617.  Beav.  265. 

(/)  See     form,     Williama'  (i)  Ware  v.   Watson,   7    De 

Ch.Pr.1 85.  G.   M.   <k  G.  7S9;I£omUY. 

(0)  15  &  16  Vict.  c.  80,  ss.  Kightley,  21  Beav.  331;  Bar- 

34—51 ;  Gen.  Ord.,  16th  Oct.  low  v.  Osborne,  6  H.  of  L.  C& 

1853.  56{i, 
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Of  opening  the 
biddingi. 


lent  to  taking  possession  (J),  and  in  such  cases  the 
purchaser  is,  upon  the  lapse  of  the  eight  days  {h\ 
considered  as  owner  retrospectively  from  the  time  of 
his  bidding  (/). 

Within  the  eight  days,  the  biddings  may  be 
opened  {m)  by  any  person  upon  a  substantial  advance 
of  price,  and  the  estate  be  again  put  up  for 
sale  in) ;  even,  it  seems,  by  the  same  person  a 
second  time  {6).  There  is  no  positive  rule  as  to 
the  amount  of  advance  which  must  be  made(/?). 
Biddings,  however,  will  not  be  opened  under  an 
advance  of  £40  on  the  total  amount  of  the  purchase- 
money  {q).  Even  after  the  purchaser  is  considered 
in  equity  as  owner  of  the  estate,  the  biddings  may  be 
opened,  but  then  only  under  very  special  circum- 
stances ;  a  mere  advance  price  is  not  sufficient  (r). 
Lord  St.  Leonards  has  stated  that  if  parties  agree 
not  to  bid  against  each  other,  that  is  a  ground  for 


{J)  Ex  parte  Manning,  2  P. 
Wms.  410  ;  Enraght  v.  Fitzge- 
rald, 2  Dr.  &  Wai%  43. 

{k)  The  vacation  is  not  ex- 
cluded, 59th  G.  0.  16th  Oct., 
1852. 

{I)  Vesey  v.  Elwoody  3  Dr. 
&  War.  82  ;  Ckeetliam  v.  Stiir- 
tevanty  3  De  G.  &  S.  469. 

(wi)  Bridges  v.  Penfold,  1  Ka, 
k  Jo.  28 ;  Barlmo  v.  Osborne, 
6  H.  of  L.  Ca.  55Q, 

(w)  Scott  V.  NesUit,  3  Bro. 
C.  C.  474.  Re  Jones'  Settled 
Estates,  8  W.  R  Ch.  6Q. 

(o)  Preston  v.    Barker,    16 


Ves.  140. 

(;>)  Andretffs  v.  Emerson,  7 
Ves.  420  ;  Connell  v.  ffardie, 
3  Y.  &  C.  677  j  Holro^  v. 
Wyatt,  2  ColL  537  ;  Sugd.  90 ; 
Dart,  746,  and  cases  there 
cited ;  Terson  v.  Hawkins,  18 
Jur.  721 ;  Furze  t.  Maimers, 
17  L.  J.  (N.  S.)  485. 

{q)  Farlow  v.  Wkieldon,  4 
Madd.  460. 

if)  Boyer  v.  Blacheelly  3 
Anst.  657 ;  Scott  v.  Netintt, 
ubi  supra ;  Ware  v.  Watson,  7 
De  G.  M.  &  G.  739. 
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opening  the  biddings  (a) ;  but  the  dictum  has  been 
disapproved  (if).  Full  information  respecting  the 
manner  in  which,  and  the  terms  on  which,  bid- 
dings may  be  opened  and  the  estate  resold,  will 
be  found  in  the  works  of  Lord  St.  Leonards  and 
Mr.  Dart  (u).  The  subject  of  opening  biddings 
has  been  often  mooted,  and  the  practice  was  com- 
mented on  by  Lord  Cranworth,  C,  who  suggested 
that  a  general  order  might  advantageously  be  made, 
either  that  there  should  always  be  a  reserved 
bidding,  or  else  that  if  there  were  a  reserved  bid- 
ding, the  biddings  should  not  be  reopened  on  a 
mere  advance. 
After    the  lapse  of    the  eight   days,   the   solici-  DeUveiyof 

^  .        ^  "^   '  abstract  to  the 

tor  of  the  party  conducting   the  sale  is  bound  to  pnrehaser. 
deliver  to  the  purchaser  a  perfect  abstract.    Delivery 
of   the  abstract    may  be   compelled    by  order   on 
summons. 

A  ffood  title  under  a  decree  or  order  of  the  Court  S^^^" 

C7  ngnt  to  ULTes- 

can  only  be  deduced  by  shewing  that  the  Court  had  Jjp*®  *^® 

J  JO  Chancery  pro- 

jurisdiction   to   direct  a   sale,    and   that  all  persons  «»eding»  and 

necessary  to  convey  are  parties  to  the  suit  (w) ; 
hut  this,  as  previously  observed,  is  often  pre- 
cluded by  a  condition  on  the  subject;  the  con- 
dition, however,  though  a  usual  one,  is  improper  in 


(s)  Sugd.  93.  {v)  6  H.  of  L.  C.  685. 

(t)  Be  Carew^s  Estate  Act,  7  {w)  Bennett  v.  Hammill,  2 

W.  R  81.  S.  &  S.  577  ;  Pu  Hourmelin  v. 

(w)  Sugd.  ch.  iiL  B.  2  ;  Dart,  SJieldon,   4   My.   &  Cr.   526  ; 

754,  and  see  Bramage  v.  Batfies,  Llghtboume  v.  Stvift,  2  Ball  & 

4  Jur.  N.  S.   683 — a  case  of  B.   208 ;  Boodt/  v.  Higgins,  9 

fraud  upon  a  purchaser.  Hare,  App.  33. 
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Mere  irregu- 
larities will  not 
affect  title. 

.  Furcbaaer  will 
not  be  compeUed 
to  take  a  doubt- 
fnl,  but  may  be 
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take  an  equit- 
able, title. 

Objections  to 
title,  how  taken 
by  purcbaser. 
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fer the  title  to 
Gonyeyancing 
Counsel. 


ordinary  cases,  and  it  may  be  doubted  whether  the 
Court  would  enforce  it  if  resisted. 

Mere  irregularities  in  the  cause  or  decree  will  not 
affect  the  title  (^). 

The  Court  will  not  compel  a  purchaser  to  take  a 
doubtful  title  (y),  but  it  will  compel  him  upon  a  sale 
under  its  direction  to  take  a  clear  equitable  title, 
where  the  legal  owner  claims  no  interest  {z). 

If  the  purchaser  upon  looking  into  the  abstract 
finds  any  objection  to  the  title,  or  makes  any  claim 
for  compensation  which  cannot  be  disposed  of  out  of 
Court,  he  carries  in  his  objection  or  claim  before  the 
Judge  in  Chambers,  and  the  vendor  must  either  satisfy 
it  or  argue  it  in  Court  (a). 

The  Court  may  then  refer  the  title  to  one  of  its 
Conveyancing  Counsel  for  his  opinion,  and  the  Chief 
Clerk  then  makes  his  certificate  in  accordance  wiUi 
that  opinion  ib) ;  but,  if  any  dispute  about  the  title 
be  afterwards  brought  before  the  Court,  the  Court 
will  form  its  own  judgment  upon  it,  irrespectively  of 
the  counsel's  opinion;  for,  though  the  Court  of 
Chancery  employs  its  officer  to  investigate  titles,  it 
does  not  warrant  them  (c).     It  seems  that  the  costs 


{x)  Calvert  v.  Godfrey^  6 
Beav.  97  ;  Baker  v.  Soioter,  10 
Beav.  347  ;  Curtis  v.  Price,  12 
Ves.  89  ;  Bowen  v.  Evans,  1 
J.  <fe  L.  268 ;  Sherwood  v.  Be- 
verage, 13  Jur.  1043. 

{y)  Roake  v.  Kidd,  5  Ves. 
647  ;  Bobinson  v.  Milner,  1 
Hare,  579,  n.  ]  Pyrke  v.  Wad- 
dington,  10  Hare,  7. 


{z)  Marlow  v.  Smith,  2  P. 
Wms.  201  ;  Craddocky.  Piper, 
14  Sim.  312. 

(a)  Pegg  v.  Wisden,  16  Jur. 
1105;  Perkins  v.  Bde,  16 
Beav.  103. 

(6)  See  AsIU^n  v.  Wood,  3 
Sm.  &  Giff.  436. 

(c)  Toidmin  v.  Steere,  3  Mer. 
223. 
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of  canying  in  objections  to  the  title,  and  of  the  con-  Coets  of  carrying 

- .  111.11  ^^  objectioDB  to 

sequent  proceedings,  whether  the  title  be  approved  of  the  title. 
or  rejected,  will  fall  upon  the  funds  in  the  cause  {d) ; 
or,  there  being  no  such  funds,  upon  the  party  having 
the  conduct  of  the  sale,  primarily  {e) ;  at  any  rate, 
even  if  the  title  prove  good  on  a  reference,  the  pur- 
chaser will  not  have  to  pay  costs  (/). 

K  the  title  prove  bad  the  purchaser  will  be  entitled  ^  ^^  ^^^ 

*  ^  *  proviDg  bad— 

to  be  discharged  from  his  purchase    and  to  have  coats  to  which 

,  .  the  purchaser  is 

his  costs,  properly  incurred,  occasioned  by  his  bid-  ontiUed. 
ding  for  and  becoming  the  purchaser  of  the  property, 
and  of  the  reference  as  to  title,  and  of  all  consequential 
proceedings,  and  of  the  application  and  order  for  his 
discharge,  and  his  deposit  with  interest  at  £4  per 
cent,  paid  to  him  from  the  sources  above  men- 
tioned (y).  He  must  be  actually  discharged  by  order 
before  there  can  be  a  re-sale ;  and  in  such  a  case  it 
seems  that  a  re-sale  can  be  made  only  by  arrange- 
ment, for  the  Court  will  not  knowingly  sell  a  bad 
title  (A). 

The  purchaser  being  satisfied  with  the  title,  or  it  Payment  of 
having  been  certified  that  a  good  title  can  be  made,  into  Court 
the  party  having  the  conduct  of  the  sale  may,  after 


(d)  Fielder  v.  Higgiruon^  3  also,  Lechmere  v.  Brazier^  2  J. 
V.    &  B.    142 ;    Reynolds   v.  &  W.  289. 

Blake,  1  S.  &  S.  117  ;  Camden  (/)  See  Fl&wer  v.  Hartopp, 

V.    Bensm,    1     Keen,     671  ;  8  Beav.  200  j  Dart  762;  Sugd. 

Att-Gen.     v.    Corporation    of  85. 

Newark^  8  Sim.  71  ;  Sugd.  85,  i^g)  Perkins  v.  Ede,  16  Beav. 

525.  268;   Weir  v.  Chamley,  2  Ir. 

(e)  Berry  v.  Johnson,  2  Y.  Eq.  Rep.  566. 
k  C.    Exch.    565 ;    Smith  v.  {h)  Siigd.  78. 
NeUm,  2  S.  &  S.  557.     See, 
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InTeatment  of 
pnTchase-monejr. 


the  day  named  in  the  conditions  for  payment  of  the 
pm*chase-money,  and  in  the  event  of  non-payment, 
apply  to  the  Chief  Clerk  for  an  order  upon  the 
purchaser  to  pay  in  his  purchase-money  and  interest 
(if  any) ;  this  order  should  be  served  personally  on  the 
purchaser  (z),  and  the  conditions  provide,  that  it  shaD 
be  obtained  at  the  costs  of  the  purchaser.  The  pur- 
chaser is,  however,  bound  by  the  conditions  to  obtain 
the  necessary  order,  and  to  pay  his  money  into  Court 
on  the  appointed  day,  and  if  he  fail  to  do  so  he  must 
pay  interest  on  his  purchase-money. 

The  Court  will  not  ordinarily  receive  the  purchase- 
money  on  the  application  of  the  purchaser,  without 
his  accepting  the  title  (A),  but  under  special  circum- 
stances it  will  do  so  (/).  A  purchaser  cannot  be  let 
into  possession  without  accepting  the  title,  and  if  he 
take  possession  without  the  leave  of  the  Court,  he  will 
be  held  to  have  accepted  the  title,  and  he  will  be 
ordered  to  pay  into  Court  his  purchase-money  («i). 
A  direction  will,  at  the  request  of  either  the  vendor  or 
the  purchaser,  be  given  for  the  investment  of  the 
purchase-money  when  paid  into  Court,  but  the 
investment  will  be  at  the  risk  of  the  party  asking  for 
it  («). 


(i)  Dan.  Ch.  Pr.  1207  ;  Bui- 
mer  v.  Alison,  8  Jur.  440. 

(Ic)  Denning  v.  Hendermny 
1  De  G.  &  S.  689 ;  RuUer  v. 
Marriott ,  10  Beay.  33 ;  Ous&- 
ley  V.  Amtrutlier,  11  Beav. 
400. 

(Q  Be  Visme  v.  Be  Vismey 
1  Mac*  &  G,  344  ;  Morris  y. 


Bull,  1  De  G.  &  S.  691,  n.  ; 
Rutley  y.  GUI,  3  De  G.  &  S. 
640 ;  Sugd.  81. 

(m)  Denvpsey  y.  Dempsey^  1 
De  G.  &  S.  691 ;  Morris  r. 
Bidl,  ubi  supra;  Hutton  v. 
Mansell,  2  Beay.  260. 

(??)  Burroughes  y.  Brotcn,  9 
Ha,  609. 
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The  purchaser  may  not  deduct  income  tax  from  any  inoome-tar 

,  ,  ,       ,  cannot  be  de- 

interest  which  he  is  liable  to  pay  into  Court :  but  he  ducted, 
may  obtain  the  deduction  when  the  money  is  paid  out 
of  Court  (o). 

The  conditions  usually  fix  the  rate  of  interest,  Bate  of  interest, 
and  the  time  from  which  the  purchaser  is  to  be  K^^. 
entitled  to  possession  or  the  rents ;  but  where  it  is 
not  fixed  it  will  be  £4  per  cent,  (p),  and  the  pur- 
chaser will  be    entitled   to   the  rents  of  an  estate 
in  fee-simple  in    possession   from  the   quarter  day  Where  the  estate 
preceding   the   eighth   day   after   the  filing   of  the  possesBion. 
certificate  approving  him  as  purchaser,  he  paying  his 
purchase-money,  with  interest  from  that  quarter  day, 
before  the  next  quarter  day  {q). 

This  rule,  however,  does  not  apply  to  the  case  of  a  Caaes  where  the 
colliery  or  mine  held  as  trade  property :  nor  to  a  life  apply, 
interest ;  nor,  as  it  would  seem,  to  leaseholds.     The 
purchaser  of  a  colliery  or  mine  where  the  profits  are  a  coiueiy. 
ascertained  weekly  or  monthly,  is  entitled  only  to  the 
profits  from  the  last  settlement,  he  paying  his  money 
before  the  next  settlement  (r).     The  purchaser  of  a 
life  interest,  sold  under  the  direction  of  the  Court,  a  life  interest 
becomes  entitled  to  all  income  arising  subsequently  to 
the  day  of  sale ;  even  though  it  should  consist  of 
dividends  becoming  due  the  day  after  the  sale  (a). 

(o)  Holroyd  v.  Wyatt,  1  De  {p)  Wallis  v.  Sarel,  5  De  G. 

G.  &  S.  125  ;  Dawson  v.  Davh  &  S.  429. 

8071,   11  Jut.  984  ;  ffurnble  v.  {q)  Sugd.  82,  517. 

Humble,    12    Beav.    43,  Behb  (r)  Wren  v.  Kirton,  8  Ves. 

V,   Bunny,  1    Kay  &  J.    216.  504;  Williams  y,  Attenborough, 

As    between    a   vendor    and  T.  &  R.  73. 

purchaser    the    tax    may    be  («)  Anson  v.  Tmvgood,  1  J. 

deducted,  infra,  p.  521.  k  W.  637. 
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A  leaMhoid.  ^  purchaser  of  leaseholds  sold  under  an  order  of 

Court  is  entitled  to  the  rents  from  the  date  of  the 
order  referring  his  offer  to  the  Master  (f). 

plySJe'S^Jther       '^^^  principle  applicable  to  the  case  of  a  colliery 
^  quarter       scems  to  prevail  where,  as  often  happens  with  house 

property,  the  rents  are  paid  at  shorter  interrals 
than  a  quarter;  and  also  where  rents  are  reserved 
half  yearly ;  the  purchaser  being  entitled  to  them 
from  the  current  half  instead  of  quarter  year  {u). 
This  view  of  the  rights  of  a  purchaser  was  adopted 
by  Sir  JT.  Pa^e  Woody  V.  C,  in  a  case  {to)  where  a 
considerable  freehold  estate  had  been  sold,  with  the 
approbation  of  the  Master,  by  private  contract,  to 
the  tenant  who  was  in  possession  and  paid  rent  half- 
yearly.  The  Master  reported  in  favour  of  the  pur- 
chase on  the  9th  of  March,  1854,  and  on  the  18th  of 
March,  1864,  the  Vice-Chancellor,  upon  the  pur- 
chaser's petition,  confirmed  the  purchase,  and  ordered 
that,  upon  payment  of  the  purchase-money  without 
interest  into  Court,  on  or  before  the  8th  of  April, 
1864,  the  purchaser  should  be  let  into  possession  as 
from  the  preceding  20th  of  November,  which  was 
the  last  rent-day. 
S^rt^P^*  Interest,  however,  in  all  these  cases  is  payable  by 
•^** '  the  purchaser  only  from  the  time  fixed  for  comple- 

tion ;  or,  if  no  time  for  completion  be  fixed,  fit)m 
eight  day&  after  the  date  of  the  filing  of  the  Chief 
Clerk's  certificate  of  his  being  the  purchaser  {x). 

{t)  CJt^etham  v.   Sturtevant,  1854,  Reg.  Lib.  A.  1853,  fo. 

3  De  G.  &  S.  468.  637  ;  Sugd.  82 ;  Dart,  767. 
(w)  Dart,  767.  {x)  Seton  on  Decrees,   2nd 

(w)  Hu^hei  V.  Welhy  on  pe-  edit.,  p.  249,  and  cases  there 

tition,  V.-C.  Wood,  18  March,  cited. 


._.   -  ^ 
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Upon  the  sale  of  a  reversion,  the  time  at  which  the  —upon  the  sole 

r  xi  •         t  ti  '  It         "iiof*  reversion ; 

purchaser  takes  possession  has  nothing  to  do  \7ith 
the  question  of  interest  on  the  purchase-money.  The 
advantage  obtained  by  the  delay  and  wearing  out  of 
the  prior  estate,  is  equivalent  to  the  receipt  of  the 
rents  of  a  property  in  possession  (y),  and,  accord- 
ingly, interest  is  payable  from  the  time  fixed  for  com- 
pletion (z). 

If  the  order  to  let  the  purchaser  into  possession  be  Of  taking  poi- 

*  ^  session. 

disobeyed,  the  Court  will  put  him  into  possession  {a). 

Before  conveyance,  although  a  purchaser  has  accepted  Circumsunces 

,      ,         ,  nnder  vhieh  a 

the  title  and  paid  in  his  purchase-money,  if  a  flaw  in  purchaser  having 

!•!  ITT  /•!!?  •!•  accepted  title, 

the  title  appear  by  the  discovery  of  a  deed  {o),  or  if  may  be  dis- 
the  vendor  has  been  guilty  of  bad  faith  by  making  a  purchase. 
misrepresentation  in  the  particulars  or  abstract  (c), 
the  Court  will  discharge  the  purchaser  from  his  pur- 
chase. After  conveyance,  it  seems,  he  would  not  be 
discharged  (rf).  But  the  Court  has  followed  the 
purchase-moneys  into  the  hands  of  creditors  where 
a  mortgagee  of  property  sold  by  the  Court,  was  by 
fraud  induced  to  execute  the  conveyance  {e). 

When  an  infant  has  an  interest  in  the  subject  of  of  settling  the 

conveyance. 

the  sale,  and  in  cases  where  the  parties  differ,  the 
conveyance  will  be  settled  by  the  Conveyancing 
Counsel  of  the  Court,  with  whose  discretion   as  to 

(/)  18  Beav.  182.  Kay,  52 ;  M'Cidloch  v.  Gregory^ 

{z)  Bailey    v.     Collett,  18      1  Kay  &  J.  286. 

Beav.  179.  {d)  Tlwmas    v.     Pcyivell,    2 

(a)  Daa  Ch.  Pr.  1051.  Cox,  394. 

\b)  Ward    v.    Trathaty  14          {e)  Todd    v.    StudMme,    3 

Sim.  82.  Kay  &  John,  324. 

(c)  Lachlan    v.  Reynolds^   1 

VOL.    I.  L   L 
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the  contents  of  the  instrument  the  Court  will  not 
interfere  (/). 
Prooedore.  when      When  a  deed  is  to  be  settled  by  the  Court,  it  is 

it  la  settled  by  *' 

the  Court.  gent  to  the  Judge's  Chambers,  and   thence  to  the 

Conveyancing  Counsel  (y) ;  and  when  this  course  is 
adapted  in  consequence  of  the  parties  differing,  the 
purchaser  will  have  to  pay  his  own  incidental  costs  {h). 
The  Counsel  having  settled  the  draft  conveyance, 
proof  of  the  correctness  of  an  engrossment  from  the 
draft  must  be  given  to  the  Court ;  and  the  Court  will 
then,  upon  being  satisfied  that  the  purchase-money  is 
in  Court,  order  all  parties  to  execute  the  engrossed 
conveyance  (i). 

MttiveyMclB!*  *^*  If  ^°y  necessary  party  refuse  to  execute  the  con- 
veyance, the  Court  will,  on  the  application  of  the 
purchaser,  make  an  order  that  such  party  shall 
convey  (^),  or,  treating  him  as  a  trustee  refusing,  will 
make  a  vesting  order  (/),  and  the  costs  of  the  appli- 
cation for  such  orders  will  be  paid  out  of  the  funds 
in  the  cause,  in  priority  to  the  costs  of  the  plaintiffs 
and  defendants  {m). 

tiSwi  kTthe"  The  convcyancc  being  executed,  the  purchaser  is 

^®^^" '  entitled  to  the  title  deeds.     An  order  for  the  delivery 

of  them  is  necessary,  and  generally  forms  part  of  the 
order  for  payment  of  the  purchase-money  into 
Court  (n) ;   but  special  conditions  are  usually  made 

(/)  Plumbe  V.   Yates,  22  L  (k)  SiilweU    v.   Mellenk,  4 

T.  270.  My.  &  Cr.  581. 

{g)  Re  Bmnett,  18  Jur.  33.  {t)  Rowley    v.     Adam,   U 

\h)   Hodgson    v.    Sliaw,   11  Beav.  130  ;  13  &  14  Victc60. 

Jur.  95.  (m)  Billing  v.  Wd)b,  1  De  G. 

{%)  Harvey   v.    Brooke,     17  &  S.  716 ;  S.  C.  12  Jur.  427. 

Jur.  1.  .  (n)  Dan,  Ch.  Pr.  1204. 


CONDITIONS    OF    SALE.  515 

as  to  the  custody  of  the  deeds  (o).  On  a  sale  in  lots 
under  the  Court,  the  purchaser  of  the  largest  lot  in 
extent  and  value  is,  in  the  absence  of  any  special 
condition,  entitled  to  the  title  deeds  relating  to  his 
and  the  other  lots,  and  the  purchasers  of  the  other 
lots  are  entitled  to  attested  copies  at  the  expense  of 
the  estate  (p). 

Where  a  purchaser  died  after  the  report  approvinff  —to  whom 

i.  1  .  1  111  ..11.^  estateiriUbe 

01  mm  as  purchaser  had  been  confirmed,  the  Court  conveyed,  if  pur- 
made  an  order  for  conveyance  of  the  estate  to  his  oonyeyance. 
devisee,  though  his  heir  was  an  infant  (q). 

21.  Interest  on  Purchase-money  and  Beceipt  of 

Bents. 

It  constantly  happens,  from  too  early  a  day  being  ab  to  paying 
named  for  the  completion  of  the  purchase,  or  from  purchaBe-money. 
the  careless  and  insuflBcient  manner  in   which   the 
vendor's  title  is  made  out  before  the  sale,  or  from 
other  incidental  circumstances,  that  the  purchase  is 
not  completed  on  the  day  named  in  the  conditions. 
In  such  cases,  and  in  the  absence  of  any  stipulation  where  no 
on  the  subject,  the  purchaser  must,  in  equity,  pay  purduwCT  takes 
interest  on  the  unpaid  portion  of  his  purchase-money,  J^yg  interest 
and  take  the  rents  and  profits  of  the  estate  from  the  for^Sompietion. 
day  on  which  the  purchase  ought  to  have  been  com- 
pleted (r).     And  if  the  purchaser  has  been  in  the 
actual  possession  of  the  property,  the  rule  will  apply, 
although  the  vendor  may  have  been  unable  to  make  a 

(o)  Seo  infra,  p.  531.  380.     See  further  on  this  sub- 

(p)  Peterson  v.  Elwes,  6  W.     ject,   Seton  on  Decrees,    2nd 
R.  611.  edit.  p.  249  et  seq. 

{q)  JRexv,  Gregory,  4  Price         (r)Sugd.519etBeq.Dart,407, 

L  L  ? 
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good  title  until  long  after  the  day  named  for  comple- 
tion (s).  For  it  is  the  settled  rule  of  a  CJourt  of 
equity,  as  laid  down  by  Lord  St.  Leonards  (Q,  that, 
from  the  time  at  which  the  purchaser  is  to  take  pos- 
session of  the  estate,  he  is  deemed  its  owner,  and  is 
entitled,  as  owner,  to  the  rents  of  the  estate,  and  to 
keep  them  without  account.  From  the  same  period, 
the  seller  is  deemed  the  owner  of  the  purchase-money ; 
and  if  that  purchase-money  be  not  paid  by  the  man 
who  is  receiving  the  rents,  it  carries  interest,  and  that 
interest  belongs  to  the  seller  as  a  part  of  his  property. 
And  an  agreement  which  appears  to  prevent  the 
application  of  this  rule,  will  be  examined  in  a  Court 
of  equity  by  its  aid,  and  will  or  will  not  be  enforced, 
— orwhen»fe  accordiug  to  circumstanccs  {u).  Even  if  the  pur- 
of  his  purciitte.    ghascr  has  not  in  fact  taken  possession,  but  might  have 

done  so  with  safety,  he  is  liable  to  pay  interest  {jo). 
How  pur-  If,  however,  from  any  fault  of  the  vendor,  the  com- 

chagCT  niAy  be 

reiieTcd  from      plctiou  of  the  pm'chase  be  delayed  beyond  the  day 

jBxed  in  the  conditions,  and  the  purchaser  appropriate 
the  purchase-money,  so  that  it  lies  idle  (a?),  giving  the 
vendor  immediate  notice  of  the  fact,  and  deriving  no 
benefit  whatever  from  it  himself,  he  will  not,  unless  he 
be  in  possession  of  the  property,  be  chargeable  with 
interest  until  the  title  has  been  completed  [y).     But 

(«)  Att'Geru  v.  ChristcJiurch,  appropriation,  see  Dart,  413. 

13  Sim.  214;  Birch  y.  Joy,  3  \y)  Ilowland.   v.   Morrigy    I 

H.  L.  Cas.  565.  Cox,  59 ;  Winter  t.  Biades,  2 

(t)  3  H.  L.  Cas.  590-1.  S.   <k  S.    393  ;    aa  to    which 

(«)  BircJb  V.  Joy,  supi-a.  last  case  see  Sugd.  514 ;  Dart, 

(w)  Binks     v.     Rokehy,      2  413 ;    Dyson  v.   EomAy,    Ex 

Swanst.  224.  ]xirte  Marhcell,  4  De  G.  Jk  SL 

(ar)  As  to  what  ii  a  sufficient  481. 
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the  purchaser  may,  if  he  please,  pay  interest,  and 

receive  the  rents  and  profits  from  the  time  named  for 

completion  ;  and,  if  the  vendor  manage  the  estate  im-  Vendor  in  pos- 
session, how 

properly,  may  charge  him,  like  a  mortgagee  in  pos-  charged, 
session,  not  only  with  the  rents  he  actually  receives, 
but  also  with  those  which,  without  his  own  wilful 
default,  he  might  have  received,  as  well  as  with  any 
damage  the  estate  may  have  sustained  in  the  interim 
by  his  improper  management  {z) ;  and  the  vendor 
cannot,  under  such  circumstances,  compel  the  pur- 
chaser to  pay  interest  where  it  would  exceed  the 
amount  of  the  rents  (a). 

In  order,  however,  to  charge  a  vendor  who  remains  What  is  neoes- 
in  possession  of  the  estate  with  rents  and  profits  charge  rendor 
which,  but  for  his  wilful  default,  might  have  been  default**  account. 
received,  a  special  case  of  misconduct  must  be  alleged 
and  proved  against  him.     It  is  not  enough  that  the 
title  was  incomplete  at  the  day  fixed,  and  that  the 
vendor  remained  in  possession  during  discussions  on 
it  in  which  he  was  not  in  fault  {b) ;  nor  is  it  neces- 
sarily an  act  of  misconduct  on  the  vendor's  part,  to 
reduce  the  rents  while  he  thus  remains  in  posses- 
sion {c). 

If,  when  days  are  fixed  for  the  delivery  of  the  Failure  to  deriver 

.  abstract  when 

abstract  and  for  the  completion  of  the  purchase,  the  time  fixed  for 

payment  of  in- 
terest. 

(z)  WiU(m  V.  ClapJumiy  1  J.  spearey  17  Beav.  267  ;   Sugd. 

&  W.   36 ;    Harford  v.  Fur-  529 ;     Dart,  425. 
rier,  1  Madd.  532 ;  Acland  v.  (a)  EsdaUe  v.  Stephenson,  1 

Gaiaford,  2  Madd.  28 ;  Foster  S.  &  S.  123  ;  Jones  v.  Mudd, 

V.  Deacon,  3  Madd.  394  ;  Lord  4  Kuss.  118. 
V.  Stephens,  1  Y.  ik  C.    222 ;         (6)  5  De  G.  M.  &  G.  536. 
Toumsend  t.  CJiampernotone,  3  {c)  lb.  537. 

Y.  &  C.  505  ;  Shenmn  v.  Sfuik- 
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From  what  time 
interest  is  pay- 
able where  no 
day  is  fixed. 


At  what  rate 
interest  is  pay- 
able. 


Interest  on  pnr- 
chase-money  of 
a  rerersion. 


vendor  fail  to  deliver  a  sofficient  abstract  until  after 
the  appointed  time^  interest  will  begin  to  run  only 
from  the  expiration  of  such  a  period  after  the  delivery 
of  that  abstract,  as  by  the  contract  for  sale  was 
allowed  between  the  days  fixed  for  delivering  the 
abstract  and  for  completing  the  purchase  (d). 

Where  no  day  is  named  for  completion,  the  pur- 
chaser must  pay  interest  from  the  time  when  he  is 
sure  of  his  title  and  of  his  purchase,  unless  he  has 
kept  the  money  dead  by  him,  with  notice  of  the  fact 
to  the  seller  (e) ;  or  from  the  time  when  he  took  pos- 
session, if  he  took  possession  before  the  completion  of 
the  title  (/).  Outgoings  must  be  borne  by  the 
vendors  to  the  time  when  good  title  is  shown  (ff). 

Where  no  rate  of  interest  has  been  fixed,  it  is  at 
law  payable  at  such  a  rate  not  exceeding  £5  per  cent, 
as  the  jury  may  allow  (A) ;  in  equity,  the  rule  with  very 
few  exceptions  is  to  charge  interest  at  the  rate  of  £4 
per  cent.  (t). 

Upon  the  sale  of  a  reversion  the  wearing  out  of 
lives  is  considered  equivalent  to  taking  possession  (i), 


{d)  Sherwin  v.  Shahpear,  2 
Eq.  Rep.  957  ;  5  De  G.  M.  & 
G.  517. 

(e)  Ex  parte  Manning^  2  P. 
Wms.  410. 

(/)  Fliidyer  V.  Cocker,  12 
Ves.  25;  Att-Gen.  v.  Christ- 
chnrch,  13  Sim.  214  ;  Port- 
man  v.  Mill,  3  Jur.  356 ;  Dart, 
409. 

{g)  Carrodm  v.  Sharpy  20 
Beav.  5^, 


(A)  3  ck  4  Will  4,  c.  42,  s. 

28. 

(t)  See  Sugd.  528,  818; 
Wallis  V.  SareU  5  De  G.  &  S. 
429. 

{k)  Ex  parte  Manning^  2  P. 
Wms.  410 ;  Enraght  v.  Fiis- 
gerald,  2  Dr.  &  War.  43; 
Vesep  V.  Eltffoody  3  Dr.  <k  War. 
82  ;  Cheetham  v.  SturteanU^  3 
DeG.  &  S.  468;  Sugd  516; 
Dart,  409,  767,  supra,  513. 
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80  far  as  the  purchaser's  obligation  to  pay  interest  is 
concerned ;  but  if  the  completion  of  the  purchase  be 
delayed  by  the  vendor's  fault,  he  may  in  equity  dis- 
entitle himself  to  receive  a  higher  rate  of  interest  than 
£4  per  cent.,  although,  by  the  conditions,  he  has 
stipulated  that  the  purchaser  shall  pay  £5  per.cent.  (I). 

In  order  to  avoid  the  vexatious  inquiries  and  dis-  Conditions 

1-1  ii»  1  i^ii  •  proviJing  for 

putes  which  result  from  the  state  of  the  law  respectmg  paTment  of  in- 
the  purchaser's  non-liability  to  payment  of  interest  in 
the  absence  of  a  stipulation  on  the  point  (m),  and  to 
insure  his  exerting  himself  to  complete  the  purchase 
by  the  time  appointed,  it  has  long  been  usual  to  pro* 
vide  in  conditions  of  sale,  not  only  that  the  purchaser 
shall  pay  interest  from  a  particular  period  if  the  pur- 
chase be  not  then  completed,  but  that  he  shall  pay  it 
froni  whatever  cause  the  delay  arise.     And  after  some  "^^»  ^^  *°y ,. 

•'  ....  oauae  "whatever," 

conflict  of  authorities  it  is  now  well  established  that  completion  of  the 

purchase  be  de- 

where  there  is  no  vexatious  conduct,  wilful  default,  or  i*yed. 
unfair  dealing,  on  the  part  of  the  vendor,  delay  arising 
frx)m  difficulties  occasioned  by  the  state  of  the  title 
will  not  disentitle  him  to  interest  under  such  a  condi- 
tion as  that  we  are  considering,  and  that  the  vendor's 
right  to  interest  under  such  a  stipulation  will  not  arise 
until  he  performs  his  part  of  the  contract  by  deliver- 
ing an  abstract  showing  that  he  has  a  title  to  the 
property  in) ;  but  that  it  is  not  incumbent  upon  him, 
before  he  can  claim  interest,  to  show  that  he  has  done 

it)  Wallia  V.  Sarely  5  De  G.  417,  and  Mr.  Dart's  just  criti- 

&  S.  429.  cism  (Dart,  419),  on  the  con- 

{m)  Winter  v.  Blades^  2  S.  struction  put  at  law  on  such  a 

k  S.  393.  condition  in  Savory  v.  Under- 

{n)  See  Sugd.    523  ;   Dart,  wood,  23  L.  T.  141. 
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everything  that  is  requisite  to  make  the  contract 
capable   of  immediate  completion  (p).    These  rales 
apply  at  law  as  well  as  in  equity  (jp). 
"  Compietioii  of       In  reference  to  cascs  where  the  completion  of  the 

the  title  —  * 

what  is.  purchase  is  delayed  beyond  the  appointed  time  by  the 

default  or  misconduct  of  the  vendor,  and  where  the 
purchaser  is  not  chargeable  with  interest  until  the  title 
is  completed  (g),  it  may  be  useful  to  consider  what 
constitutes  the  completion  of  the  title. 

In  a  recent  case  (r).  Sir  •/".  Bomilly,  M.R.,  declared 
that  the  verification  and  not  the  delivery  of  the 
abstract  is  the  completion  of  the  title.  And  in  a 
later  case  (s),  before  the  same  learned  Judge,  where  it 
was  contended,  that  the  verification  of  the  facts  alleged 
in  an  abstract  is  a  matter  not  of  title  but  of  evidence, 
he  thus  distinguishes  between  the  cases  in  which  that 
proposition  is,  and  those  in  which  it  is  not  true :  "  If 
a  vendor  delivers  an  abstract  deducing  a  title  by 
certain  deeds  and  documents,  specifying  their  titles, 
dates  and  contents,  the  verification  of  the  title  with 
those  deeds  and  documents  is  a  mere  question  of 
evidence,  and  the  title  is  made  out  by  the  abstract  as 
delivered.     But  where  there  are  facts  alleged  in  the 


(o)  Shertvin     v.     Sluihpear,  23  L.  T.  141  (Q.  B.) 

5  Do  G.  M.  &  G.  517  ;  2  Eq.  (q)  Supra,  p.  515. 

Kep.  957.     See  also,  LUchfield  (r)  Parkin  v.    TIu>rold,  16 

V.  Br(mn,  23  L.  J.  176.    Dean  Bear.  71. 

a)id   Chapter   of   Durham^    2  (»)  JSJiermn     v.     ShaJapear^ 

Jur.  N.  S.  345  ;  Bannermanr.  17  Beav.  see  p.  275 ;  andcom- 

Glarke,   26   L.    J.   77 ;    Lord  pare   the   remarks   of  Sir  G, 

Kendngtcm  v.  Boiiveiie,  7    De  Turnery   L.   J.,  on  this  pointy 

G.  M.  &  G.  134.  18  Jiir.  847. 

{p)  Saivri/    V.     Utiderivoody 
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abstract  which  require  evidence,  either  oral  or  docu- 
mentary, to  prove  them,  which  evidence  is  not  pro- 
duced, the  production  of  the  evidence  necessary  to 
prove  such  facts  constitutes  a  question  of  title." 

It  is  usual  to  stipulate  that  interest  shall  be  payable  To  wut  time 
"  until  the  completion  of  the  purchase,"  but  even  in  Me.    "  ^^ 
the  absence  of  a  stipulation  to  that  eflFect,  interest, 
when  once  it  began  to  run,  would  under  ordinary 
circumstances  continue  payable  until  the  purchase  was 
completed.     "The  completion  of  the  purchase  "  does  "  Completion  of 

purohase" — 

not  necessarily  mean  the  complete  conveyance  of  the  what  it  means, 
estate  and  final  settlement  of  the  business  ;  the  words 
may  refer,  and  will  generally  be  held  to  refer,  to  the 
completion  of  the  purchase  by  the  purchaser,  as  to 
whose  part  the  purchase  is  completed  by  the  payment 
of  the  purchase-money ;  for  interest  is  the  compensa- 
tion for  delayed  payment  of  principal,  and  except  by 
virtue  of  a  special  agreement  it  ceases  on  payment  of 
the  principal,  even  though  it  be  paid  not  to  the 
vendor  but  into  Court  (f). 

Income  tax  may  be  deducted  bv  the  purchaser  income  tax  may 

.1      .  ,11.  .  X      "^  be  deducted. 

from  the  interest  he  has  to  pay  (u). 

But  if  the  vendor  be  guilty  of  misconduct,  or  wil-  Vendor  may  by 

his  condoct,  de- 

fully  cause  delay,  he  may  not  only  deprive  himself  of  prive  Mmseif  of 

the  right  either 

interest  which    he  has   stipulated  shall  be    paid    if  to  interest  or  to 

the  Tcnts 

from  any  cause  whatever  the  purchase  be  not 
completed  at  the  appointed  time,  but,  under  some 
circumstances,  he  may  also  lose  the  rents  and  profits 

(t)  Letm    V.     JSoiUh    Wales  G.  297. 
Bailtvay  Co.,    10  Hare,    113.  {u)  Bebb  y,  Bunni/y  I  Kay  & 

But    see    Hx  parte    Earl   of  J.  216  ;  but  as  to  sales  by  the 

JIardtcicke,  1   De  G.,  Mac.,  <k  Court,  see  supra,  p.  511, 
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of  the  estate  from  the  date  at  which  it  was  stipulated 
that  the  purchaser  should  be  entitled  to  them  («?). 


Who  entitled  to 
them  before  the 
Statute  of  Uses ; 


— after  the 
•tatute. 


22.  Custody  of  THtle  Deeds  on  a  Sale. 

When  a  man  seised  of  land  in  fee  made  a  feoff- 
ment in  fee,  either  without  warranty  or  with  war- 
ranty only  against  him  and  his  heirs,  the  feoffee  was 
entitled  to  the  deeds  and  evidences  of  title,  that 
therewith  he  might  be  able  to  defend  the  title ;  but 
if  the  feofl&nent  were  with  general  warranty,  so  that 
the  feoffor  would  be  bound  to  defend  the  title,  then 
he  was  entitled  to  retain  all  deeds  and  evidences 
necessary  for  the  maintenance  of  the  title,  and  the 
feoffee  could  claim  only  such  as  related  simply  to  the 
possession  {w).  Hence,  on  the  introduction  of  con- 
veyances to  uses  with  the  usual  qualified  covenants 
for  title,  the  question  arose,  whether  the  feoffee  or 
releasee  to  uses,  or  the  cestui  qui  use,  was  entitled 
to  the  deeds.  All  the  old  authorities  are  in  favour 
of  the  feoffee  and  releasee  (y) ;  but,  as  a  feoffee  or 
releasee,  having  only  a  momentary  seisin,  cannot  be 
called  on  to  defend  the  title,  it  seems  at  the  present 
day  to  be  assumed,  and  it  may  be  asserted  to  be 
established  law,  that  the  cestui  qui  use,  or,  generally, 
the  person  who  for  the  time  being  is  at  law  entitled 
to  the  land  for  an  estate  in  possession  not  less  than 
freehold,  has  a  right  to  the  custody  of  the  title 
deeds  {z). 


(w)  Kellett  V.  Farrtlly,  7  Ir. 
Jur.  134. 

(a;)  Co.  Litt  6  a. ;  Lcrrd 
BucJchursf$  case,  1  Rep.  1. 


(y)  Co.  Litt.  6  a,  n.  4 ;  1 
Saund.  Uses,  119;  R  P.  C. 
Rep.  supra,  148 ;  Sugd.  366. 

(z)  Harrington  v.    Price,  3 
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Title  deeds  pass  with  the  conveyanee,  and  should  — p»m  ^^^  ti»o 
be   delivered  to  the   purchaser  of  the  inheritance. 
If  they   should    not   be  so  delivered  up,    and  the  Vendor  retaining 

*'  \  deeoB  after  oom- 

vendor  should  afterwards  deposit  them  with  a  third  pie*ion  of  pur- 
person  as  a  security  for  money,  the  purchaser  may  • 

sustain  an  action  of  trover  against  that  person  for 
the  deeds,  without  paying  the  money  due  to  him  {a). 
And,  of  course,  the  solicitor  of  the  vendor,  after  a 
conveyance,  or  of  any  other  person  who  has  no  right 
to  the  deeds,  has  no  lien  on  them  for  costs  {b). 

And    although   a  vendor  who  has    executed  the  Vendor's  Uen  for 

^  ^  ^  unpaid  pnrchaae- 

conveyance  has,  in  equity,  a  lien   on  the  estate  (e),  v^onej. 
and    on    the  engrossment    of   the  conveyance  (rf), 
for    unpaid  purchase-money  (^),    he  has  not  at  law 
any  lien  on,  or  right  to  keep  the  deeds,  unless  the 
conveyance  be  delivered  as  an  escrow  (/),  or  other 


B.  k  Ad.  170;  PhUlipB  v. 
jRobins&n,  4  Bing.  106  ;  Lard 
V.  Wardle,  3  Bing.  N.  C.  680  ; 
lAght/oot  V.  Keane,  1  M.  &  W. 
745  ;  Goode  v.  Burton,  1  Exch. 
189.  See,  too,  1  Ves.  sen. 
394 ;  3  Ves.  225  ;  and  Dames 
V.  Vernon,  6  Q.  B.  443 ;  Sugd. 
368  et  seq.  A  question  may 
arise,  however,  whether  avendor 
who  enters  into  unqualified 
covenants  for  title  would  not, 
on  the  principles  above  stated, 
be  entitled  to  retain  the  title 
deeds., 

(a)  Harrington  v.  Price,  ubi 
supra  j  Hooper  v.  Bamsbottom, 
6  Taunt.  12. 

(6)  Bell  V.   Taylor,   8  Sim. 


21;  LiglUfoot  v.  Keene,  ubi 
supra;  Phillips  t.  Bobinson, ubi 
supra;  Smith  v.  Chichester,  2 
Dr.  &  War.  393;  Blunden  v. 
Desart,  2  Id.  465 ;  Christian 
V.  Field,  2  Hare,  177  ;  Turner 
V.  Deane,  3  Exch.  837;  and 
see  the  notes  to  Hall  v.  Ball, 
3  M.  <k  Gr.  242. 

(c)  Winter  v.  Lord  Anson, 
3  Russ,  488  ;  Machreth  v.  Synv- 
mens,  15  Ves.  336.  As  to 
the  parties  against  whom  such 
lien  is  valid,  see  Dart,  486. 

(d)  Sugd.  454. 

(e)  See,  however,  Afuir  v. 
Jolly,  26  Beav.  143. 

(/)  Goode  V.  Burton,  1  Exch. 
189. 
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Holder  of  title 
deeds  not  com- 
pelled to  produce 
or  gi^e  them  up. 


Custom  of 
granting  deeds 
obsolete. 


Right  to  deeds 
-when  estate  is 
settled. 


property  held  under  the  same  titie  be  retained  by 
him  {(/). 

As  a  general  rule,  a  person  will  never  at  law  be 
compelled  to  produce  his  title  deeds  {It)  unless  the 
party  holding  them  be,  in  eflfect,  a  trustee  for  the 
party  requiring  their  production  {%) ;  and,  in  equily, 
deeds  will  not  be  taken  from  a  purchaser  for  valuable 
consideration,  though  he  have  no  title  to  the  estate  {k) 

It  was  formerly  usual  to  convey  or  assign  the  title 
deeds  in  all  conveyances  or  assignments  of  the  pro- 
perty to  which  they  related.  But  this  practice  is 
now  obsolete ;  for,  since  it  has  been  established  that 
whoever  is  entitled  to  the  land  is  entitled  to  all  the 
deeds  aflFecting  it,  that  they  descend  with  the  inherit- 
ance, and  pass  by  a  conveyance  of  it  without  being 
named,  any  special  grant  of  them  has  become  need- 
less (/).  Where  the  deeds  will  not  belong  to  the 
owner  of  the  estate  created  [e,  g,  the  mortgagee  of  a 
term),  but  it  is  intended  that  he  shall  have  the  custody 
of  them,  either  the  old  form  of  granting  them  may  be 
used,  or  a  special  covenant  on  the  subject  may  be 
inserted  in  the  deed.  The  latter  method  is  the  more 
convenient. 

Since  the  right  to  the  custody  of  the  title  deeds 
follows  the  legal  ownership  of  the  freehold,  trustees 


(ij)  Yea  V.  Field,  2  T.  R. 
708. 

(A)  Pickenng  v.  NoyeSy  1  B. 
&  C.  262. 

(t)  Street  v.  Bi^ovm^  6  Taunt. 
302 ;  Ratdiffe  v.  Bleasly,  3 
Bing.  Ud>\  Cocks  v.  Nash,  9 
Bing.  723;  Siigd.  371. 


{k)  Joyce  v.  De  Moleyns,  2 
J.  k  L.  374. 

(J)  Harringtmi  v.  Prwr,  3 
B.  &  Ad.  170;  Amtin  v. 
Croonu,  Car.  &  M.  653.  Sugd. 
360 ;  Dart,  480,  n.  (J) ;  but 
see  Sugd.  368,  449. 
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and  not  cestuis  qui  trust,  are  the  persons  entitled  to 

tlie  custody  of  them  (;;^).     So  trustees  are  entitled  to  Rig^t  of  trustees 

•'  ^    '  to  deeds. 

the  custody  of  any  settlement  or  other  trust  deed  of 
which  they  are  the  trustees,  the  cestuis  qui  trust 
having  merely  a  right  to  inspect  and  take  copies  of  • 

the  deeds  (?^). 

When  the  inheritance  is  carved  into  portions,  the 
owner  of  the  first  estate  of  freehold  (whether  a  trustee 
or  a  tenant  for  life)  is  entitled  to  the  custody  of 
the  deeds,  because  on  him  it  falls  to  defend  the 
title  (o). 

If,  however,  there  be  a  terra  of  years  preceding  when  there  ii  a 
the  life  estate,  the  tenant  for  life  will  be  compelled  to 
produce  the  deed  for  the  benefit  of  the  termor  {p). 

The  cases  with  respect  to  the  rights  of  remainder-  Rigiits  of  remain- 
men  are  numerous,  and  not  always  consistent  with  each 
other ;  but  it  appears  to  be  settled,  that  a  remainder- 
man has  a  right  to  sec  the  deeds,  and  to  have  them 
brought  into  Court  for  safe  custody,  if  his  remainder 
be  immediate  and  vested  {q) ;  and  this  right  is 
strengthened  if  the  tenant  for  life  be  the  person  who 
would  be  entitled  in  fee  if  the  settlement  were 
destroyed  (r).     But  a  remainderman  whose  estate  is 

(m)  Harper  v.  Faultier,   4  cited    8  Ves.  323,  1  Ves.  jun. 

Madd.  129.     See,  too,  Fyncent  76,  3  Ves.  225,  1  Sch.  &  Lcf. 

V.  Pi/ncefU,  3  Atk.  571  ;  3  Y.  223,  2  Bro.  C.  C.  652. 
&  C.  318-9 ;  Benton  v.  Ben-  {p)  Brigstocke  v.  Manuel,  3 

toHj  7  Beav.  388 ;  and  Beece  v.  Madd.    47  ;  BavU  v.  Earl  of 

Trye,  1  De  G.  <k  S.  273.  Dymrty  20  Beav.  405. 

{n)  Ex  parte  HolcUuforth,  4  (q)  9  Mod.  132  ;  1  Atk.  431; 

Bing.  N.  C.  386.  3  Atk.  382  ;  2  P.  Wms.  476  ; 

(o)  WehbY.  Jjord  Lymington,  2  Ves.  sen.  611 — 612;  1  Ves. 

1  Eden,  8  ;  Duncombe  v.  Mayer,  jun.  76. 
8   Ves.    320 ;  Knott  v.    TTwe,         (r)  1  Atk  43L 
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HeversioDer. 


not  immediately  expectant  on  an  estate  for  life  («),  or 
the  purchaser  of  a  contingent  remainder  (f)  has  no 
such  right.  If  a  remainderman  be  the  son  of  the 
tenant  for  life,  he  has  no  right  to  inspect  the  deeds, 
or  to  have  them  taken  out  of  the  custody  of  his  father, 
unless  he  can  show  that  he  needs  them  for  some 
proper  purpose  {u) ;  what  is  a  proper  purpose  seems 
undetermined,  and  must  depend  on  the  peculiar  cir- 
cumstances of  each  case.  In  one  case  (to),  as  between 
a  father  and  son  and  a  mortgagee  of  the  father's  Ufa 
estate,  a  deed  was  ordered  to  be  deposited  for  the 
benefit  of  all  parties. 

All  the  cases,  however,  admit  that  any  remainder- 
man who  can  show  that  there  is  danger  of  the  deeds 
being  destroyed  if  they  are  left  in  the  custody  of  the 
tenant  for  life,  is  entitled  to  have  them  properly 
secured  (<r).  But,  although  the  deeds  may  have  been 
in  Court  for  other  purposes,  they  will  not  be  retained 
without  reason  shown  to  the  Court  (y). 

It  is  said,  that,  if  only  an  estate  for  life  be  sub- 
sisting prior  to  a  reversion  in  fee,  the  reversioner, 
upon  confirming  the  life  estate,  is  entitled  to  have 


(s)  Ivie  V.  7vM»,  1  Atk.  431. 

{t)  Noel  V.  Ward,  1  Madd. 
322. 

(tt)  Lord  Lempster  v.  Lord 
Pomfrety  Amb.  154 ;  1  Dick. 
238;  Pyncent  v.  Pyncent,  3 
Atk.  571.  In  this  case,  how- 
ever, so  far  as  it  can  be  un- 
derstood, the  trustees  of  the 
grandfather's  settlement  were 
the  persons  entitled  to  the  cus- 


tody of  the  deeds. 

(w)  Crop  V.  Norton^  2  Atk. 
74. 

{x)  See  the  case  above  cited, 
and  Dixia  v.  Hillary^  1  Cair, 
19. 

(y)  Wfhb  V.  Lord  Lymington, 
1  Eden,  8  ;  Duncombe  v.  Maper, 
8  Ves,  320  ;  Church  v.  Small, 
Id.  322.  See  further,  on  this 
subject,  Sugd.  369. 
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the  deeds  delivered  up  to  him  (z).  If  such,  however, 
be  the  law,  it  would  seem  that  the  reversioner  must 
undertake  to  defend  as  well  as  confirm  the  title  of  the 
tenant  for  life.  A  jointress  will  be  ordered  to  give 
up  her  jointure  deed  and  the  other  title  deeds,  on 
having  her  jointure  confirmed  by  the  person  entitled 
in  remainder  or  reversion  (a),  and  the  same  rule  is 
said  to  apply  to  a  dowress  {b). 

A  mortgagee  in  fee  is  entitled  to  the  deeds,  and  Rights  of  mort- 
ought  always  to  get  them  into  his  possession  (c) ;  and 
therefore,  probably,  it  is,  that  the  usual  decree  in  a 
foreclosure  suit  contains  no  directions  for  delivery  of 
the  deeds  to  the  plaintiff  (d).  If,  however,  the  deeds 
are  not  in  the  possession  of  the  mortgagee,  the  decree 
will  order  them  to  be  dehvered  to  him,  at  any  rate  if 
such  a  direction  were  sought  by  the  prayer  of  the 
bill  (e).  But  if  the  mortgagee  cannot  in  the  fore- 
closure suit  obtain  the  deeds,  still,  as  legal  owner  of 
the  land,  he  may  recover  them  either  before  or  after 
foreclosure.  A  mortgagee  for  a  term  of  years,  how- 
ever, is  not  entitled  to  the  custody  of  the  deeds  either 
before  or  after  foreclosure,  for  they  belong  to  the 
freeholder  (/) ;  and  therefore,  in  every  mortgage  for  a 
term   of  years,  the    mortgagor  should    covenant  to 

(z)  Joj/  v.  Jap,   2  Eq.   Ca,  16  Sim.  547 ;  and  see  Coli/er 

Ab.  284.  V.  Finch,  3  Jur.  N.  S.  25. 

(a)  Fetre  v.  Fetre,   3  Atk.  {d)  1  Y.  &  J.  121. 

511  ;  Leech  v.  Trollop,  2  Ves.  {e)  Dalton  v.    Wilson,  Seton 

662.     See,    too,    Chamberlain  on  Decrees  (2nd  edit.),  205. 
V.  Knapp,  1  Atk.  52 ;  2  Ves.  (/)  yV^iseman  v.  Westlayid,  1 

450  ;  1  Ves.  jun.  76.  Y.  &  J.  117  ;  Harpei-  v.  FauU 

(6)  2  Bro.  C.  C.  Q52,  der,  4  Madd.  129. 

(c)  Worthington  v.  Morgan, 
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Neither  mort- 
gagor, nor  those 
claiiDing  under 
him,  can  compel 
a  mortgagee  to 
produce  deeds ; 


but  persons  hav- 
ing a  paramonot 
title  to  mort* 
gagorcan. 


Mortgagee  exe- 
cating  a  deed 
affecting  title  of 
several  mort- 
gagors. 


Costs  of  getting 
mortgage-deeds 
oat  of  Court. 


allow  the  mortgagee  to  retain  the  deeds  as  well  before 
as  after  foreclosure  (y).  While  the  deeds  are  in  the 
hands  of  a  mortgagee,  neither  the  mortgagor  nor 
those  claiming  under  him  have,  as  a  general  rule,  a 
right  to  inspect  them  for  any  purpose  whatever  (//) ; 
though,  under  special 'circumstances,  in  a  suit  to  re- 
deem, a  mortgagee  has  been  ordered  to  allow  the 
mortgagor  to  inspect  the  deeds,  and  to  produce  them 
before  the  examiner  and  in  Court  (z). 

If,  however,  the  mortgagor  were  himself  liable  to 
produce  the  deeds,  the  mortgagee  may  be  compelled 
to  produce  them  by  those  persons  to  whom  the  mort- 
gagor is  liable,  if  he  have  actual  or  constructive  notice 
of  their  claims  (^) ;  but  he  ought  not  so  to  produce 
them  without  the  consent  of  the  mortgagor  or  an  order 
of  the  Court  (/). 

If  a  deed  have  been  executed  by  a  mortgagee 
affecting  the  title  of  several  mortgagors,  it  seems  that 
the  first  who  redeems  is  entitled,  if  he  so  elect,  to 
have  the  deed,  he  entering  into  a  covenant  with  the 
mortgagee  for  its  production  ;  and  it  appears  that  the 
mortgagee  must  bear  the  costs  of  preparing  and 
executing  the  deed  of  covenant  {m). 

Where  deeds  relating  to  mortgaged  property  (the 
mortgage  being  absolute  at  law,)  come  into  the  cus- 


(g)  See  supra,  p.  524. 

{h)  JSjxirke  v.  MontrioUf  1 
Y.  &  C.  103;  Addison  v. 
Wall-er,  4  Y.  &  C.  447  ;  Broome 
V.  LockJuirt,  10  Sim.  421  ; 
Danier  v.  Lord  PortarlingUm, 
15  Sim.  380 ;  R.  P.  C.  Rep. 
supra,  149. 


{%)  PhilUpB  V.  Evan^  2  Y. 
&  C.  (N,  C.)  G47. 

(k)  Dart,  271,  and  the  cases 
there  cited. 

(Q  Lambert  v.  Rogen,  2 
Mer.  490. 

{m)  Capper  v.  TerringtoH,  1 
Coll.  103. 
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tody  of  a  Court  of  equity  by  means  and  in  the  course 
of  a  reasonable  and  proper  administration  of  the 
mortgagee's  estate,  the  costs  of  removing  them  out 
of  Court  upon  the  mortgage  being  paid  off  must  be 
borne  by  the  mortgagor  (n). 

If  deeds  are  stolen  from  the  custody  of  a  mort-  Deeds  stolen 
gagee,  his  security  is  not  thereby  affected  as  against 
the  mortgagor,  nor  is  he  Uable  to  make  any  compen- 
sation to  the  mortgagor  for  the  injury  to  the  title ; 
but,  on  a  reconveyance,  he  must  give  the  mortgagor  a 
bond  of  indemnity  against  being  called  on  to  pay 
over  again  the  mortgage  money  and  interest  (o) ; 
should  he,    however,   destroy  the    deeds    inadvert-  --deeds  destroy- 

•^  ed  by  mortgagee. 

ently  (jd),  or  lose  them  negligently  (q),  he  must  at  his 
own  expense  procure  attested  or  office  copies  of  such 
as  can  be  thus  replaced,  and  make  compensation  for 
the  injury  done  to  the  title  by  the  loss  of  the  originals. 
And  a  mortgagee  will  not  be  allowed  to  sue  a  mort- 
gagor upon  a  bond  given  as  a  collateral  security,  if 
he  has  put  it  out  of  his  own  power  to  produce  the 
title  deeds,  and  cannot  therefore  give  them  up  on  a 
reconveyance  (r).     A  mortgagee  whose  security  turns  when  mortgagee 

.  -i-i-i*.  .  may  retain  deeds 

out  bad  may  retam  his  mortgage  deed,  if  it  contain  a  after  conveyance 

of  the  estate. 

covenant  for  payment  of  the  money  (*). 

(n)' Burden    v.    Oldaker,    1  SiuL  Z25  ;  Brovm  y.  Setoelly  11 

Coll.  105  ;  Wetherell  v.  ColliTut,  Ha.  49. 

3  Madd.  255,  {q)  Lord  MiddleUm  v.  Eliot, 

(o)  Stokoe  V.   Robson,   3   V.  15  Sim.  531. 

&  B.  51  ;  19  Ves.  385 ;  SheU  (r)  ScTioole  v.  Sail,  1  Sch.  <fe 

mardiM  v.  Harrop,  6  Madd.  Lef.  176. 

39.  («)    Opie    V,    Godolphin,     2 

(p)  Eornby  v.  Matcham,  16  Eq.  Ca.  Ab.  284  ;  Pr.  in  Ch. 

548. 

TOL.    I.  MM 
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i^Mehoid  tiUe         As  respects  the  title  deeds  of  leasehold  property, 

the  law  is  the  same  as  with  those  of  freehold  estates ; 
the  original  lease  and  all  subsequent  documents  r^ 
lating  to  the  title  belong  during  the  term  to  the 
owners  of  the  legal  estate  in  the  lease ;  but  they  have 
no  claim  to  any  of  the  deeds  of  the  freehold  title  (/). 
And  after  the  expiration  of  a  lease  containing  core- 
nants  by  the  lessor,  the  lessor  is  not  entitled  to  the 
possession  of  the  indenture  as  against  the  lessee  («). 

Equitable  r^hts       Jt  19  a  verv  commou  case  that  property  to  which  a 

of  owners  of  •'  r     r       j 

■cpwrate  portions  get   of  title  decds   rclatcs  is  alienated  in  separate 

of  «n  estate.  *- 

portions ;  and,  in  this  case,  the  law  seems  to  be,  that 
the  owner  of  each  portion  has,  in  equity,  a  common 
property  in  the  deeds,  and  can,  by  a  suit,  compel  the 
owner  of  the  portion  in  whose  custody  they  are  to 
produce  them  («?).  But  the  owner  of  any  one  portion 
has  no  right  to  take  the  deeds  out  of  the  hands  of  the 
owner  of  any  other  portion ;  they  must  remain  in  the 
custody  in  which  accident  has  placed  them  (^).  And 
the  right  of  the  owner  of  any  portion  to  retain  the 
deeds,  if  he  has  chanced  to  get  possession  of  them,  is 
not  taken  away  by  his  having  previously  taken  a  cove- 
nant for  their  production  {y).  Nor  is  it  considered  to 
be  a  sufficient  reason  why  a  seller  should  retain  the 
deeds,  where  he  sells  the  property  in  respect  of  which 
he  retained  them,  that   he  had  covenanted  with  a 

{t)  Wiseman  v.    Westland,  1  2  Cox,  242 ;  Fain  v.  Ayen^  2 

Y.  &  J.  117  ;  ffarper  v.  Faul-  S.  &  a   633 ;  1  Russ.  356- 

der,  4  Madd  129.  259  ;  Sugd.  368  ;  Dart,  269. 

{u)  Hall  V.  Ball,  3  M.  &  Or.  (x)  Yea  v.    Field,  2  T.  R 

242.  708. 

{w)  Lambert    v.    Rogers,    2  (y)  S,  C. 
Mer.  489 ;  Burton  v.  Neville, 
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former  purchaser  of  part  of  the  estate  for  the  pro- 
duction of  thetn  {z).  But  the  seller  would  be  entitled 
to  have  the  covenant  recited  in  the  conveyance,  or 
indorsed  on  it,  and  might  fairly  require  a  covenant 
from  the  purchaser  to  perform  it. 

Upon  the  sale  of  an  estate  in  lots,  each  purchaser  is  '^^^  ^^  py^- 

^  ^  chaflera  to  the 

entitled  to  the  possession  of  such  of  the  deeds  as  relate  tiue  deeds  on 

^   ^  sale  in  lots. 

e^cclusively  to  his  own  lot ;  and,  in  such  a  case  or 
where  part  only  of  an  estate  is  sold,  the  holder  of  the 
portion  of  the  highest  value,  whether  the  seller  or  the 
purchaser,  is,  in  the  absence  of  agreement,  entitled  to 
the  custody  of  the  other  deeds,  giving  to  the  other  a 
covenant  to  produce  them  (a).     The  custody  of  the  a  aaie  in  iot«,  or 

.    ,  *  ,     "^  of  part  only,  of 

originals  ought,  however,  always  to  be  provided  for  by  an  estate,  should 

,.  .  i.       1  1  •         1  1  •       be  made  subject 

the  conditions  of  sale,  whenever  an  estate  is  sold  m  to  a  oondiuon  on 

the  point. 

lots,  or  part  of  it  is  retained  by  the  vendor ;  and 
facilities  should  be  afforded  to  all  persons  who  may 
become  interested  in  them,  to  inspect  and  take  copies 
of  them  as  occasion  may  require.     Sometimes  it  is  Nature  of  such 

conditions. 

stipulated  that  the  vendor  shall  have  the  option  of 
retaining  the  muniments,  and  covenanting  for  their 
production,  or  of  giving  them  up  to  the  purchaser  of 
the  largest  part  in  value,  or  the  purchaser  of  a  parti- 
cular lot,  and  compelling  him  to  covenant  for  their 
production.     But  this  practice  is  not  to  be  recom-  vendor  whining 

^  ^  ^  the  deeds. 

tnended ;  the  vendor  ought  to  decide,  before  the  sale, 
whether  he  will  retain  or  give  up  the  muniments, 

(e)  Sugd.  361.  estate   is  sold  in   lots,  Strong 

(a)  See  Sugd.   361 ;   Dart,  v.  Strtmgy  6  W.  R  455  ;    and 

94 ;  R  R  0.  E^p.  supra,  148.  (according  to  the  practice  of 

Such  covenants  must  be  pre-  conveyancers)   by  the  vendor 

pared  by  and  at  the  cost   of  where  part  only  of  the  estate 

the    covenantee    t!7h6r6     the  is  sold. 

M  M  2 
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and  to  stipulate  accordingly.  Vendors  generally 
prefer  to  retain  the  muniments,  for  they  fed  and 
understand  the  danger  and  inconvenience  of  parting 
with  them,  while  the  liability  to  which  a  covenant 
for  production  subjects  themselves  is  remote,  and  not 
very  perceptible  to  an  unprofessional  person.  In 
practice,  very  little  injury  does  result  to  persons 
from  entering  into  covenants  to  produce  deeds,  for  if 
the  covenantor  part  with  the  deeds  without  procuring 
himself  to  be  exonerated  from  his  covenant,  the 
covenantee  usually  prefers  to  trace  the  deeds,  and 
obtain  the  inspection  of  them  by  his  equitable  right, 
than  to  bring  an  action  against  the  covenantor,  in 
which  he  could  only  recover  damages,  perhaps  of 
trifling  amount. 
'Vt'u^dti^^*  It  is  very  seldom  stipulated  on  sales  that  the  title 
with  a  third       dccds  shall  be  deposited  for  the  benefit  of  all  parties  ; 

but  it  may  sometimes  be  desirable  to  stipulate  that  a 
particular  deed  shall  be  so  deposited  in  the  hands  of 
some  banker  or  other  person  named  in  the  condition, 
or  to  be  selected  by  the  parties.  The  form  of  such 
condition  must  depend  on  the  circumstances  of  each 
case. 
BMtination  of         Whcu  au  cstatc  is  sold  in  lots  of  nearly  equal  value, 

deeds  when  sale  *'      *• 

is  in  lots  of        Jt  is  usual  to  Stipulate,  that,  if  all  the  lots  are  sold,  the 

nearly  equal  ^ 

▼aiue;  purchaser  of  the  largest  part  in  value  of  the  estate 

shall  have  the  deeds,  and  that,  if  any  of  the  lots  remain 
unsold,  the  vendor  shall  retain  the  deeds  until  he  has 
sold  the  whole  estate,  when  they  are  to  be  delivered 
to  the  purchaser  of  the  largest  portion  in  value. 

-  in  lots  of  yery      Whcu  the  salc  is  made  in  lots  of  very  different 

different  Talnes ;  •' 

values,  the  stipulation  made  is  generally  to  the  effect 
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that  the  purchaser  of  the  most  important  lot  shall 
have  the  deeds,  entering  into  a  covenant  for  their  pro- 
duction to  the  other  purchasers,  and,  if  necessary,  to 
the  vendor.  If  no  provision  is  made  as  to  the  costs 
of  such  covenants,  each  purchaser  is  bound  to  bear 
his  own  costs  (i). 

If  part  only  of  the  estate  be  sold,  the  vendor  almost  —when  part  of 

.  .  .  an  estate  is  sold. 

always  stipulates  that  he  will  retain  the  deeds. 

The  condition  should  provide  for  the  delivery  of  the  ^^^^^  ^f 
deeds  to  the  purchaser  of  the  largest  lot  in  value ;  ^^^ i®*" 
"  the  largest  lot "  simply  means  not  the  most  valuable, 
but  the  most  extensive  lot  (c). 

A  purchaser  is  not  bound  to  rely  on  his  equitable  ^^'[Lted 
right  to  the  production  of  his  title  deeds :  if  he  «>p^««» 
cannot  have  the  deeds  themselves,  he  is,  in  the  ab- 
sence of  a  stipulation  to  the  contrary,  entitled  to  be 
furnished,  at  the  vendor's  expense,  with  an  attested 
copy  of  every  document  material  to  the  proof  of  a 
sixty  years'  title,  except  instruments  on  record  {d)^ 
and  with  a  covenant  for  the  production,  at  his  own  ;°<i  covenants 

*  ...  for  production. 

expense,  of  the  originals  {e) ;  and  it  is  said,  that  the 
covenant  must  be  entered  into  by  those  in  whose 
custody  the  deeds  legally  are  (/).  This  covenant  will 
run  with  the  purchased  lands ;  and  Lord  St.  Leonards 

(6)  Strong  v.  Strang,  6  W.  R  Esp.  640 ;  Campbell  v.  Camp- 

455.  hell,  Sugd.   374,  375;  Cooper 

(c)  Griffiths  v.  Hatchard,  18  v.  Emmery,  1  Ph.  388  ;  Yates  v. 

Jur.  694  j    23  L.  T.    295  ;  1  Plumhe,  2  S.  <k  G.  174. 
Kaj&  J.  17  ;  Soott  v.  Jackman,  (e)  Barclay  v.  Raine,  1  S.  <fe 

21Beav.  110.  S.   449.     See  9  Jarm.   Conv. 

{d)  Dare  v.  Txicker,  6  Ves.  98,  note. 
460  ;  Bov>ghUm  v.   Jewell,   15  (/)  Gabriel  v.  Smith,  16  Q. 

Vea.  176  ,  Berry  v.  Y(mng,  2  B.  847. 
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Gorenant  inn- 
ning  with  the 
land. 


By  whom  each 
covenants  are 
entered  into. 


Notice  of  the 
ooTeoant  to  be 
indoned  on  the 
deeda. 


Anignecs  of  a 
bankrupt. 


states  that  the  batter  opinion  is  it  runs  also  with  and 
binds  the  owners  of  the  lands  retained  (y).  Attested 
copies  are  mere  waste  paper  against  strangers  {h). 

In  practice,  such  a  covenant  for  the  production  of 
deeds  as  will  run  with  the  land  can  seldom  be  bad ; 
and  therefore,  relying  on  the  equitable  right  to  pro- 
duction, the  want  of  such  a  covenant  is  seldom  made 
an  objection  to  the  title  on  behalf  of  a  wiUing  pur- 
chaser. Indeed,  it  is  the  opinion  of  a  large  portion 
of  the  profession,  that  the  want  of  such  a  covenant 
is  in  no  case  a  valid  objection  to  a  title  (t).  In 
cases  of  this  nature,  a  covenant  is  usually  taken  from 
the  tenant  for  life,  mortgagor,  or  other  partial  or 
equitable  owner,  or  from  any  of  the  vendors  who  are 
in  a  situation  to  covenant,  partly  with  a  view  of  obtain- 
ing iome  legal  right  although  limited  or  insufiScient, 
but  principally  as  an  express  declaration  of  tbe  pur- 
chaser having  an  interest  in  the  deeds.  And  in  every 
case  of  this  kind  (indeed,  in  every  case  of  covenant  for 
production),  a  notice  of  the  covenant  should  be  in- 
dorsed on  the  instruments  covenanted  to  be  produced, 
so  as  to  affect  every  person  into  whose  hands  they 
come  with  notice  of  the  equitable  right. 

Assignees  of  a  bankrupt,  when  selling  property 
of  which  they  retain  the  deeds,  must  enter  into  cove- 
nants for  their  production  limited  to  the  time  of  their 
continuance  as   assignees  {i) ;    and  there  seems  no 


(g)  Sugd.  377  ;  and  see  On- 
slow V.  Lord  Londesboro  10 
Hare,  67.  Dart,  358  ;  R.  P. 
C.  Rep.  supra,  145. 

(h)  Sugd.  375,  but  see  Dart, 


441. 

(t)  See  Sugd.  378. 

{k)  Ex  parte  Stuart^  2  ¥f^ 
215. 
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reason  why  the  same  rule  should  not  apply  to  trustees 
and  mortgagees.  On  a  sale  by  fiduciary  vendors  it  is 
usual  to  insert  a  proviso  for  determining  the  vendor*s 
liability  upon  their  selling  the  land,  in  respect  of 
which  the  title  deeds  are  retained,  and  procuring  a 
substituted  covenant  for  production  from  the  party 
entitled  on  such  sale  to  the  deeds :  its  insertion 
should  be  stipulated  for. 

It  is  an  undecided  point,  whether,  under  a  covenant  Whether  a  oove- 
for  further  assurance,  a  purchaser  who  has  not  ob-  uon  can  ^  oom- 
tained  the  title  deeds,  or  a  covenant  to  produce  them,  wrenaltfoT 
can  require  a  covenant  for  their  production  to  be  Jioe.*'*"" 
executed  to  him  (/) ;  but  the  better  opinion  seems  to 
be  that  he  has  no  such  right  (m). 

In  consequence  of  the  vendor's  liability  with  respect  Conditiong 

Ai»*v*  ixxj  •  1  Ai»Ai       restrictive  of 

to  fumishmg  attested  copies  and  covenants  for  the  purchasei's 
production  of  deeds,  it  should  be  stipulated,  on  a  sale  Spil!*^  ** 
in  lots,  that  the  expense  of  attested  and  other  copies 
shall  be  borne  by  the  purchaser  requiring  them,  for 
otherwise  the  vendor  may  be  put  to  a  ruinous  expense. 
Indeed,  in  all  cases  in  which  attested  copies  can  be 
required,  it  is  better  to  stipulate  that  they  shall 
be  furnished  at  the  cost  of  the  purchaser;  a  con- 
dition to  this  eflFect  always  reduces  to  a  very  small 
number  the  attested  copies  called  for,  and  often 
induces  the  purchaser  to  dispense  with  them  alto- 
gether. The  condition  should  be  very  clearly  ex- 
pressed {n). 


(Z)  Fain  v.  Ayers,  2  S.  <fe  S.  (m)  Sugd.  364. 

533  ;  EcUlett  t.  Middletan,  1  (n)  See  Petenan  v.  Elwei^  6 

Ruflfl.  256-7  ;  Dart,  511.  W.  R.  611. 
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To  whom  drafts        In  coiicludmg  the  observations  on  this  subject,  it 
long.  may  be  proper  to  remark,  that  drafts  and  copies  of 

deeds  belong  not  to  the  solicitors,  but  to  the  persons 
at  whose  expense  they  were  made,  and  this  whether 
such  persons  are  or  are  not  entitled  to  the  custody  of 
the  originals  (p). 

(o)  Ex    parte    HorsfaU,    1  A  E.  171 ;  Davidaon  y,  Napier^ 

R  &  C.  528  ;  Ex  parte  Holds-  1  Sim.  297  ;  Sugd.  4d3 ;  Darf^ 

worthy   4   Bing.    N.   C.    368;  364. 
Ihe  d.  Strode  v.  SecUofiy  2  Ad. 
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GENERAL   CONDITIONS  (4 


1.  Freeholds  or  Copyholds  in  One  Lot. 

1.  No  person  shall  at  any  bidding  advance  less  than     i-  frbbholds 

£ ,  and  no  bidding  shall  be  retracted ;   the  highest    ^n,  oh«  lot. 

bidder  shall  be  the  purchaser  ;  and  if  any  dispute  arise 
respecting  a  bidding,  the  property  shall  be  put  up  again 

and  resold  (2)). 

2.  The  purchaser  shall,  immediately  after  the  sale,  pay 

a  depositee)  of per  cent,  of  his  purchase  money  into 

the  hands  of (d),  and  sign  the  subjoined  agreement. 

3.  The  fixtures  (e)  and  the  timber  (/),  and  other  trees, 
tellers,  pollards,  saplings  and  underwood  upon  the  pro- 
perty, down  to  the  value  of  1«.  per  stick,  shall  be  paid 

(a)  It  ifl  not  probable  that  the  whole  of  the  General  Conditions  here 
given  will  be  necessary,  or  ought  to  be  nsed  for  any  one  sale ;  but  a 
selection  may  in  most  instances  be  made  from  them  sufficient  for  all 
ordinary  cases.  Other  forms  of  General  Conditions  will  be  found 
infra,  pp. 

(P)  As  to  bidding,  and  stipulations  that  biddings  shall  not  be 
retracted,  vide  supra,  p.  450. 

(c)  With  respect  to  the  deposit,  vide  supra,  p.  451. 

{d)  In  London  sales,  usually  the  auctioneer ;  in  country  sales,  the 
vendor's  solicitor. 

(e)  If  it  be  intended  that  the  fixtures  shall  be  paid  for  by  the 


(/)  As  to  what  is  timber,  see  Dart,  85  n ;  and  as  to  trustees  paying 
in  mistake  the  price  of  timber  to  a  tenant  for  life,  see  22  &  23  Yiot. 
c.  37,  s.  13.  On  a  contract  for  sale  of  a  copyhold  estate  at  a  fixed 
price,  and  the  timber  at  a  valuation  previously  made,  the  vendor 
is  not  bound  to  show  any  licence,  custom,  or  grant,  to  cut  tiie  timber, 
Crosss  V.  Keene,  9  Ha.  469. 
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L  FBUHOLDfl    fo^  \yj  the  puTchaser  at  a  Yalaation  to  be  made  by  two 

XI  on  LOT.      [persons  (g),  one  to  be  named  by  the  vendor,  and  the 

other  by  the  purchaser,  or  by  an  umpire  to  be  appointed 

by  the  valuers ;   but  if  either  the  vendor  or  purchaser 

shall  refuse  or  neglect  to  name  a  valuer,  or  to  notify  it  in 

writing  (ft)  to  the  opposite  party,  on  or  before  the day 

of next,  or  if  the  valuer  named  by  either  party  shall 

refuse  or  neglect  to  act,  then  the  valuation  shall  be  made 
by  the  valuer  (if  duly  notified  as  aforesaid)  of  the  other 
party  alone.  If  no  such  valuation  as  aforesaid  shall  be 
made,  then  the  said  fixtures,  trees,  tellers,  pollards,  sap- 
lings, and  underwood,  shall  be  paid  for  by  the  purchaser] 
at  their  fair  value  (i). 

4.  The  title  shall  commence  with ,  dated  &c.  (j) 


purohaser,  a  eondition  of  this  sort  should  always  be  employed,  for 
otherwise  they  would  probably  be  held  to  go  with  the  freehold,  and 
to  be  included  in  the  contract  for  the  sale  of  the  property  to  which 
they  are  attached;  CoUgrave  y.  J)io9  Santos ,  2  B.  &  G.  76;  S.  C. 
3  D.  &  R.  255 ;  Beck  y.  BeboWy  1  P.  Wms.  p.  94.  See,  however, 
Lord  Hardwicke^B  dictum  to  the  contrary.  Ex  parte  Quincy,  1  Atk. 
477.  Trustees  should  take  care  that  they  do  not  incumber  their 
sales  by  conditions  for  the  purchase  of  fixtures  belonging  to  a  tenant 
for  life, 

(jff)  Instead  of  the  words  within  brackets,  it  will  often  be  sufficient 

to  say,  valuers  or  their  umpire  appointed  in  the  usual  way, 

or  otherwise. 

(A)  Tew  V.  JETarrM,  11  (^  B.  7 ;  Bradley  v.  Ltnidon  and  N.  W. 
Railway^  5  Exch.  769. 

(»)  Where,  as  in  the  earlier  part  of  this  condition,  the  mode  of 
valuation  is  specified,  it  must  be  strictly  followed;  and  if  Ute 
referees  fail  to  agree  upon  the  price,  or  to  name  an  umpire,  the  Gonit 
can  give  no  relief,  Darhey  v.  Whitakery  4  Drew.  134;  but  it 
appears  that  a  general  agreement  to  purchase  "  at  a  fair  valuation*' 
may  be  enforced,  and  that  the  Court  will,  if  necessary,  diieet  a 
reference  to  ascertain  the  price :  MUnee  v.  Oery,  14  Yes.  400  ;  Cootk 
V.  Jackson^  6  Ves.  12  ;  Pritchard  v.  Ovey,  IJ.  &  W.  896 :  Price  j. 
Asaheton,  1  T.  &  0.  62;  Dart,  114.  See  further  on  the  subject  of 
purchasing  at  a  valuation,  Cannan  v.  Fowler,  2  Com.  L.  Rep.  43;  14 
C.  B.  181. 

(J)  This  is  given  as  an  example  of  conditions  restrictive  of  the 


i 
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and  the  purchaser  shall  not  require  the  production  of,     ^-  '"sholdb 

J      ,  ,  1  .       X-  .    .^.  .  OR  00PTH0LD8 

or  investigate,  or  make  any  objection  or  requisition  in      in  okx  lot. 
respect  of  the  prior  title,  whether  such  prior  title  appear  ~~ 

by  recital,  statement,  covenant  for  production  or  other- 
wise, or  do  not  appear  at  all. 

5.  The  purchaser  shall  assume  that  every  former  owner 
of  any  part  of  the  property,  whose  widow  (if  any)  would 
have  been  entitled  to  dower  [freebench  (A;)],  and  is  not 
mentioned  in  the  title,  did  not  leave  a  widow  (I)/ 

6.  Every  deed  [entry  on  or  copy  of  court  roll  (A)], 

and  document  dated  more  than years  ago  shall  be 

conclusive  evidence  of  everything  recited,  stated,  noticed, 
assumed,  or  implied  therein  (m),  [and  of  the  contents  and 
due  execution  of  every  deed,  will,  and  other  document 
recited,  stated,  or  noticed  therein,  and  of  which  neither 
the  original  nor  an  attested  copy,  nor  the  probate  nor  an 
office  copy,  nor  an  effective  covenant  for  production  is  in 
the  vendors  possession;  and  shall  also  be  conclusive 
evidence  that  no  such  recited,  stated,  or  noticed  deed, 
will,  or  other  document  contained  anything  material  to 
the  title,  other  than  what  is  so  recited,  stated  or^noticed ; 


oommeneement  of  title :  and  it  is  so  worded  as  to  preclude  a  purchaser 
firom  taking  any  objection  to  the  earlier  title,  whether  he  ascertain  its 
invalidity  aliunde  or  from  the  abstract :  see  Hume  y,  Bentley,  5  De 
G.  &  S.  520,  and  supra,  p.  479.  Other  special  conditions  to  the 
same  effect  will  be  found  infra  under  the  proper  head.  It  is  super- 
fluous to  provide  that  the  vendor  ''shall  deduce  a  good  title,*'  or 
'^  shall  deduce  a  good  title  subject  to  these  conditions;"  for  every 
vendor  is  by  the  contract  for  sale  bound  to  deduce  a  good  title,  unless 
and  except  so  far  as  he  stipulates  to  the  contrary :  Sugd.  14. 

{k)  Applicable  only  to  copyholds. 

(/)  In  the  absence  of  such  a  condition,  the  vendor  is  often  put  to 
much  trouble  and  cost  in  proving  the  non-existence  of  a  person,  of 
nrhom  nothing  is  known. 

(m)  The  condition  usually  stops  at  this  point :  the  state  of  most 
titles  is  not  such  as  to  render  the  subsequent  part  of  the  condition 
necessary.  See  the  observations,  supra,  p.  490,  on  the  employment  of 
snoh  a  condition  as  that  in  the  text,  and  the  proper  time  to  be  fixed 
for  making  redtals  evidence. 
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I.  fBUHOLM     and  the  purchaser  shall  not  require  the  production  of, 
Di  oOT^ioT^    ^^^  make  any  objection  or  requisition  in  respect  of  any 

such  deed,  will,  or  document.] 

7.  The  expense  of  the  production,  inspection,  and 
examination,  and  of  making  and  furnishing  abstracts  [of 
the  court  rolls  and]  of  all  deeds,  documents,  evidences, 
and  mimiments  of  title  (if  any)  not  in  the  vendor's  posses- 
sion, and  of  obtaining,  making,  and  producing  all  office, 
attested,  and  other  copies  of  or  extracts  from  [court' 
rolls  («),]  records,  registers,  deeds,  wills,  probates,  letters 
of  administration  and  other  documents,  whether  in  the 
vendor's  possession  or  not,  and  of  obtaining,  making,  and 
producing  all  declarations,  certificates  and  other  evidence 
whatever  not  in  the  vendor's  possession,  and  of  obtaining 
any  information  not  in  the  vendor's  knowledge,  whether 
such  production,  inspection,  examination,  copies,  extracts, 
declarations,  certificates,  or  other  evidence  or  information 
shall  be  required  for  the  completion  or  verification  of  the 
title  or  abstract,  or  for  any  other  purpose,  shall  be  bome 
by  the  purchaser ;  and  the  purchaser  shall  also  bear  the 
expense  -of  all  searches,  inquiries,  and  journeys  for  the 
above  purposes  or  any  of  them  (o).  The  purchaser  shall 
not  require  the  production  of  any  deed  or  other  document 
not  in  the  vendor's  possession,  of  which  the  vendor  shall 
produce  an  attested  copy,  nor  make  any  objection  on  Uie 
ground  of  any  existing  covenant  for  the  production  of 
muniments  of  title  being  invalid  or  insufficient  or  not 
running  with  the  land  or  otherwise,  nor  require  any  other 
covenant  for  the  production  of  any  such  muniments^  nor 


(n)  If  the  tide  require  it,  add  grants  from  the  Crown,  Acts 
of  Parliament,  awards,  or  other  expressions. 

(o)  On  the  subject  of  the  foregoing  portion  of  this  condition,  vide 
supra,  p.  4S5.  If  the  words  relating  to  the  verification  of  the  abstzaot 
be  omitted,  the  condition  will  only  protect  the  vendor  from  tiie 
necessity  of  furnishing  attested  or  other  copies  of  instruments,  wbiek 
have  been  produced  for  the  verification  of  the  abstract,  but  cannot  be 
delivered  up  to  the  purchaser,  and  from  the  necessity  of  producing 
instruments  which  are  not  essential  to  the  verification  of  the  abstract 
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make  any  objection  on  account  of  the  absence  thereof,  '.  tRnnoLM 
but  shall  be  satisfied  in  all  respects  with  such  existing  „  oie  lot. 
covenant  {p). 

8.  The  purchaser  shall  admit  the  identity  of  the  pro- 
perty purchased  with  that  comprised  in  the  muniments 
offered  by  the  vendor  as  the  title  to  such  property,  upon 
the  evidence  afforded  by  a  comparison  of  the  descriptions 
in  the  particular  and  muniments,  and  of  a  declaration,  to 
be  made  (if  required)  at  the  purchaser's  expense,  that  the 
purchased  property  has  been  enjoyed  according  to  the 
title  for years,  and  of,  &c  {q), 

9.  The  property  is  believed  and  shall  be  taken  to  be 
correctly  described  as  to  quantity  and  otherwise,  and  is 
sold  subject  to  all  the  chief  and  other  rents,  rights  of 
way  and  water,  and  other  easements  (if  any)  charged  or 
subsisting  thereon ;  and  if  any  error,  mis-statement,  or 
omission  in  the  particular  be  discovered,  the  same  shall 
not  annul  the  sale,  nor  shall  any  compensation  be  allowed 
by  the  vendor  in  respect  thereof  (r). 


{p)  With  respect  to  oovenants  for  the  produotion  of  title  deeds, 
see  snpra,  p.  533  ;  the  last  sentence  of  this  condition  is  in  many  cases 
unnecessary. 

(q)  State  any  other  evidence  the  vendor  may  have,  snch  as  old 
maps ;  and,  if  circumstances  require  or  make  it  convenient,  omit  the 
offer  of  a  declaration.  With  regard  to  the  evidence  of  identity  of 
parcels  which  a  purchaser  may  require,  and  to  conditions  on  the  sub- 
ject, see  supra,  p.  491.  The  conditions  in  the  text  will  be  sufficient 
for  ordinary  cases ;  but  others,  of  a  more  stringent  and  more  specific 
nature,  will  be  found  infira  under  the  proper  title  among  special  con- 
ditions, see  p.  602.  If  the  descriptions  in  the  muniments  differ 
among  themselves,  and  with  those  of  the  particular,  the  condition  in 
the  text  may  be  insufficient :  Flower  v.  Hartopp^  6  Beav.  476. 

(r)  Instead  of  the  latter  part  of  this  condition,  the  following  may 
be  used  : 

And  if  any  error,  mis-statement,  or  omission  in  the 
particular  shall  be  discovered,  compensation  shall  be 
allowed  or  given  by  the  vendor  or  purchaser  as  the  case 
may  require;   such  compensation  to  be  settled,  regard 
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I.  mmovDB        10.  The  purchaser  shall  pay  the  remainder  of  his  pur- 
**nr^iri°LOT!'    chase  money,  and  the  value  (to  be  determined  as  above 

provided)  of  the  fixtures,  and  the  timber  and  other  trees, 

tellers,  pollards,  saplings,  and  underwood,  on  the day 

of next(«),  at  the  office,  No.  — , street,  in , 

of  Messrs. ,  the  vendor's  solicitors,  to  the  vendor  or 

ag  he  shall  direct ;  and  upon  such  payment  the  vendor 
and  all  other  necessary  parties  (if  any)  will  execute  a 
proper  assurance  {t)  of  the  premises  to  the  purchaser ; 
but  such  [surrender  and]  assurance,  and  every  other 
assurance  and  act  (if  any)  which  shall  be  required  by  the 
purchaser  for  getting  in,  surrendering,  or  releasing  any 
outstanding  estate,  right,  title,  or  interest,  or  for  com- 
pleting or  perfecting  the  vendor's  title,  or  for  any  other 
purpose,  shall  be  prepared,  made,  and  done  by  and  at  the 
expense  of  the  purchaser;  and  every  such  assurance 
shall  be  left  not  less  than  ten  days  before  the  said  — - 

day  of next,  at  the  office  aforesaid,  and  the  expense 

of  the  perusal  on  behalf  of  and  execution  and  acknow* 


being  had  to  the  purchase  money,  by  the  auctioneer  at 

the  present  sale,  {or  by  two  surveyors,  or  their  umpire  in 

the  usual  way]. 

Another  variation  of  this  condition  will  be  found  infra,  649  n.  (k). 
With  respect  to  misdesoriptions  in  the  partioolar,  and  u  to  eon- 
pensation,  see  p.  493.  Under  such  a  condition  as  that  in  the  text)  t 
purchaser  has  been  held  bound  to  complete  without  oompeDsatiao 
where  the  vendor  sold  land  which  he  described  as  containing  lfl<  Sr. 
8p.,  and  shewed  a  title  to  only  3/».  24r. :  NicoU  v.  ChanAen,  U 
C.  B.  996.  As  to  an  agreement  to  refer  being  an  aooeptanoe  of  tte 
title,  see  Clay  y.  JRufford,  8  Ha.  290;  and  as  to  mutual  oompeiuttioBi) 
Leslie  v.  Tompeon,  9  Ha.  268. 

(«)  A  fair  interval  sbould  be  allowed  for  investigating  ihe  title  tod 
preparing  the  conveyance :  a  quarter-day  is  usually  fixed,  for  the 
oonyenienco  of  apportioning  rents  and  outgoings. 

(0  Or,  if  copyhold,  make  and  execute  a  proper  surrender 
and  assurance.  The  condition  in  the  text  will  prevent  a  litigiom 
purchaser  from  insisting  on  the  personal  presenoe  of  the  vendor  when 
the  purchase  money  is  paid ;  see  Viney  v.  Chaplin,  2  De  G.  &  Jo.  468 ; 
and  Borrodaile  v.  Smart,  6  W.  R.  270. 
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ledgment  by  all  parties  (other  than  the  render)  of  all    *•  '"msoi-m 

"  i.  .1^1,,,  1         .1  OK  0OPTHOLD8 

finch  assurances  as  aforesaid  shall  be  borne  by  the  pur-  iv  ohi  lot. 
chaser  (w).  [The  vendor  is  a  mortgagee  [trustee]  selling 
under  a  power  of  [trust  for]  sale,  and  the  concurrence 
of  the  mortgagors  [parties  beneficifdly  interested]  shall 
not  be  required.  And  the  purchaser  shall  not  be  entitled 
to  any  other  covenant  than  several  covenants  by  the 
vendor  and  other  conveying  parties  (if  any)  that  they 
respectively  have  not  incumbered.] 

11.  The  rents  or  possession  will  be  received  or  retained 
and  the  outgoings  discharged  by  the  vendor  up  to  the 
said day  of next,  and  as  from  that  day  the  out- 
goings shall  be  discharged  and  the  rents  or  possession 
taken  by  the  purchaser  {v) ;  and  such  rents  and  outgoings 
shall,  if  necessary,  be  apportioned  between  the  vendor 
and  the  purchaser  for  the  purpose  of  this  condition.  If, 
from  any  cause  whatever^  the  purchase  shall  not  be  com- 
pleted on  the  said  ■    -  ■  day  of next,  the  purchaser 

shall  pay  interest  on  the  remainder  of  his  purchase 
money  and  on  the  aforesaid  value  of  the  fixtures,  and 


(u)  This  part  of  the  condition  is  somewhat  stringent ;  the  neces- 
sity for  using  it  may  he  seen,  supra,  p.  499.  In  the  ahsence  of  stipu- 
lation, if  it  should  he  found  necessary,  for  the  purpose  of  getting  in 
outstanding  estates,  that  other  persons  than  the  vendor  should  he 
parties  to  the  conveyance,  the  vendor  must  pay  the  costs  thus  occa- 
sioned ;  hut  the  purchaser  cannot  insist  upon  haying  the  estates  pre- 
viously conveyed  to  the  vendor  hy  a  separate  deed :  Reeves  v.  OUl, 
1  Beav.  375. 

{v)  At  law,  a  purchaser  who  takes  possession  before  conveyance, 
paying  interest  on  his  money,  is  only  tenant  at  will  to  tlie  vendor, 
and  may  he  ejected  without  notice  if  he  fail  to  pay  the  interest: 
Doe  d.  Tomes  v.  Chamber lainey  5  M.  &  W.  14 ;  Tarte  v.  Darby ,  16 
M.  &  W.  601.  As  to  the  effect  of  a  contract  for  purchase  hy  a 
tenant,  see  Doe  d.  Gray  v.  Stanion,  1  M.  &  W.  700-1.  A  condition 
that  '*  the  purchaser  shall  be  entitled  to  the  rents  and  profits  of  such 
parts  of  the  estate  as  are  let,"  from  a  given  date,  does  not  at  law 
entitle  him  to  a  casual  profit  arising  otherwise  than  from  lands  let, 
tf .  ^.  to  a  manorial  fine,  between  that  date  and  the  oonveyancd :  Barl 
of  JSardwiche  v.  Lord  Sandys,  12  M.  k  W.  761. 


544  CONDITIONS    OF   SALE. 

L  nnnoLDB    timber  and  other  trees,  tellers,  pollards,  saplings,  and 

OB    OOPTHOLDe  i  t  \.  t>  * 

iH  OHB  LOT.  underwood,  at  the  rate  of  —  per  cent,  per  annum  nom 
that  day  until  the  purchase  shall  be  completed ;  and  shaD 
not  be  entitled  to*  any  compensation  for  the  vendor's 
delay,  or  otherwise  {w). 

12.  The  vendor  will  retain  such  muniments  of  title  as 
relate  to  other  property  not  included  in  the  saleCx),  and 
enter  into  usual  covenants  with  the  purchaser  for  the 
production  and  furnishing  copies  thereof,  such  covenants 
to  be  prepared  by  and  at  the  expense  of  the  purchaser  (y), 
and  to  be  made  determinable  on  the  vendor's  parting 
with  the  muniments  and  procuring  (without  expense  to 
the  purchaser)  the  person  or  persons  to  whom  the  same 
shall  be  delivered,  to  enter  into  similar  covenants  vith 
the  purchaser,  or  the  persons  for  the  time  being  entitled 
to  the  benefit  of  the  vendor's  covenants. 

13.  The  purchaser  shall  send  his  objections  and  requi- 
sitions (if  any)  in  respect  of  the  title  and  all  matters 
appearing  on  the  abstract,  particular,  or  conditions,  to 

the  office  aforesaid  within days  from  the  day  of  the 

delivery  of  the  abstract  (s),  and  in  this  respect  time  shall 
be  of  the  essence  of  the  contract ;  and  in  default  of  such 
objections,  and  requisitions  (if  none),  and  subject  only  to 


(tr)  On  this  snbjeot,  see  supra,  pp.  519. 

{x)  See  other  forms  of  this  condition,  infra,  pp.  570,  575, 587. 

{y)  As  to  this  oondition.  Tide  supra,  p.  531:  it  has  been  held  at  lav, 
Gabriel  v.  Smith,  15  Jur.  1125,  that  the  use  of  the  words  "&y  andat 
the  expense  of  the  purchaser,"  throws  on  the  porchaser  the  riak  as 
well  as  the  cost  and  trouble  of  finding  out  where  the  deeds  are,  and 
of  obtaining  a  covenant  for  their  production  ;  but  the  Tendor  is  sot 
thereby  relieved  from  the  obligation  of  producing  the  deeds  neces- 
sary for  verifying  the  abstract.  See,  however,  in  equity,  0#6ofW  t. 
Harvey y  7  Jur.  229 ;  Cotton  v.  Scudamore^  1  K.  &  J.  321,  Dart,  9S. 

(s)  In  order  to  give  effect  to  this  oondition,  the  abstract  deliTeied 
must  be  a  perfect  abstract :  vide  supra,  p.  458,  where  a  danae  frafflea 
by  Mr.  Dart  on  the  point  may  be  found ;  quasre  if  it  can  be  leM 
on  by  a  purchaser  concealing  facts  which  oast  a  doubt  on  the  titla; 
Warde  v.  Dickson,  7  W.  R.  148. 
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such  (if  «any),  shall  be  deemed  to  have  accepted  the  title,  i.  fresbolm 
And  if  ne  shall  insist  on  any  objection  or  requisition  as  u,  qitb  lot. 
to  the  title,  or  abstract,  or  evidence  of  title,  particular, 
conditions,  conveyance,  [surrender,]  or  otherwise,  which 
the  vendor  shall  be  unable  or  unwilling  to  remove  or 
comply  with,  the  vendor  may,  by  notice  in  writing,  to  be 
given  to  the  purchaser  or  his  solicitor,  at  any  time,  and 
notwithstanding  any  negotiation  or  litigation  in  respect 
of  such  objection  or  requisition  (a),  annul  the  sale,  and 
shall  thereupon  return  to  the  purchaser  his  deposit,  but 
without  any  interest  (6),  costs  of  investigating  the  title, 
or  other  compensation  or  payment  whatever  (c). 

14.  If  the  purchaser  shall  fail  to  comply  with  the 
above  conditions,  his  deposit  {d)  shall  thereupon  be  for- 
feited, and  the  vendor  shall  be  at  liberty  to  resell  the 
property t^),  at  such  time,  in  such  manner,  and  subject 
to  such  conditions,  as  he  shall  think  fit,  and  any  defi- 
ciency in  price  which  may  happen  on,  and  all  expenses 
attending  the  resale,  shall  immediately  afterwards  be 
paid  by  the  defaulter  to  the  vendor ;  and,  in  case  of  non- 


(a)  As  to  the  object  of  these  words,  vide  supra,  p.  458.  A  pur- 
chaser must  allow  a  reasonable  time  according  to  the  oiroamstances, 
for  answering  a  requisition,  JRoyou  v.  Paul,  28  L.  J.  Ch.  555. 

(b)  As  to  the  interest  and  expenses  which  a  purchaser  may  re- 
cover from  the  vendor  whose  title  proves  bad,  vide  supra,  p.  497. 

(c)  This  condition  should  never  be  omitted,  vide  supra,  p.  459 ; 
but  it  cannot  be  relied  on  by  a  vendor  who  knowingly  enters  into  the 
contract  with  a  clearly  defective  title  to  a  portion  of  the  estate ;  nor 
will  it  enable  him  to  refuse  to  show  a  title,  or  perhaps  in  any  case  to 
rescind  the  contract  as  against  a  purchaser  who  is  willing  at  once  to 
waive  the  objection  or  requisition,  and  take  the  property  without 
compensation ;  but  it  will  enable  a  vendor  who  has  a  good  title  to 
rescind  the  contract  upon  an  untenable  objection  being  taken  and 
persisted  in :  Dart,  81,  and  cases  there  cited. 

{d)  It  is  doubtful  whether  a  Court  of  Equity  will  give  effect  to 
this  part  of  the  condition,  vide  supra,  p.  454. 

(e)  As  to  the  necessity  of  employing  a  condition  on  this  point,  vide 
sapra,  p.  498. 
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I.    FRlBHOLDfl 

OB  OOPTHOLD0 

1H  OHB  LOT. 

Uemorandum  to 
be  indorsed  on 
the  condition!. 


\ 


Memonndnm 
of  sale  by  pri- 
▼ate  contract 
of  property 
unsold  at  the 
auction. 


payment,  shall  be  recoverable  by  the  vendor  as  liquidated 
damages. 


I, ,  of ,  hereby  acknowledge  that,  on  the  sale 

by  auction,  this day  of ,  of  the  property  mea- 

tioned  in  the  foregoing  particular,  I  was  the  highest  bidder 
and  was  declared  the  purchaser  thereof,  subject  to  the 

foregoing  conditions,  at  the  price  of  £ ,  and  that  I 

have  paid  the  sum  of  £ by  way  of  deposit  and  in 

part  payment  of  the  said  purchase  money,  to  (/) , 

and  hereby  agree  to  pay  the  remainder  of  the  said  pur- 
chase money  and  complete  the  said  purchase  according 
to  the  aforesaid  conditions. 

[Purchaser]. 
As  agent  for  the  vendor,  I  ratify  this 

sale,  and  acknowledge  the  receipt  of 

the  said  deposit  of  £ . 


[Aiu:tiofuer]{g). 


I, ,  of ,  hereby  acknowledge  that  I  have,  this 

—  day  of ,  purchased,  subject  to  the  foregoing  con- 


ditions, so  far  as  the  same  are  applicable  to  a  sale  by 
private  contract,  the  property  described  in  the  foregoing 

particular  at  the  price  of  £ ,  and  that  I  have  paid  the 

sum  of  £ by  way  of  deposit  and  in  part  payment  of 

the  said  purchase  money,  to ,  and  hereby  agree  to 

pay  the  remainder  of  the  said  purchase  money  and  com- 
plete the  said  purchase  according  to  the  aforesaid  con- 
ditions, so  far  as  the  same  are  applicable  to  a  sale  by 

private  contract. 

[Purchaser]. 

As  agent  for  the  vendor,  I  ratify  this 

sale,  and  acknowledge  the  receipt [   [Vendors  Agent], 
of  the  said  deposit  of  £• 


(/)  See  supra,  p.  537,  n.  (c). 

{g)  The  auctioneer  is  agent  for  both  parties  within  the  Statute  of 
Frauds,  Dart,  117,  and  his  signature  to  a  receipt  for  the  deposit 
referring  to  a  writing  containing  the  terms  of  the  agreement  wiH 
prevent  a  purchaser  from  availing  himself  of  the  Statute ;  Wood  r. 
Midgley,  2  Sm.  &  Gif.  115. 
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II.  Fkeeholds  or  Copyholds  in  Lots  (A). 

1.  No  person  shall  at  any  bidding  advance  less  than    n.  fbkiholds 

£ [for  lots ,  £ for  lots ,  or  £ for    °*j°rj>?8™ 

lots ].     No  bidding  shall  be  retracted.     The  highest 

bidder  shall  be  the  purchaser ;  and  if  any  dispute  arise 
concerning  a  bidding,  the  lot  shall  be  put  up  again  and 
resold. 

2.  Every  purchaser  shall,  immediately  after  the  sale, 

pay  a  deposit  of per  cent,  of  his  purchase  money, 

into  the  hands  of ,  and  sign  the  subjoined  agreement. 

3.  The  fixtures,  and  the  timber  and  other  trees,  tellers, 
pollards,  saplings,  and  underwood  upon  every  lot,  down  to 
the  value  of  Is.  per  stick,  shall  be  paid  for  by  the  purchaser 
at  a  valuation  to  be  made  by  two  [persons  (i),  one  to  be 
named  by  the  vendor  and  the  other  by  the  purchaser,  or 
by  an  umpire  to  be  appointed  by  the  valuers ;  but  if 
either  the  vendor  or  purchaser  shall  refuse  or  neglect  to 
name  a  valuer  for  the  purpose  aforesaid,  or  to  notify  it 

in  writing  to  the  opposite  party,  on  or  before  the day 

of next,  or  if  the  valuer  named  by  either  party  shall 

refuse  or  neglect  to  act,  then  the  valuation  shall  be  made 
by  the  valuer  (if  duly  notified  as  aforesaid)  of  the  other 
party  alone.  If  such  valuation  shall  not  be  made  as 
aforesaid,  then  the  said  fixtures,  trees,  tellers,  pollards, 
saplings,  and  underwood,  shall  be  paid  for  by  the  pur- 
chaser at  their  fair  value]. 

4.  The  title  shall  commence,  as  to  lots and , 

with  indentures  dated  the and  days  of , 

and  as  to  lots and ,  with  the  admission  of 

on  the day  of ;  and  no  purchaser  shall  require 

the  production  of  or  investigate  or  make  any  objection 


{h)  See  the  notes  to  Precedent  I,  snpra,  p.  537  et  seq. 

(i)  Or  by  two  valuers  or  their  umpire  appointed  in  the 
usual  way,  or  otherwise  at  their  fair  value. 

H  N  2 
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u.  ruxHOLM    or  requisition  in  respect  of  the  prior  titles  to  the  said  lots 
°*w  WW."*    respectively,  whether  such  prior  titles  appear  by  recital, 

statement,  covenant  for  production,  or  otherwise,  or  do 

not  appear  at  all. 

5.  Every  purchaser  shall  assume  that  every  former 
owner  of  any  part  of  the  property  whose  widow  (if  any) 
would  have  been  entitled  to  dower  [freebench],  and  is  not 
mentioned  in  the  title,  did  not  leave  a  widow. 

6.  Every  deed  [entry  on  or  copy  of  court  roll]  and 
document  dated  more  than years  ago,  shall  be  con- 
clusive evidence  of  everything  recited,  stated,  noticed, 
assumed  or  implied  therein,  [and  of  the  contents  and  due 
execution  of  every  deed,  will,  and  other  dociunent  recited, 
stated,  or  noticed  therein,  and  of  which  neither  the 
original  nor  an  attested  copy,  nor  the  probate,  nor  an 
office  copy,  nor  an  effective  covenant  for  production  is  in 
the  vendor's  possession,  and  shall  also  be  conclosire 
evidence  that  no  such  recited,  stated,  or  noticed  deed, 
will,  or  other  document  contained  anything  material  U) 
the  title  other  than  what  is  so  recited,  stated,  or  noticed ; 
and  no  purchaser  shall  require  the  production  of,  nor 
make  any  objection  or  requisition  in  respect  of  any  sudi 
deed,  will,  or  document]. 

7.  The  expense  of  the  production,  inspection,  and 
examination,  and  of  making  and  furnishing  abstracts  [of 
the  court  rolls  and]  of  all  deeds,  documents,  evidence, 
and  muniments  of  titie  (if  any)  not  in  the  vendor's  posses- 
sion, and  of  obtaining,  making,  and  producing  all  office, 
attested,  and  other  copies  of  or  extracts  from  [court 
rolls]  {j)  records,  registers,  deeds,  wills,  probates,  letters 
of  administration  and  other  documents,  whether  in  the 
vendor  s  possession  or  not,  and  of  obtaining,  making,  and 
producing  aU  declarations,  certificates,  and  other  evidence 
whatever  not  in  the  vendor's  possession,  and  of  obtaining 


U)  If  the  title  requires  it  add  Grants  from  the  Crown,  Acts 
of  Parliament,  covenants,  or  other  expieaaions. 


OENERAJi  CONDITIONS. 


649 


IL  f  BISHOLDS 
Oft  COPTHOLDi 


any  information  not  in  the  vendor's  knowledge,  whether 
such  production,  inspection,  examination,  copies,  extracts,  in  loti. 
declarations,  certificates,  evidence,  or  information;  shall 
be  required  for  the  completion  or  verification  of  the  title 
or  abstract,  or  for  any  other  purpose,  shall  be  borne  by 
the  purchaser  requiring  the  same;  and  such  purchaser 
shall  also  bear  the  expense  of  all  searches,  inquiries,  and 
journeys  for  the  above  purposes  or  any  of  them.  No 
purchaser  shall  require  the  production  of  any  deed  or 
other  document  not  in  the  vendor's  possession,  of  which 
the  vendor  shall  produce  an  attested  copy,  or  make  any 
objection  on  the  ground  of  any  existing  covenant  for  the 
production  of  muniments  of  title  being  invalid  or  insuf- 
ficient, or  not  running  with  the  land  or  otherwise,  or 
require  any  other  covenant  for  the  production  of  any 
such  muniments,  or  make  any  objection  on  account  of 
the  absence  thereof,  but  shall  be  satisfied  in  all  respects 
with  such  existing  covenants. 

8.  Every  purchaser  shall  admit  the  identity  of  the 
property  purchased  by  him  with  that  comprised  in  the 
muniments  offered  by  the  vendor  as  the  title  to  such  pro- 
perty, upon  the  evidence  afforded  by  a  comparison  of  tlie 
descriptions  in  the  particular  and  muniments,  and  of  a 
declaration,  to  be  made  (if  required)  at  the  purchaser's 
expense,  that  the  purchased  property  has  been  enjoyed 
according  to  the  title  for years,  and  of  &c. 

9.  Every  lot  is  believed  and  shall  be  taken  to  be  cor- 
rectly described  as  to  quantity  and  otherwise,  and  is  sold 
subject  to  all  chief  and  other  rents,  rights  of  way  and 
water,  and  other  easements  (if  any)  charged  or  subsisting 
thereon ;  and  if  any  error,  mis-statement,  or  omission  in 
the  particular  be  discovered,  the  same  shall  not  annul 
the  sale  (fc),  nor  shall  any  compensation  be  allowed  by 
the  vendor  or  purchaser  in  respect  thereof. 


{k) .  The  following  form  may  be  ufied  instead  of  the  latter  part  of  the 
condition  in  the  text : 

And  if  any  error,  mis-statement,  or  omission  in  the 
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II.  ruiHOLi)  8      10.  Every  purchaser  shall  pay  the  remamder  of  his 

nr  LOTS.        purchase  money,  and  the  value  (to  he  determined  as  above 

provided)  of  the  fixtures,  and  the  timber  and  other  trees, 

tellers,  pollards,  saplings,  and  underwood  upon  the  property 

purchased  by  him  on  the day  of next  (i),  at  the 

office.  No.  — , street,  in of  Messrs. ,  the 

vendor's  solicitors,  to  the  vendor  or  as  he  shall  direct; 
and  upon  such  payment  the  vendor  and  aU  other  necessary 
parties  (if  any)  will  execute  a  proper  assurance  (m)  of  such 
property  to  the  purchaser;  but  such  [surrender  and] 
assurance,  and  every  other  assurance  and  act  (if  any) 
which  shall  be  required  by  any  purchaser  for  getting  in, 
surrendering,  or  releasing  any  outstanding  estate,  right, 
title,  or  interest,  or  for  completing  or  perfecting  the 
vendor's  title,  or  for  any  other  purpose,  shall  be  pre- 


particular  be  discovered  as  to  any  lot,  compensation  shall 
be  allowed  or  given  by  the  vendor  or  purchaser,  as  the 
case  may  require  ;  such  compensation  to  be  settled,  regard 
being  had  to  the  purchase  money  of  such  lot,  by  the 
auctioneer  at  the  present  sale,  [or,  by  two  referees  or 
their  umpire,  in  manner  following  (that  is  to  say) :  Each 
party  shall,  within  fourteen  days  after  notice  of  the  error 
or  mis-statement  shall  have  been  given,  appoint  one 
referee  by  writing,  and  the  referees  so  appointed  shal 
before  they  commence  their  duty,  appoint  an  umpire  by 
writing,  and  the  decision  of  such  referees,  if  thej  agree, 
or  of  such  umpire  if  they  disagree,  shall  be  final.  In  case 
either  party  shall  neglect  or  refuse  to  appoint  a  referee 
within  the  time  specified,  or  shall  appoint  a  referee  who 
shall  refuse  or  neglect  to  act,  the  referee  appointed  by  the 
other  party  shall  make  a  final  decision  alone]. 

(/)  Such  a  day  should  be  named  as  will  allow  a  fair  internl  fitf 
investigating  the  title  and  preparing  the  conveyance :  a  quarter  day 
is  usually  fixed  for  the  convenience  of  apportioning  rents  and  oat- 
goiogs. 

(w)  Or,  if  copyhold,  make  and  execute  a  proper  surrender 
and  assurance. 
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pared,  made,  and  done,  by  and  at  the  expense  of  the    n.  frbkholdb 
purchaser ;    and  every  such  assurance  shall  be  left  not 

less  than  ten  days  before  the  said day  of next, 

at  the  office  aforesaid,  and  the  expense  of  the  perusal 
on  behalf  of  and  execution  and  acknowledgment  by  all 
parties  other  than  the  vendor  of  all  such  assurances  shall 
be  borne  by  the  purchaser  requiring  the  same.  [The 
vendors  are  mortgagees  [trustees]  selling  under  a  power 
of  [trust  for]  sale,  and  the  concurrence  of  the  mortgagor 
[persons  beneficially  interested]  shall  not  be  required 
and  no  purchaser  shall  be  entitled  to  any  other  covenant 
than  several  covenants  by  the  vendors  and  other  convey- 
ing parties,  that  they  respectively  have  not  incumbered.] 

11.  The  rents  or  possession  wiU  be  received  or  retained, 
and  the  outgoings  discharged,  by  the  vendor  up  to  the 
said day  of next,  and  as  from  that  day  the  out- 
goings shall  be  discharged  and  the  rents  or  possession 
taken  by  the  purchasers ;  and  such  rents  and  outgoings 
shall  (if  necessary)  be  apportioned  between  the  vendor 
and  purchasers,  for  the  purpose  of  this  condition.  If 
from  any  cause  whatever  any  purchase  shall  not  be  com- 
pleted on  the  said day  of next,  the  purchaser 

shall  pay  interest  on  the  remainder  of  his  pmxhase 
money,  and  on  the  aforesaid  value  of  the  fixtures,  timber 
and  other  trees,  tellers,  pollards,  saplings,  and  underwood. 

On  the  property  purchased  by  him,  at  the  rate  of 

per  cent,  per  annum,  from  that  day  until  the  purchase 
shall  be  completed. 

12.  The  purchaser  of  the  largest  part  in  value  of  pro- 
perty held  by  the  same  title  shall  be  entitled  after  the 
completion  of  the  sale  of  all  such  property,  to  the  custody 
of  the  muniments  of  title  (n)  comprising  the  same,  and 
shall,  at  the  expense  of  the  respective  purchasers  of 
other  parts  of  the  same  property  requiring  the  same, 
enter  into  usual  covenants  with  them  respectively  for  the 


(n)  If  the  state  of  the  title  requiidb  it,  the  word  exclusively, 
or  some  fiimilar  expression  must  be  introduced  here. 
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OE  oopt"  LM  PJ'o^uctioii  and  furnishing  copies  of  such  muniments.  If 
IB  LOW.  any  part  of  such  property  shall  not  be  sold  at  this  sale, 
the  vendor  shall  retain  the  said  muniments  until  all  such 
property  shall  be  sold,  and  the  purchasers  of  the  lots  sold 
shall  in  the  meantime  be  entitled,  at  their  own  expeose, 
to  the  production  of  such  muniments,  and  to  copies  of 
them,  but  not  to  covenants  for  that  purpose.  The 
vendor  will  retain  such  muniments  as  relate  to  any  of 
the  property  offered  for  sale,  and  also  to  other  property 
not  included  in  ihe  sale,  and  will  enter  into  Qsnal 
covenants  with  the  purchasers  for  the  production  and 
furnishing  copies  thereof,  such  covenants  to  be  prepared 
by  and  at  the  expense  of  the  purchasers  requiring  the 
same,  and  to  be  made  determinable  on  the  vendor  parting 
with  the  muniments,  and  procuring  (without  expense  to 
the  purchasers)  the  person  or  persons  to  whom  the  same 
shall  be  delivered  to  enter  into  similar  covenants  with  the 
purchasers,  or  the  persons  for  the  time  being  entitled  to 
the  benefit  of  the  vendor's  covenants  {o). 

13.  Every  purchaser  shall  send  his  objections  and 
requisitions  (if  any)  in  respect  of  the  title,  and  of  all 
matters  appearing  on  the  abstract,  particular,  or  con- 
ditions, to  the  ofiBce  aforesaid,  within days  from  the 

day  of  the  delivery  of  his  abstract,  and  in  this  respect 
time  shall  be  of  the  essence  of  the  contract;  and  in 
default  of  such  objections  and  requisitions  (if  none)  and 
subject  only  to  such  (if  any),  shall  be  deemed  to  have 
^  accepted  the  title.     And  if  any  purchaser  shall  insist  on 

L  any  objection  or  requisition  as  to  the  title,  or  abstract,  or 

evidence  of  title,  particular,  conditions,  conveyance,  [sur- 
render], or  otherwise,  which  the  vendor  shall  be  unable 
or  unwilling  to  remove  or  comply  with,  the  vendor  may, 
by  notice  in  writing,  to  be  given  to  the  purchaser  or  his 
solicitor  at  any  time,  and  notwithstanding  any  negotiation 
or  litigation  in  respect  of  such  objection  or  requisition, 
annul  the  sale,  and  shall  thereupon  return  to  the  purchaser 


r 


(o)  With  respect  to  this  condition,  vide  anpra,  p.  531. 


i 
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his  deposit,  but  without  any  interest,  costs  of  investigating    n.  t uiholm 
the  title,  or  other  compensation  or  payment  whatever.  „  j^pu. 

14.     If  any  purchaser  shall  fail  to  comply  with  the  " 

above  conditions,  his  deposit  shall  thereupon  be  forfeited, 
and  the  vendor  shall  be  at  liberty  to  resell  the  property 
bought  by  such  purchaser,  at  such  time,  in  such  manner, 
and  subject  to  such  conditions  as  the  vendor  shall  think 
fit ;  and  any  deficiency  in  price  which  may  happen  on, 
and  all  expenses  attending  the  resale,  shall,  immediately, 
afterwards  be  paid  by  the  defaulter  to  the  vendor ;  and  in 
case  of  non-payment,  shall  be  recoverable  by  the  vendor 
as  liquidated  damages. 


I, ,  of ,  hereby  acknowledge,  that,  at  the  sale  Hemonadiim  to 

by  auction  this day  of ,  of  the  property  men-  JSe'^S^ 

tioned  in  the  foregoing  particular,  I  was  the   highest 
bidder  for,  and  was  declared  the  purchaser,  subject  to  the 

foregoing  conditions  of  sale,  of  Lot at  the  price  of 

£ ;  and  that  I  have  paid  the  sum  of  £ by  way 

of  deposit  and  in  part  payment  of  the   said  purchase 

money  to  ,  and  hereby  agree  to  pay  the  remainder 

of  the  said  purchase  money  and  complete  the  said  pur- 
chase according  to  the  aforesaid  conditions. 

[Pwfchaser], 

As  agent  for  the  vendor,  I  ratify  this  J 

sale,  and  acknowledge  the  receipt  >  [Auctioneer]  {p). 
of  the  swd  deposit  of  £ .  ) 


I, ,  of ,  hereby  acknowledge,  that  I  have  this  MemoraDdmn 

day  of ,  purchased,  by  private  contract,  subject  ^{^ntoS  of 


to  the  foregoing  conditions,   so    far  as  the  same   are  Alotunaoldit 
applicable  to  a  sale  by  private  contract.  Lot of  the 


{p)  If  the  flame  person  shonld  buy  more  than  one  lot  (as  a  distinct 
«ontnkct  arises  in  respect  of  each  lot),  he  shonld  sign  a  separate  agree- 
ment for  every  lot  purchased  by  him. 


554  CONDITIONS    OF    SALE. 

n.  fftOHOLDB    foregoing  particular  at  the  price  of  £ ;  and  that  I 

ur  LOTS.        hsLwe  paid  the  sum  of  £ by  way  of  deposit  and  in 

part  payment  of  the  said  purchase  money  to ,  and 

hereby  agree  to  pay  the  remainder  of  ihe  said  purchase 
money  and  complete  the  said  purchase  according  to  the 
aforesaid  conditions,  as  far  as  the  same  are  appUcable  to  a 
sale  by  private  contract. 

[Pwrchaser], 

As  agent  for  the  vendor,  I  ratify  this  J 

sale,  and  acknowledge  the  receipt  >   [Vendor*s  Agent], 
of  the  said  deposit  of  £ .  j 


III.  Leaseholds  in  One  Lot  (g). 

HOLM  ur?n         ^*  ^^  person  shall  at  any  bidding  advance  less  than 

LOT.  £ ,  and  no  bidding  shall  be  retracted  ;  the  highest 

bidder  shall  be  the  purchaser,  and  if  any  dispute  arise 
respecting  a  bidding,  the  property  shall  be  put  up  again 
and  resold. 

2.  The  purchaser  shall,  immediately  after  the  sale,  pay 

a  deposit  of per  cent,  of  his  purchase  money  into  the 

hands  of ,  and  sign  the  subjoined  agreement 

3.  The  tenant's  fixtures  [and  the  coppice  and  under- 
wood] upon  the  property  shall  be  paid  for  by  the  pur- 
chaser at  a  valuation ;  and  the  decision  as  to  what  are 
tenant's  fixtures  and  the  valuation  aforesaid  shall  be  made 
by  (r)  two  persons,  one  to  be  named  by  the  vendor  and 


{q)  See  the  notes  to  Precedent  I.  supra,  p.  537  et  seq. 

(r)  Or,  by  two  valuers  or  their  imipire  appointed  in  the 
usual  way,  or  otherwise  at  their  fair  value.  On  a  sale  of 
leaseholds  the  conditions  should  specify  that  only  the  tenant's  fiztnrN 
will  be  sold,  and  provide  a  means  of  determining  what  are  and 
what  are  not  tenant's  fixtures,  vide  supra,  p.  537,  n.  (e).  It  seldom 
happens  that  a  lessee  is  entitled  to  the  timber  or  trees  on  his  tene- 
ment ;  but  the  ooppioe  and  underwood  frequently  belong  to  him. 


LOT. 
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the   other   by  the  purchaser  or  by  an  umpire  to  be      m.  uabb- 
appointed  by  the  valuers  ;  but  if  either  the  vendor  or     °°"^ 
purchaser  shall  refuse  or  neglect  to  name  a  valuer  or  to 
notify  it  in  writing  to  the  other  party  on  or  before  the 

day  of next,  or  if  the  valuer  named  by  either 

party  shall  refuse  or  neglect  to  act,  then  the  decision  and 
valuation  shall  be  made  by  the  valuer  (if  duly  notified  as 
aforesaid)  of  the  other  party  alone.  If  no  such  valuation 
as  aforesaid  shall  be  made,  the  said  tenant's  fixtures, 
[coppice  and  underwood],  shall  be  paid  for  by  the  pur- 
chaser at  their  fair  value. 

4.  The  title  shall  commence  with  the  lease  under  which 
the  vendor  holds,  and  the  purchaser  shall  not  call  for  the 
production  of,  or  investigate  or  make  any  objection  or 
requisition  in  respect  of  the  title  of  the  lessor  («),  or  the 
right  to  grant  the  lease ;  and  the  production  of  a  receipt 
for  the  last  payment  of  rent  accrued  previously  to  the 
completion  of  the  purchase  shall  be  conclusive  evidence 
that  all  the  covenants  and  conditions  in  the  lease  have 
been  performed  and  observed  up  to  the  completion  of 
the  purchase.  The  nature  of  these  covenants  and  con- 
ditions may  be  ascertained  from  a  copy  thereof  which  will 
be  produced  at  the  sale  (t). 


(s)  The  neoessity  for  a  Btipulatloii  on  this  point  has  been  already 
shown,  supra,  p.  477.  If  the  term  offered  for  sale  be  held  by  under- 
lease, and  that  faot  appear  on  the  title,  care  must  be  taken  to  guard 
against  a  requisition,  either  for  the  title  of  the  original  lessor  or 
for  the  title  of  the  lessee  or  assignee  by  whom  the  underlease  was 
granted ;  for  as  the  condition  in  the  text  speaks  only  of  the  lessor's 
title,  it  might  and  probably  would  be  held  not  to  preclude  a  purchaser 
from  requiring  the  production  of  the  original  lease,  and  the  title  of 
the  grantor  of  the  underlease.  In  such  a  case,  the  following  condition 
may  be  substituted  for  that  in  the  text : 

The  title  shall  commence  with  the  underlease  under 
which  the  vendor  holds,  and  the  purchaser  shall  not  call 
for  the  production  of,  or  investigate  or  make  any  objec- 
tion or  requisition  respecting  the  title  prior  to,  or  the 

right  to   grant,   the   underlease.     See  also  a  comprehensive 
general  condition  on  this  point,  infra,  p.  572. 

(t)  Sometimes  the  lease  or  uaderlease  itself  is  produced  at  the 
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5.  Every  deed  and  document  dated  more  than 


sale ;  it  will  then  be  sufficient  to  substitute  for  the  latter  part  of 
the  condition  in  the  text  a  statement  that  the  lease  or  underlease 
will  be  produced  at  the  sale.  As  has  been  already  observed  (p.  446), 
an  attempt  to  set  out  shortly  in  the  partioular  or  oonditLona  the 
nature  of  the  ooyenanta  is  attended  with  danger.  See  farther  on  the 
subject,  supra,  p.  480. 


i 


years  ago  shall  be  conclusive  evidence  of  everything 
recited,  stated,  noticed,  assumed,  or  implied  therein,  [and 
of  the  contents  and  due  execution  of  every  deed,  will, 
and  other  document  recited,  stated,  or  noticed  therein, 
and  of  which  neither  the  original  nor  an  attested  copy, 
nor  the  probate,  nor  an  office  copy,  nor  an  effective  cove-  1 

nant  for  production  is  in  the  vendor's  possession,  and 
shall  also  be  conclusive  evidence  that  no  such  recited, 
stated,  or  noticed  deed,  will,  or  other  document,  contained 
anything  material  to  the  title  other  than  what  is  so 
recited,  stated  or  noticed;  and  the  purchaser  shall 
not  require  the  production  of  nor  make  any  objection  or 
requisition  in  respect  of  any  such  deed,  will,  or  docu- 
ment]. 

6.  The  expense  of  the  production,  inspection,  and 
examination,  and  of  making  and  furnishing  abstracts  of 
all  deeds,  documents,  evidences,  and  muniments  of  title 
(if  any)  not  in  the  vendor's  possession ;  and  of  obtaining, 
making,  and  producing  all  office,  attested,  and  other 
copies  of  or  extracts  from  records,  registers,  deeds,  wills, 
probates,  letters  of  administration,  and  other  documents, 
whether  in  the  vendor's  possession  or  not ;  and  of  obtain- 
ing, making,  and  producing  all  declarations,  certificates, 
and  other  evidence  whatsoever  not  in  the  vendor's  posses- 
sion, and  obtaining  any  information  not  in  the  vendor's 
knowledge,  whether  such  production,  inspection,  exami- 
nation, copies,  extracts,  declarations,  certificates,  or  other 
evidence  or  information  shall  be  required  for  the  com- 
pletion, or  verification  of  the  title  or  abstract,  or  for  any 
other  purpose,  shall  be  borne  by  the  purchaser ;  and  the 
purchaser  shall  also  bear  the  expense  of  all  searches. 
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LOT. 


inqtiiiies,  and  journeys  for  the  above  purposes,  or  any  of  ni.  imasr- 
them.  The  purchaser  shall  not  require  the  production  °°"*®  "  ^ 
of  any  deed  or  other  document  not  in  the  vendor's  posses- 
sion,  of  which  the  vendor  shall  produce  an  attested  copy, 
nor  make  any  objection  on  the  ground  of  any  existing 
covenant  for  the  production  of  muniments  of  title  being 
invalid  or  insufficient,  or  not  running  with  the  land  or 
otherwise ;  nor  require  any  other  covenant  for  the  pro- 
duction of  any  such  muniments,  nor  make  any  objection 
on  account  of  the  absence  thereof,  but  shall  be  satis- 
fied in  all  respects  with  such  existing  covenant. 

7.  The  purchaser  shall  admit  the  identity  of  the  pro- 
perty purchased  with  that  comprised  in  the  muniments 
offered  by  the  vendor  as  the  title  to  such  property,  upon 
the  evidence  afforded  by  a  comparison  of  the  descriptions 
in  the  particular  and  mimiments,  and  of  a  declaration,  to 
be  made  (if  required)  at  the  purchaser's  expense,  that,  the 
purchased  property  has  been  enjoyed  according  to  the 
title  for years,  and  of,  &c. 

8.  The  property  is  believed  and  shall  be  taken  to  be 
correctly  described  as  to  quantity  and  otherwise,  and  is 
sold  subject  to  all  ground  and  other  rents,  rights  of  way 
and  water,  or  other  easements  (if  any)  charged  or  sub- 
sisting  thereon;  and  if  any  error,  mis-statement,  or  omis- 
sion  in  the  particular  be  discovered,  the  same  shall  not 
annul  the  sale,  nor  shall  any  compensation  be  allowed  by 
the  vendor  in  respect  thereof  (i*). 

9.  The  purchaser  shall  pay  the  remainder  of  his  pur- 
chase money,  and  the  value  (to  be  determined  as  above 
provided)  of  the  tenant's  fixtures  [coppice  and  underwood] 

on  the day  of next,  at  the  office.  No.  — , 

Street,  in ,  of  Messrs.  ,  the  vendor's  solicitors, 

to  the  vendor  or  as  he  shall  direct ;  and  upon  such  pay- 
ment the  vendor  and  all  other  necessary  parties  (if  any) 
will  execute  a  proper  assurance  of  the  premises  to  the 
purchaser ;  but  such  assurance,  and  every  other  assurance 


(u)  See  another  form  of  this  condition,  supra,  549,  n.  {k). 
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in.  hMAMM-      and  act  (if  any)  which  shall  be  required  by  the  purchaser 
LOT.  foi*  getting  in,  surrendering,  or  releasing  any  ontstanding 

•   estate,  right,  title,  or  interest,  or  completing  or  perfecting 

the  vendor's  title,  or  for  any  other  purpose,  shall  be 
prepared,  made,  and  done  by  and  at  the  expense  of  the 
purchaser ;  and  every  such  assurance  shall  be  left  not  less 

than  ten  days  before  the day  of next,  at  the 

office  aforesaid,  and  the  expense  of  the  perusal  on  behalf 
of,  and  execution  by  all  parties  (other  than  the  vendor), 
of  all  such  assurances  as  aforesaid  shall  be  borne  by  the 
purchaser.  [The  vendors  are  mortgagees  [trustees]  sell- 
ing under  a  power  of  [trust  for]  sale,  and  the  concurrence 
of  the  mortgagors  [parties  beneficially  interested]  shall 
not  be  required ;  and  no  purchaser  shall  be  entitled  to 
any  other  covenant  than  several  covenants  by  the  vendors 
and  other  conveying  parties,  if  any,  that  they  respectively 
have  not  incumbered.] 

10.  The  rents  or  possession  will  be  received  or  retained 
and  the  outgoings  discharged  by  the  vendor  up  to  the 
day  of  —  next,  and  as  from  that  day  the  outgo- 
ings shall  be  discharged  and  the  rents  or  possession  taken 
by  the  purchaser ;  and  such  rents  and  outgoings  shaU,  if 
necessary,  be  apportioned  between  the  vendor  and  pur- 
chaser for  the  purpose  of  this  condition.  If,  from  any 
cause  whatever,  the  purchase  shall  not  be  completed  on 

the day  of next,  the  purchaser  shall  pay  interest 

on  the  remainder  of  his  purchase  money,  and  on  the 
aforesaid  value  of  the  tenant's  fixtures  [coppice  and  under- 
wood] at  the  rate  of per  cent,  per  annum  from  thai 

day  until  the  purchase  shall  be  completed. 

11.  The  vendor  will  retain  such  muniments  of  title  as 
relate  to  other  property  not  included  in  the  sale,  and 
enter  into  usual  covenants  with  the  purchaser  for  the  pro- 
duction and  furnishing  copies  thereof,  such  covenants  to 
be  prepared  by  and  at  the  expense  of  the  purchaser 
requiring  the  same,  and  to  be  made  determinable  on  the 
vendor  parting  with  the  muniments  and  procuring  (with- 
out expense  to  the  purchaser)  the  person  or  persons  to 
whom  the  same  shall  be  delivered  to  enter  into  similar 
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coyenants  with  the  purchaser  or  the  persons  for  the  time 
being  entitled  to  the  benefit  of  the  vendor's  covenants. 

12.  The  purchaser  shall  send  his  objections  and  requi- 
sitions (if  any)  in  respect  of  the  title,  and  of  all  matters 
appearing  on  the  abstract,  particular,  or  conditions,  to  the 

office  aforesaid,  within days  from  the  day  of  the 

delivery  of  his  abstract,  and  in  this  respect  time  shall 
be  of  the  essence  of  the  contract;  and,  in  default  of 
such  objections  and  requisitions  (if  none),  and  subject 
only  to  such  (if  any),  shall  be  deemed  to  have  accepted  the 
title,  and  if  the  purchaser  shall  insist  on  any  objection 
or  requisition  as  to  the  title,  or  abstract,  or  evidence  of 
title,  particular,  conditions,  conveyance,  or  otherwise, 
which  the  vendor  shall  be  unable  or  unwilling  to  remove 
or  comply  with,  the  vendor  may,  by  notice  in  writing  to 
be  given  to  the  purchaser  or  his  solicitor  at  any  time,  and 
notwithstanding  any  negotiation  or  litigation  in  respect 
of  such  objection  or  requisition,  annul  the  sale,  and  shall 
thereupon  return  to  the  purchaser  his  deposit,  but  with- 
out any  interest,  costs  of  investigating  the  title,  or  other 
compensation  or  payment  whatever. 

13.  If  the  purchaser  shall  fail  to  comply  with  the  above 
conditions,  his  deposit  shall  thereupon  be  forfeited  to  the 
vendor,  and  the  vendor  shall  be  at  liberty  to  resell  the 
property,  either  by  public  auction  or  private  contract,  at 
such  time,  in  such  manner,  and  subject  to  such  condi- 
tions, as  he  shall  think  fit,  and  the  deficiency  in  price  (if 
any)  which  may  happen  on,  and  all  expenses  attending  such 
second  sale,  shall  immediately  afterwards  be  paid  by  the 
defaulter  to  the  vendor,  and  in  case  of  non-payment, 
shall  be  recoverable  by  the  vendor  as  liquidated  damages. 
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I, ^  of ,  hereby  &c.,  supra,  p.  546. 


IV.  Leaseholds  in  Lots. 

1.  No  person  shall  at  any  bidding  advance  less  than 
£ for  Lots ,  £ for  Lots ,  or  £ for 
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XT.  Mm*       Lots  — ;  no  bidding  shall  be  retracted ;   the  highest 
HOLM  iH  10T8.    |jjjj j^j.  shall  bc  the  purchaser ;  and  if  any  dispute  shall 

arise  concerning  a  bidding  the  lot  shall  be  put  up  again 
and  resold. 

2.  Every  purchaser  shall,  immediately  after  the  sale, 

pay  a  deposit  of per  cent,   of  his  purchase  money 

into  the  hands  of and  sign  the  subjoined  agreement 

3.  The  tenant's  fixtures  [and  the  coppice  and  under- 
wood] upon  each  lot  shall  be  paid  for  by  the  purchaser  at  a 
valuation,  and  the  decision  as  to  what  are  tenant's  fixtures 
and  the  valuation  aforesaid  shall  be  made  by  two  per- 
sons {w),  one  to  be  named  by  the  vendor  and  the  other  by 
the  purchaser,  or  by  an  umpire  to  be  appointed  by  th| 
valuers  ;  but  if  either  the  vendor  or  purchaser  shall  refuse 
or  neglect  to  name  a  valuer,  or  to  notify  it  in  writing  to 

the  other  party,  on  or  before  the day  of next, 

or  if  the  valuer  named  by  either  party  shall  refuse  or 
neglect  to  act,  then  the  decision  and  valuation  shall  be 
made  by  the  valuer  (if  duly  notified  as  aforesaid)  of  the 
other  party  alone ;  if  no  such  valuation  as  aforesaid  shall 
be  made,  the  said  tenant's  fixtures  [coppice  and  under- 
wood] on  each  lot  shall  be  paid  for  by  the  purchaser  at 
their  fair  value. 

4.  The  title  shall  commence  with  the  lease  under  which 
the  vendor  holds,  and  no  purchaser  shall  call  for  the 
production  of,  or  investigate  or  make  any  objection  in 
respect  of  the  title  of  the  lessor,  or  the  right  to  grant  the 
lease ;  and  the  production  of  a  receipt  for  the  last  pay- 
ment of  rent  accrued  previously  to  the  date  fixed  by  these 
conditions  for  completing  the  purchases,  shall  be  conclu- 
sive evidence  that  all  the  covenants  and  conditions  in  the 
lease  have  been  performed  and  observed  up  to  the  time  of 
the  completion  of  the  purchase  of  every  lot.  The  nature 
of  these  covenants  and  conditions  may  be  ascertained  fi'om 
a  copy  of  the  lease  which  will  be  produced  at  the  sale(x). 

(to)  Or,  by  two  valuers  or  their  umpire  appointed  in  the 
usual  way,  or  otherwise,  at  their  fair  value. 
(x)  With  respeot  to  the  necessity  for  and  the  form  of  this  oondi- 
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5.  Every  deed  and  documeiit  dated  more  than iv.  lkasb- 

years   ago   shall   be   conclusive   evidence   of  everything    °Q^p«  ^»  '^"- 
recited,  stated,  noticed,  or  implied  therein  [and  of  the 

contents  and  due  execution  of  every  deed,  will,  and  other 
document  recited,  stated,  or  noticed  therein,  and  of  which 
neither  the  original  nor  an  attested  copy,  nor  the  probate 
nor  an  office  copy,  nor  an  effective  covenant  for  produc- 
tion is  in  the  vendor's  possession,  and  shall  also  be  con- 
clusive evidence  that  no  such  recited,  stated,  or  noticed 
deed,  will,  or  document  contained  anything  material  to 
the  title  other  than  what  is  so  recited,  stated  or  noticed  ; 
and  no  purchaser  shall  require  the  production  of  any 
such  deed,  will,  or  other  document,  or  make  any  objection 
on  account  of  the  non-production  thereof,  or  any  requi- 
sition in  respect  thereof]. 

6.  The  expense  of  the  production,  inspection,  and 
examination,  and  of  making  and  furnishing  abstracts  of 
all  deeds,  documents,  evidence  and  muniments  of  title  (if 
any)  not  in  the  vendor's  possession,  and  the  expense  of 
obtaining,  making,  and  producing  all  office,  attested,  and 
other  copies  of  or  extracts  from  records,  registers,  deeds, 
wills,  probates,  letters  of  administration,  and  other  docu- 
ments, whether  in  the  vendor's  possession  or  not,  and  of 
obtaining,  making,  and  producing  all  declarations,  certifi- 
cates, and  other  evidences  whatever  not  in  the  vendor's 
possession  and  of  obtaining  any  information  not  in  the 
vendor's  knowledge,  whether  such  production,  inspection, 
examination,  copies,  extracts  declarations,  certificates, 
evidence,  or  information,  shall  be  required  for  the  com- 
pletion or  verification  of  the  title  or  abstract,  or  for  any 
other  purpose,  shall  be  borne  by  the  purchaser  requiring 
the  same ;  and  the  purchaser  shall  also  bear  the  expense 
of  all  searches,  inquiries  and  journeys  for  the  above  pur- 


tion,  vide  supra,  p.  555.  A  Bimilar  oondition,  adapted  to  the  case  of 
a  Bale  of  property  held  by  several  distinct  leases  and  underleafies, 
will  be  found  infra,  p.  572,  and  others  among  the  special  conditions 
of  sale  of  leaseholds,  pp.  615  et  seq. 

VOL.  I.  0  0 
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IT.  LKABs-      poses  or  any  of  them.     No  purchaser  shall  require  the 

production  of  any  deed  or  document  not  in  the  vendor's 

possession  of  which  he  shall  produce  an  attested  copy,  or 
make  any  objection  on  the  ground  of  any  existing  cove- 
nant for  the  production  of  muniments  of  title  being  invahd 
or  insufficient,  or  not  running  with  the  land  or  otherwise, 
or  require  any  other  covenant  for  the  production  of  any 
such  muniments,  or  make  any  objection  on  account  of  the 
absence  thereof,  but  shall  be  satisfied  in  all  respects  with 
such  existing  covenant. 

7.  Every  purchaser  shall  admit  the  identity  of  the 
property  purchased  by  him  with  that  comprised  in  the 
muniments  offered  by  the  vendor  as  the  title  to  such  pro- 
perty upon  the  evidence  afforded  by  a  comparison  of  the 
descriptions  in  the  particular  and  muniments,  and  of  a 
declaration,  to  be  made  (if  required)  at  the  purchaser  s 
expense,  that  the  purchased  property  has  been  enjoyed 
according  to  the  title  for years,  and  of  &c. 

8.  Every  lot  is  believed  and  shall  be  taken  to  be  cor- 
rectly described  as  to  quantity  and  otherwise,  and  is  sold 
subject  to  all  ground  and  other  rents,  rights  of  way  and 
water,  and  other  easements  charged  or  subsisting  thereon ; 
and  if  any  error  or  mis-statement  or  omission,  in  the  par- 
ticular be  discovered,  the  same  shall  not  annul  the  sale, 
nor  shall  any  compensation  be  allowed  by  the  vendor  or 
purchaser  in  respect  thereof  (y). 

9.  Every  purchaser  shall  pay  the  remainder  of  his 
purchase  money  and  the  value  (to  be  determined  as  above 
provided)  of  the  tenant's  fixtures  [coppice  and  underwood] 

upon  the  property  purchased  by  him  on  the day  of 

next,  at  the  office,  No. , street,  in ,  of 

Messrs. ,  the  vendor's  solicitors,  to  the  vendor,  or  as 

he  shall  direct ;  and  upon  such  payment  the  vendor  and 
all  other  necessary  parties  (if  any)  will  execute  a  proper 
assurance  of  such  property  to  the  purchaser;  but  such 
assurance  and  every  other  assurance  and  act  (if  any)  which 


(y)  See  another  form  of  this  condition,  supra,  p.  549  (it;. 
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shall  be  required  by  any  purchaser  for  getting  in,  sur-  iy.  lbasb- 
rendering,  or  releasing  any  outstanding  estate,  right,  title,  "<>">»  "  ^^^- 
or  interest,  or  for  completing  or  perfecting  the  vendor's 
title,  or  for  any  other  purpose,  shall  be  prepared,  made^ 
and  done  by  and  at  the  expense  of  the  purchaser ;  and 
every  such  assurance  shall  be  left  not  less  than  ten  days 
before  the  said day  of next,  at  the  office  afore- 
said, and  the  expense  of  the  perusal  on  behalf  of,  and 
execution  and  acknowledgment  by  all  parties,  other  than 
the  vendor,  of  all  such  assurances  as  aforesaid,  shall  be 
borne  by  the  purchaser  requiring  the  same.  [The  vendors 
are  mortgagees  [trustees]  selling  under  a  power  of  [trust 
for]  sale,  and  the  concurrence  of  the  mortgagor  [persons 
beneficially  interested]  shall  not  be  required.  And  no 
purchaser  shall  be  entitled  to  any  other  covenant  than 
several  covenants  by  the  vendor  and  other  conveying 
parties  (if  any)  that  they  respectively  have  not  incum- 
bered] (z). 

10.  The  rents  or  possession  will  be  received  or  retained 
and  the  outgoings  discharged  by  the  vendor  up  to  the  said 

day  of next,  and  as  from  that  day  the  outgoings 

shall  be  discharged,  and  the  rents  or  possession  shall  be 
taken  by  the  purchasers,  and  such  rents  and  outgoings 
shall  if  necessary,  be  apportioned  between  the  vendor  and 
purchasers  for  the  purposes  of  this  condition.  If  from  any 
cause  whatever  any  purchase   shall  not  be  completed  on 

the  said day  of—,  the  purchaser  shall  pay  interest 

on  the  remainder  of  his  purchase  money  and  on  the 
aforesaid  value  of  the  tenant's  fixtures  [coppice  and  under- 
wood] on  the  property  purchased  by  him  at  the  rate  of 

per  cent,  per  annum  from  that  day  until  the  purchase 

shall  be  completed. 


(s)  Where  the  loU  offered  for  sale  form  parts  of  property  held 
under  one  lease,  it  will  he  necessary  to  provide  in  the  conditions  for 
the  apportionment  of  the  rents  and  liahilities :  vide  supra,  pp.  475. 
Several  forms  of  conditions  on  the  suhjeot  will  be  found  post  among 
the  Special  Conditions :  the  form  employed  may  properly  be  inserted 
between  the  9th  and  10th  Conditions  in  the  text. 

o  o  2 
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lY.  ULUB-  11,  The  purchaser  of  the  largest  part  in  value  of  the 
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property  shall  be  entitled,  after  the  completion  of  the  sale 

of  all  the  property,  to  the  custody  of  the  muniments  of 
title  {a)\  and  shall  at  the  expense  of  the  respective  pur- 
chasers of  other  parts  of  the  property  requiring  the  same 
enter  into  usual  covenants  with  them  respectively,  for 
the  production  and  furnishing  copies  of  such  muniments. 
If  any  part  of  the  property  shall  not  be  sold  at  this  sale, 
the  vendor  shall  retain  such  muniments  until  all  the  pro- 
perty shall  be  sold ;  and  the  purchasers  of  the  lots  sold 
shall  in  the  mean  time  be  entitled,  at  their  own  expense, 
to  the  production  of  such  muniments  and  to  copies  of 
them,  but  not  to  a  covenant  for  that  purpose.  The  vendor 
will  retain  such  muniments  as  relate  to  any  of  the  property 
o£fered  for  sale,  and  also  to  other  property  not  included 
in  the  sale,  and  will  enter  into  usual  covenants  with  the 
purchasers  for  the  production  and  furnishing  of  copies 
thereof,  such  covenants  to  be  prepared  by  and  at  the 
expense  of  the  purchasers  requiring  the  same,  and  to  be 
made  determinable  on  the  vendor  parting  with  the  muni- 
ments and  procuring  (without  expense  to  the  purchasers) 
the  person  or  persons  to  whom  the  same  shall  be  delivered 
to  enter  into  similar  covenants  with  the  purchasers  or  the 
persons  for  the  time  being  entitied  to  the  benefit  of  the 
vendor's  covenants. 

12.  Every  purchaser  shall  send  his  objections  and 
requisitions  (if  any)  in  respect  of  the  titie  and  of  all  matters 
appearing  on  the  abstract,  particular,  or  conditions,  to 

the  office  aforesaid  within days  fi-om  the  day  of  the 

delivery  of  his  abstract,  and  in  this  respect  time  shall  be 
of  the  essence  of  the  contract,  and,  in  default  of  such 
objections  and  requisitions  (if  none)  and  subject  to  only 
such  (if  any),  shall  be  deemed  to  have  accepted  the  title. 
And  if  any  purchaser  shall  insist  on  any  objection  or 
requisition  as  to  the  titie  or  abstract,  or  evidence  of  titie. 


(«)  This  oondition  meets  only  the  case  in  which  all  the  property  is 
held  by  one  lease,  and  there  are  subsequent  muniments  of  title.  If  the 
lease  be  the  only  general  muniment,  restrict  the  oondition  to  the  leaM. 
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particular,  conditions,  conveyance,  or  otherwise,  which  the 
vendor  shall  not  be  able  or  willing  to  remove  or  comply 
with,  the  vendor  may,  by  notice  in  writing  to  be  given' to 
the  purchaser  or  his  solicitor,  at  any  time,  and  notwith- 
standing any  negotiation  or  litigation  in  respect  of  such 
objection  or  requisition,  annul  the  sale,  and  shall  thereupon 
return  to  the  purchaser  his  deposit,  but  without  any 
interest,  costs  of  investigating  the  titie,  or  other  com- 
pensation or  payment  whatever. 

13.  If  any  purchaser  shall  fail  to  comply  with  the  above 
conditions,  his  deposit  shall  thereupon  be  forfeited,  and 
the  vendor  shall  be  at  liberty  to  re-sell  the  property 
bought  by  such  purchaser,  at  such  time,  in  such  manner, 
and  subject  to  such  conditions,  as  he  shall  think  fit,  and 
any  deficiency  in  price  which  may  happen  on,  and  all 
expenses  attending  the  re-sale,  shall  immediately  after- 
wards be  paid  by  the  defaulter  to  the  vendor,  and  in  case 
of  non-payment,  shall  be  recoverable  by  the  vendor,  as 
liquidated  damages. 
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lY.  LEA8V- 
H0LD8  IH  LOTS. 


I, ,  of ,  hereby  &c.,  supra,  p.  646. 


V.  Freeholds  in  Lots  (6). 

1.  No  person  shall  at  any  bidding  advance  a  less  sum 
than  shall  be  named  by  the  auctioneer  at  the  time  of 
putting  up  the  lot,  and  no  bidding  shall  be  retracted ;  the 
highest  bidder  shall  be  the  purchaser,  and  if  any  dispute 
arise  respecting  a  bidding  for  any  lot,  the  property  shall 
be  put  up  again  and  re-sold. 

2.  Every  purchaser  shall,  immediately  after  the  sale, 
pay  into  the  hands  of  the  auctioneer  a  deposit  of  10  per 


v.    VREIB0LD8 
Iff  LOTS. 


(5)  The  conditions  given  in  Precedents  Y.  and  YI.  are  variations 
of  those  given  previously,  and  are  intended  for  large  sales  and  to 
precede  any  special  conditions  applicable  to  particular  lots,  and  to 
embrace  every  stipulation  likely  to  be  required  in  ordinary  cases. 
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V.  FREKHotDs    ^gjj^   ^f  j^jg  puTcKase  money,  in  respect  of  any  lot  the 

purchase  money  for  which  shall  exceed  £1,000,  and  of 

20*  per  cent,  for  any  lot  the  purchase  money  for  which 
shall  not  exceed  that  sum,  and  shall  sign  the  subjoined 
agreement. 

3.  The  vendors  will  at  their  own  expense  (except  as 
after  mentioned)  deliver  to  each  purchaser,  or  his  soli- 
citor, an  abstract  of  title,  subject  to  the  stipuhitions 
contained  in  these  conditions,  to  the  lot  or  lots  purchased 
by  him;  but  no  purchaser  of  two  or  more  lots,  held 
wholly  or  partially  under  a  common  title,  sliall  be  entitled 
to  more  than  one  abstract  of  the  common  title  otherwise 
than  at  his  own  expense.    And  as  to  any  lot,  the  purchase 

money  for  which  shall  not  exceed  £ ,  the  purchaser 

shall  not  be  entitled  to  an  abstract  otherwise  than  at  his 
own  expense,  but  only  to  such  a  statement  or  epitome  of 
title  as,  in  the  judgment  of  the  vendors,  will  be  sufficient 
for  the  preparation  of  his  conveyance ;  and  the  purchaser 
of  any  such  lot,  if  not  requiring  an  abstract,  shall  not  be 
entitled  to  make  any  objection  or  requisition  to  or  on  the 
statement  or  epitome  of  title  furnished,  or  to  or  on  the 
title  thereby  or  otherwise  appearing,  and  if  requiring  an 
abstract  shall  be  subject  to  the  stipulations  contained 
in  these  conditions  with  respect  to  such  lot  (c). 

4.  Within  twenty -eight  days  after  delivery  of  the  abstract 
to  a  purchaser  or  his  solicitor,  such  purchaser  shall  deliver 

at  the  office  of  Messrs. ,  No.  — , ,  (the  solicitors 

of  the  vendors),  a  statement  in  writing  of  his  objections 
and  requisitions  (if  any)  to  the  abstract,  or  to  or  on  the 
title,  as  deduced  by  such  abstract,  and  upon  the  expiration 
of  such  period  of  twenty-eight  days  (and  in  this  respect 
time  is  to  be  of  the  essence  of  the  contract)  the  title  is  to 
be  considered  as  approved  of  and  accepted  by  such  pur- 
chaser, subject  only  to  such  objections  and  requisitions 
(if  any). 

6.  If  any  purchaser  shall  insist  on  any  objection  or 


(c)  Mr.  Dart  recommends  the  use  of  such  a  oonditioa  as  this  when 
the  title  is  voluminous  and  some  of  the  lots  are  small.     Dart,  Sl. 
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requisition  as  to  the  title  or  abstract,  or  evidence  of  title,     v-  '"■hoi^s 

or  otherwise,  which  the  vendors  shall  consider  themselves    '■ — 

unable,  or  on  the  ground  of  expense,  or  for  any  other 
reason,  shall  be  unwilling  to  remove  or  comply  with,  the 
vendors  may,  by  notice  in  writing,  to  be  given  to  the  pur- 
chaser or  his  solicitor  at  any  time,  and  notwithstanding 
any  negotiation  or  litigation  in  respect  of  such  objection 
or  requisition,  annul  the  sale,  and  shall  thereupon  return 
to  the  purchaser  his  deposit,  but  without  any  interest, 
costs  of  investigating  the  title,  or  other  compensation  or 
payment  whatever. 

6.  As  to  every  stipulated  commencement  of  title  (<2),  the 
same  shall  be  accepted  as  a  good  root  of  title,  notwith- 
standing that  any  earlier  documents  of  title  may  be 
therein,  or  in  any  other  of  the  abstracted  documents, 
recited  or  noticed  or  covenanted  to  be  produced ;  and  no 
objection  or  requisition  shall  be  made  in  respect  of  any 
matter  prior  to  such  commencement  of  title,  whether 
recited  or  appearing  in  any  of  the  abstracted  documents 
or  not. 

7.  Every  deed  and  document  dated  more  than  twenty 
years  before  the  day  of  the  sale  shall,  in  absence  of  other 
evidence,  be  deemed  sufficient  evidence  of  any  birth, 
death,  intestacy,  heirship,  matter  of  pedigree,  fact,  matter, 
or  thing  recited,  noticed,  or  implied  therein. 

8.  All  prints  of  Acts  of  Parliament,  and  examined, 
attested,  office,  certified,  or  other  copies,  or  extracts  of  or 
from  records,  awards,  deeds,  wills,  letters  of  administra- 
tion, and  all  other  documents,  and  all  parochial  or  other 
certificates,  and  all  declarations  or  other  evidence  to 
prove  pedigree  or  identity  of  persons  or  of  parcels,  or  of 
any  other  description,  which  are  not  in  the  possession 
of  the  vendors,  whether  required  for  the  purpose  of  com- 
pleting or  verifying  the  abstract,  of  being  delivered  to 
a  purchaser,  or  for  any  other  purpose,  shall  be  procured. 


{d)  As  already  mentioned,  p.  565  n.  (5),  it  is  meant  that  these 
stipnlationB  shall  be  followed  by  special  conditions  relating  to  the 
different  lots. 
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IH  LOTS. 


▼•  ™™"*"    made,  and  obtained  at  the  expense  of  the  purchaser 

-  requiring  the  same.     All  searches,  inquiries,  and  joumeTS 

for  and  incidental  to  the  above  purposes,  or  any  of  them, 

or  the  production  and  examination  of  deeds  and  other 

evidences,  shall  be  made  at  the  purchaser's  expense. 

9.  The  vendors  will,  if  required,  and  at  the  expense  of 
the  purchaser  requiring  the  same,  pursuant  to  the  — 
condition,  give  and  procure  such  information  and  endence 
as  shall  be  in  their  power  for  the  purpose  of  connecting 
the  descriptions  of  the  parcels  in  the  respective  docii- 
ments  of  title  to  any  lot,  and  of  identifying  the  lot  as 
purchased,  with  the  descriptions  in  the  documents  of  tide, 
but  no  requisition  for  any  such  purpose,  or  otherwise 
connected  with  the  identification  of  the  parcels,  shall  be 
persevered  in  after  the  vendors  shall  by  writing,  under 
their  hands  or  that  of  their  solicitors,  have  declared  their 
inability  to  comply  therewith ;  and  the  title  to  any  lot 
shall  not  be  objected  to  in  respect  of  the  proof  of  identity, 
or  of  the  position  of  different  parts  of  the  property  held 
under  different  titles  or  tenures  being  in  any  respect  or 
to  any  extent  defective. 

10.  With  regard  to  such  portions  of  the  premises 
described  in  the  particular  as  are  sold  free  firom  land  tax, 
and  as  to  which  a  certificate  of  the  redemption  of  the 
land  tax  cannot  be  shown,  the  declaration  or  certificate 
of  the  collector  of  land  tax  (to  be  obtained  at  the  expense 

of  the  purchaser,  pursuant  to  the condition)  that  they 

are  not  assessed  to  the  land  tax,  shall  be  accepted  as  suf- 
ficient evidence  that  they  are  free  from  land  tax;  and 
where  a  certificate  of  the  redemption  of  the  land  tax  shall 
be  shown,  no  evidence  shall  be  required  for  connecting 
the  description  of  the  lands  in  the  certificate  with  the  lot 
or  lots  to  which  they  are  assumed  to  correspond. 

11.  Every  charge  of  funeral  and  testamentary  expenses 
or  debts,  made  by  the  will  of  any  person  who  shaU  have 
died  more  than  twenty  years  before  the  day  of  sale  shall, 
without  evidence  or  inquiry,  be  presumed  to  be  fuUy 
satisfied,  and  no  objection  or  requisition  of  any  kind  shall 
be  made  in  respect  thereof;   and  all  legacies  charged 
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upon  any  part  of  the  property  on  sale  shally  in  like    ▼•  nmnoLM 

manner,  be  presumed  to  be  paid,  if  bequeathed  by  the  '- — 

will  of  any  person  who  shall  have  died  more  than  twenty 
years  before  the  day  of  sale,  or  as  to  legacies  payable 
in  futuroy  if  on  the  day  of  sale  more  than  twenty  years 
shall  have  elapsed  from  the  time  appointed  for  payment 
thereof. 

12*    The  respective  purchasers  shall  complete  their 
purchases  by  payment  of  the  remainder  of  the  purchase 

money  at  the  office  of  Messrs.  aforesaid,   on  or 

before  the  day  of ,  and,  upon  such  payment, 

each  purchaser  shall  be  entitled  to  a  proper  conveyance 
or  assurance  of  the  lot  or  lots  purchased  by  him,  such 
conveyance  to  be  prepared  by  and  at  the  expense  of  the 
purchaser,  and  to  be  tendered  or  left  by  him  at  the  office 

of  Messrs. ,  aforesaid,  for  execution  by  the  necessary 

parties,  [but  before  completion  the  purchaser  of  each  lot 
shall  show,  to  the  satisfaction  of  the  vendors,  that  the 
tenant  has  been  paid  for  all  tillages,  seeds,  and  acts  of 
husbandry,  as  mentioned  in  the  note  at  the  end  of  the 
particular,  or  else  that  the  vendors  have  been  otherwise 
fully  discharged  from  all  liability  in  respect  thereof,  and 
every  purchaser  shall  be  bound  to  indenmify  the  vendors 
against  such  liabilities  in  respect  of  the  lot  or  lots  pur- 
chased by  him].  If  as  to  any  lot,  the  remainder  of  the 
purchase  money  shall  not  be  paid  by  the  day  above  named 
in  relation  to  such  lot,  the  purchaser  thereof  shall  pay 

interest  thereon  at-  the  rate  of per  cent,  per  annum, 

from  that  day  until  the  same  shall  be  actually  paid.  Upon 
payment  of  the  remainder  of  his  purchase  money  as  afore- 
said, the  purchaser  is  to  be  entitied  to  possession,  or  to 
the  rents  and  profits,  as  from  the  day  above  named  for 
payment,  and  down  to  that  day  all  outgoings  are  to  be  paid 
by  the  vendors,  the  rents  and  profits,  and  the  outgoings, 
if  the  circumstances  so  require,  to  be  apportioned  for 
the  purpose  of  this  condition.  And  the  apportionment 
of  rents  made  by  the  above  particular  shall,  in  every 
instance,  be  accepted  without  requiring  the  tenant's 
consent,  or  making  any  requisition  in  relation  thereto. 
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Of  LOTl. 


The  expenses  (if  any)  incidental  to  the  apportiomnent  of 
.  the  land  tax,  as  mentioned  in  the  particular,  shall  be  borne 
by  the  purchaser. 

13.  As  to  such  of  the  muniments  of  title  («)  asrekte 
exclusively  to  property  comprised  in  this  sale,  but  aie 
common  to  two  or  more  lots,  the  purchaser  of  the  largest 
part  in  value  of  the  property  to  which  the  same  relate 
shall,  after  the  completion  of  the  sale  of  all  such  pro- 
perty, be  entitled  to  the  custody  thereof,  and  shall  enter 
into  usual  covenants  with  the  other  purchasers  interested 
therein,  for  the   production   and   fumishiDg  copies  of 
such  muniments.      As    to   such   of  the  muniments  of 
title  as  relate  to  property  comprised  in  this  sale,  and 
also  to  other  property  not  comprised  in  this  sale,  the 
same  may,  at  the  option  of  the  vendors  (which,  howerer, 
need  not  be  declared  before  the  purchases  are  completed), 
either  be  retained  by  them,  or  be  delivered  bj  them  to 
any  purchaser  or  other  person  or  persons  interested 
therein  ;  and  the  vendors,  or  other  person  or  persons  to 
whom   the   same   shall   be   delivered,    shall  enter  into 
usual  covenants  with  the  purchasers  at  this  sale  interested 
therein,  for  the  production  and  furnishing  copies  of  sach 
muniments,  every  such  covenant,  if  entered  into  by  the 
vendors,   to  be  made  determinable  upon  their  parting 
with  their  deeds,  and  procuring,  at  their  own  expense,  a 
substituted  covenant  from  the  person  or  persons  to  whom 
they  shall  be  delivered ;  and  if  entered  into  by  tmstees, 
to  be  framed  so  as  to  bind  them  to  a  specific  performance 
thereof,  and  (so  far  as  may  be)  to  bind  the  muniments, 
but  not  to  render  the  covenantors  or  their  representatives 
personally  liable,  except  in  respect  of  their  acts  while  they 
hold  the  muniments  (/),  and  the  completion  of  any  pur- 
chase shall  not  be  delayed  by  reason  of  the  vendors  not 
having  declared  their  option  whether  or  not  to  retain  any 
such  muniments  of  title.    And  every  covenant  to  which  any 


(6)  See  other  forms  of  this  condition  infra,  p.  575,  No.  16,  and 
p.  587. 

(/)  See  the  form  of  such  a  covenant  post,  Yol.  11. 
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purchaser  shall  he  entitled  under  this  condition  (except 
any  such  suhstituted  covenant  as  ahove  mentioned)  shall 
be  prepared  by  and  at  the  expense  of  the  purchaser 
requiring  the  same.  As  to  muniments  of  title  relating  to 
property  exclusively  comprised  in  this  sale,  until  com- 
pletion of  the  sale  of  all  the  property  to  which  the  same 
relate,  and  as  to  muniments  of  title  relating  to  property 
comprised  in  this  sale,  and  also  to  other  property  not 
comprised  in  this  sale,  until  the  vendors  shall  have 
declared  their  option  whether  to  retain  the  same  or  not, 
all  purchasers  at  this  sale  interested  therein  shall  be  en- 
tiUed,  at  their  own  expense,  to  the  production  of  such 
muniments,  and  to  copies  of  them,  but  not  to  any  covenant 
for  those  purposes.  Every  purchaser  who  shall  have  the 
custody  of  any  muniments  of  tide,  a  covenant  for  produc- 
tion whereof  has  been  entered  into  by  the  late ,  or 

any  other  person,  shall  take  the  same  subject  to  such 
covenant,  and  to  the  obligation  to  indemnify  the  vendors 
in  respect  thereof. 

14.  The  lots  are  sold  subject  to  the  payments  men-« 
tioned  in  the  particular,  and  to  all  quit  rents  and  incidents 
of  tenure  (if  any),  and  to  all  rights  of  way  and  water  and 
other  easements  (if  any)  a£fecting  the  premises,  and  to 
such  liabilities  to  maintain  fences,  and  other  liabilities 
of  that  description  as  any  of  the  premises,  being  allot- 
ments, are  subject  to,  by  virtue  of  the  awards  under  which 
the  same  were  allotted  respectively ;  none  of  which  mat- 
ters, nor  any  matter  discoverable  by  mere  inspection  of 
the  premises  (g),  shall  annul  any  sale,  or  give  rise  to  any 
right  to  compensation. 

15.  If  any  error  or  mis-statement  as  to  which  the  right 
to  compensation  is  not  hereby  excluded  shall  appear  to 
have  been  made  in  the  above  particular,  such  error  or 
mis-statement  is  not  to  annul  the  sale,  but  a  proportionate 
allowance  or  compensation  is  to  be  made  to  the  party 
(vendors  or  purchaser)  prejudicially  affected  thereby,  such 


T.  rmraioLM 

»  LOTS. 


(g)  Upon  this  point  see  Lettty  v.  HiUaa^  2  De  G.  &  Jo.  110. 
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compensation  or  allowance  to  be  settled  by  two  persons, 
one  to  be  chosen  by  each  of  the  parties  or  by  their  umpire, 
whose  decision  shall  be  final ;  and  if  one  of  the  parties 
shall  name  a  referee,  and  of  such  nomination  shall  give 
notice  in  writing  to  the  other  party,  who  shall  neglect  for 
fourteen  days  to  name  a  referee  on  his  behalf,  the  referee 
first  named  may  at  any  time  proceed  alone  to  settle  the 
amount  of  such  compensation  or  allowance,  and  his  deci- 
sion shall  be  final. 

16.  If  any  purchaser  shall  fail  to  comply  with  the  aboye 
conditions,  his  deposit  shall  thereupon  be  forfeited  to  the 
vendors,  who  shall  be  at  liberty  to  re-sell  the  property 
bought  by  such  purchaser,  either  by  public  auction  or 
private  contract,  at  such  time  and  place,  subject  to  such 
conditions,  and  in  such  manner  as  they  shall  think  fit ;, 
and  any  deficiency  in  price  which  may  happen  on,  and  all 
expenses  attending  such  resale,  shall,  immediately  after* 
wards,  be  paid  to  the  vendors  by  the  defaulter  at  the 
present  sale ;  and  in  case  of  non-payment  shall  be  reco- 
.verable  by  the  vendors  as  liquidated  damages. 


YI.  Freeholds  and  Leaseholds  in  Lots  (A). 
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1  to  9  inclusive  ut  supra,  p.  565-8. 

10.  The  abstracts  of  title  to  the  leasehold  lots  shall 
commence  with  the  respective  leases  under  which  the 
respective  lots  are  immediately  held  by  the  vendors,  and 
no  purchaser  shall  require  any  evidence,  information,  or 
explanation  of  or  concemiQg  the  previous  title  to  any 
of  these  lots,  or  any  covenant  or'  indemnity  against  any 
superior  rent,  or  covenant  affecting  the  leasehold  premises, 
and  every  lease  under  which  the  vendors  hold  shall  be 
deemed  to  have  been  well  granted. 

11.  No  objection  shall  be  taken  to  the  title   of  any 


(h)  Tide  supra,  p.  565  n.  (5). 
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leasehold  lot  on  account  of  the  lease  under  which  the    ▼!•  t anHouw 
same  is  held  by  the  vendors  being  an  underlease,  or        nhon. 

on  account  of  such  lease,  or  any  superior  lease  comprising  

other  property,  besides  the  property  sold  (i) ;  or,  on  the 
ground  of  the  lessor  not  having  concurred  in  any  appor- 
tionment or  exclusive  charge  of  rent(fc),  or  by  reason  of 
any  variance  between  the  covenants,  clauses,  and  condi- 
tions in  any  original  lease,  and  any  derivative  or  under- 
lease, or  agreement  with  any  tenant,  or  on  the  ground  of 
any  insurance  required  by  any  lease  not  having  been 
effected  with  the  prescribed  office,  in  the  prescribed 
manner,  or  at  the  time  required  by  any  such  lease,  [or  on 
the  ground  of  any  past  neglect  to  effect  or  keep  on  foot 
any  insurance,  if  at  or  before  the  time  hereinafter 
appointed,  for  the  completion  of  the  purchase,  it  shall 
appear  that  the  premises  are  properly  insured  ({).] 

12.  The  respective  leases,  counterparts  of  underleases, 
agreements,  and  other  documents  of  title  in  the  possession 
of  the  vendors  relating  to  the  leasehold  lots,  and  also  the 
counterparts  of  the  respective  leases  and  agreements 
relating  to  the  tenancy  or  occupation  of  the  freehold,  may 

be  inspected  at  the  said  office  of  Messrs. at  any  time 

within  one  week  prior  to  the  day  of  sale,  between  the 
hours  of  ten  and  four ;  and  every  purchaser  of  any  lot 
shall  be  deemed  to  have  full  notice  (m),  at  the  time  of 
purchasing,  of  the  contents  of  such  leases,  imderleases, 
agreements,  and  other  documents  respectively.  As  to  the 
leaseholds,  the  receipt  for  the  last  quarter's  rent,  or  other 
the  last  payment  of  rent,  which  before  the  completion  of 
any  purchase  shall  have  fallen  due,  and  become  actually 
payable  at  the  accustomed  time  for  collecting  the  rents 
payable  to  the  lessor  or  lessors,  shall  be  accepted  as 
conclusive  evidence  of  the  performance  of  all  the  covenants, 


(•)  Supra,  pp.  446;  476-8. 
{k)  Sapra,  p.  472. 

(/)  Supra,  p.  481 :  the  statute  there  referred  to  seems  to  have  ren- 
dered the  words  within  brackets  unnecessary, 
(m)  Supra,  pp.  446,  448. 
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Ti.  vuBBOLM  clauses,  and  conditions  contained  in  the  lease  under 
nr  LOTS.  which  such  rent  is  payable  up  to  the  date  of  such  receipt; 
and  no  proof  shall  be  required  of  the  subsequent  perform- 
ance of  any  covenant  or  condition  in  such  lease,  unless 
the  purchaser  shall  distinctly  point  out  in  TnitiDg  under 
his  hand,  and  vouched  and  signed  by  the  person  on  whose 
information  the  same  may  be  founded,  the  time  and 
circumstance  of  any  breach  thereof  (n). 

18.  The  vendors  will  endeavour  to  obtaui  at  their  om. 
expense  a  licence  to  assign  the  lease  of  any  lot,  or  part  of 
a  lot,  which  in  the  particulars  is  stated  to  require  such 
licence ;  and  the  assignment  of  every  such  lot  or  part  of  a 
lot  shall  be  prepared  by  or  on  behalf  of  the  original 
lessors  at  the  expense  of  the  purchaser;  in  case 
such  licence  shall  be  refused,  or  the  vendors  shall  be 
unable  to  obtain  the  same  within  six  months  after  the 
sale  (of  which  a  written  statement  to  that  effect  under  the 
hand  of  the  vendor's  solicitors,  or  any  of  them,  shallbe  con- 
clusive evidence),  the  contract  as  to  such  lot  shall  be 
rescinded,  and  the  deposit  returned  with  interest  at/(Wf 
per  cent,  in  full  satisfaction  of  all  demands  for  eiqienses, 
damages  or  otherwise.  No  objection  shall  be  made  by 
any  purchaser,  to  the  form  or  terms  of  any  licence  to 
assign  to  him. 

14.  Condition  9,  supra  p.  562. 

or  Condition  12,  supra  p.  569. 

1 5.  The  purchasers  of  leasehold  lots  shall  indemnify  the 
vendors  against  the  rents  and  covenants  of  the  respectiTe 
leases,  as  from  the  rent-day  preceding  the  completion  of 
the  respective  purchases ;  and  in  case  the  vendors  shall  as 
to  any  lot  deem  it  expedient  that  such  indemnity  should  be 
provided  for  by  the  execution  and  delivery  to  them  of  a 


(n)  This  form  of  the  condition  is  more  favourable  to  purchMen 
than  that  given  supra,  p.  560,  where  the  production  of  a  receipt  for 
rent  (which  may  be  a  waiver  by  the  landlord  of  previous  breaoh«)  w 
to  be  treated  as  evidence  of  the  performance  of  the  ooyenante,  not 
only  up  to  the  rent  day,  but  up  to  the  completion  of  the  purchase; 
the  form  supra  is,  however,  that  usually  adopted. 
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counterpart  of  the  assigmnent  of  any  such   lot  (o),  the    ti.  vRxxHOLiNi 
purchaser  of  that  lot  shall,  at  the  joint  expense  of  himself      ^  ^  lotL^"* 

and  the  yendors,  prepare,  execute,   and  deliver    to    the  

vendors  such  counterpart :  [and  with  respect  to  those  lots 
(whether  freehold  or  leasehold)  as  to  which  it  appears 
from  the  particulars  that  the  landlord  is  under  covenants 
with  the  tenants  to  insure  against  fire,  the  purchasers 
shall  indemnify  the  vendors  against  all  future  liability  in 
respect  of  such  covenants ;  every  such  indemnity  to  be 
prepared  by  the  solicitor  of  the  vendors  at  the  expense  of 
the  purchaser.] 

16.  Condition  13,  supra  p.  570. 
or 

All  deeds  and  evidences  of  title  in  the  possession  of  the 
vendors  shall,  if  the  whole  of  the  property  to  which  the 
same  relate  shall  be  disposed  of  at  the  sale,  be  delivered 
to  the  purchaser,  or  (if  the  same  shall  be  disposed  of 
among  different  purchasers)  to  the  largest  purchaser  in 
value.  As  to  deeds  and  other  evidences  of  title,  relating 
in  part  to  property  not  now  offered  for  sale,  or  to  any 
lots  which  shall  not  be  disposed  of  at  the  sale,  the  same 
shall  be  retained  by  the  vendors ;  the  largest  purchaser  in 
value,  or  the  vendors  (as  the  case  may  be)  to  or  by  whom 
any  deeds  or  other  evidences  may  be  delivered  or  retained 
shall,  if  required,  enter  into  a  usual  covenant  for  the 
production  thereof  to  any  purchaser  interested  therein, 
such  covenant,  if  entered  into  on  the  part  of  the  vendors, 
to  be  determinable  on  the  vendors*  parting  with  the  deeds 
and  evidences  to  which  the  same  relate  (p),  and  procuring 
the  person  to  whom  they  shall  be  delivered,  to  enter  into 
a  usual  covenant  (either  absolute  or  determinable  upon 
a  similar  contingency)  for  the  production  thereof,  with  the 
person  then  entitled  to  the  benefit  of  the  vendors'  covenant ; 
the  expenses  of  and  attending  the  preparation,  execution 
and  delivery  to  the  respective   covenantees  of  all  such 


(o)  Supra,  pp.  476,  496. 

(p)  See  another  provision  on  this  point  infra,  p.  587,  No.  20. 
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original  deeds  of  covenant  to  be  borne  by  the  respectiTe 
covenantees,  bat  every  substituted  deed  of  covenant  to  be 
delivered  by  the  vendors  under  this  condition  shall  be 
delivered  to  the  person  entitled  to  the  benefit  thereof  free 
of  expense. 

17.  The  vendors  being  executors  and  trustees  shall  not 
be  required  to  enter  into  any  other  covenant  than  that 
they  have  not  incumbered ;  and  no  cestui  que  trust,  or 
other  person,  shall  be  required  to  join  in  any  assurance 
for  the  purpose  of  entering  into  any  covenants  for  title 
or  for  any  other  purpose. 

18,  19,  20,  Conditions  14,  15,  16,  supra  p.  571-2. 
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VII.  Estates  sold  by  Order  of  the  Codbt  op 

Chancery  (q). 

1.  No  person  shall  advance  less  than  £ at  each 

bidding  (r). 

2.  The  sale  is  subject  to  a  reserved  bidding  for  each 

lot,  which  has  been  fixed  by  the  Judge  to  whose  Court 

this  cause  is  attached. 

8.  Each  purchaser  is  at  the  time  of  sale  to  subscribe 

his  name  and  address  to  his  bidding,  and  the  abstract  of 

title,   and  all  written  notices   and   communications  and 

summonses  are  to  be  deemed  duly  delivered  to  and  served 


(q)  These  are  the  formal  conditions  approved  of  by  the  Court  under 
the  advice  of  its  Conveyancing  Counsel.  They  are  generally  employed 
with  very  slight  alterations  in  ordinary  oases,  but  in  large  sales,  or 
where  the  title  is  complicated,  they  are  often  considerably  modified. 
A  great  variety  of  such  modifications  will  be  found  infra,  p.  579  and 
elsewhere.  The  authorised  forms  of  the  auctioneer's  reoogniaanoe,  the 
bidding-paper,  and  the  affidavit  of  the  result  of  the  sale  are  ginn 
infra,  after  the  conditions  of  sale. 

(r)  The  Court  does  not  undertake  to  sell  to  the  highest  bidder,  Tide 
supra,  p.  603. 
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upon  ilie  purchaser  by  being  left  for  him  at  such  address, 
unless  or  until  he  is  represented  by  a  solicitor. 

4.  Each  purchaser  is  at  the  time  of  sale  to  pay  a  depo- 
sit of  £  per  cent,  on  the  amount  of  his  purchase 
money  to  ,  the  person  appointed  by  the  said  Judge 
to  receive  the  same  («). 

5.  The  Chief  Clerk  of  the  said  Judge  will,  after  the 
sale,  proceed  to  certify  the  result;  and  ,  the 

day  of         ,  at  of  the  clock  in  the  noon,  is 

appointed  as  the  time  at  "which  the  purchasers  may,  if 
they  think  fit,  attend  by  their  solicitors  at  the  chambers 
of  the  said  Judge,  at  ,  in  the  county  of  Middlesex, 

to  settle  such  certificate.  The  certificate  ip?ill  then  be 
settled,  and  will  in  due  course  be  signed  and  filed,  and 
bjecome  binding  without  further  notice  or  expense  to  the 
piurchasers. 

6.  The  vendor  is,  within  days  after  such  certificate 
has  become  binding,  to  deliver  to  each  purchaser  or  his 
solicitor  an  abstract  of  the  title  to  the  lot  purchased  by 
him,  subject  to  the  stipulations  contained  in  these  con- 
ditions. And  each  purchaser  is,  within  days  after 
the  actual  delivery  of  the  abstract,  to  deliver  at  the  office 
of  ,  solicitor,  at  ,  in  the  county  of  ,  a  state- 
ment in  writing  of  his  objections  and  requisitions  (if  any) 
to  or  on  the  title  as  deduced  by  such  abstract ;  and  upon 
the  expiration  of  such  last-mentioned  time  (and  in  this 
respect  time  is  to  be  deemed  of  the  essence  of  the  con- 
tract), the  title  is  to  be  considered  as  approved  of  and 
accepted  by  such  purchaser,  subject  only  to  such  objec- 
tions and  requisitions,  if  any  (f). 

7.  Each  purchaser  is,  in  addition  to  the  amount  of  his 
bidding  at  the  sale,  to  pay  the  value  of  all  timber  and 
timber-like  trees,  tellers,  and  pollards  (if  any),  on  the  lot 
purchased  by  him,  down  to  \s,  per  stick  inclusive,  ihA 
amount  thereof  to  be  ascertained  by  a  valuation  to  be 


BT  THS  OOUftV 
or  OHAVOIBT. 

QSHBBAL. 


(«)  Where  deposits  are  to  be  paid,  the  person  appointed  to  receive 
them  must  ^ve  seoority. 

{t)  The  special  conditions  are  usually  added  here  instead  of  below* 


VOL. I. 
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made  in  manner  following,  that  is  to  say,  each  party 
(vendor  and  purchaser),  or  their  respective  solicitors,  is, 
within  days  after  the  Chief  Clerk's  certificate  has 

become  binding,  to  appoint  by  writing  one  valuer,  and 
give  notice  in  writing  to  the  other  party  of  such  appoint- 
ment ;  and  the  valuers  so  appointed  are  to  make  such 
valuation,  but  before  they  commence  their  duty  they  are 
to  appoint  an  umpire  by  writing ;  and  the  decision  of 
such  valuers,  if  they  agree,  or  of  such  umpire  if  they 
disagree,  is  to  be  final ;  and  in  case  the  purchaser  shall 
neglect  or  refuse  to  appoint  a  valuer,  and  give  notice 
thereof  in  the  manner  and  vdthin  the  time  above  specified, 
the  valuation  is  to  be  made  by  the  valuer  appointed  by 
the  vendor  alone,  and  his  valuation  is  to  be  final. 

8.  Each  purchaser  is,  under  an  order  for  that  purpose 
to  be  obtained  by  him,  or,  in  case  of  his  neglect,  by  the 
vendors  at  the  cost  of  the  purchaser,  upon  application  at 
the  chambers  of  the'  said  Judge,  to  pay  the  amount  of 
his  purchase  money  (after  deducting  the  amount  paid  as 
a  deposit  (u),)  together  with  the  amount  of  the  valuation 
under  the  seventh  condition  (if  any),  into  tha  BanVflf 
Englcuid,  with  the  privity  of  the  Auuuunlaui'Oeueral 
<rf  this  Court,  to  the  credit  of  this  cause  (w),  on  or 

before  the  day  of  (x) ;  and  if  the  same  is  not 

so  paid,  then  the  purchaser  is  to  pay  interest  on  his 
purchase  money,  including  the  amount  of  such  valuation, 
at  the  rate  of  £  per  cent,  per  annum,  from  the 

day  of  to  the  day  on  which  the  same  is  actuafly 

paid  (y).     Upon  payment  of  the  purchase  money  in  man- 


(ti)  To  be  altered  if  the  4th  or  6tli  condition  is  not  inserted. 

(w)  This  is  to  be  ia  accordance  with  the  order  directing  the  sale. 

(i;)  This  most  be  a  day  subsequent  to  the  time  fixed  for  delireiiog 
objections  to  the  title  and  when  the  Judge's  Chambers  and  A^ 
countant-General's  offices  are  open. 

(y)  Deducting  income  tax  is  now  almost  always  added  herj  in 
order  that  a  purchaser  under  the  court  may  not  be  placed  in  a  wone 
position  in  this  i^espect  than  a  purchaser  from  an  ordinoiy  ?eador, 
vide  supra,  p.  511,  and  infra,  p.  5S5,  Condition  15. 
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ner  aforesaid,  the  purchaser  is  to  be  entitled  to  possession 

or  to  the  rents  and  profits  as  from  the day  of , 

down  to  which  time  all  outgoings  are  to  be  paid  by  the 
vendors. 

9.  If  any  error  or  misstatement  shall  appear  to  have 
been  made  in  the  above  particular,  such  error  or  mis- 
statement is  not  to  annul  the  sale,  nor  to  entitle  the 
purchaser  to  be  discharged  from  his  purchase;  but  a 
compensation  is  to  be  made  to  or  by  the  purchaser  as  the 
case  may  be,  and  the  amount  of  such  compensation  is  to 
be  settled  by  the  said  Judge  at  chambers. 

[Add  to  these  such  conditions  respecting  the  title  and 
title  deeds,  as  the  Conveyancing  Counsel  shall  advise  to  be 
necessary  or  proper.] 

Lastly.  If  the  purchaser  shall  not  pay  his  purchase 
money  at  the  time  above  specified,  or  at  any  other  time 
which  may  be  named  in  any  order  for  that  purpose,  and 
in  all  other  respects  perform  these  conditions,  an  order 
may  be  made  by  the  said  Judge  at  chambers  for  the 
resale  of  the  lot  purchased  by  such  purchaser,  and  for 
payment  by  the  purchaser  of  the  deficiency,  if  any,  in  the 
price  which  may  be  obtained  upon  such  resale,  and  of  all 
costs  and  expenses  occasioned  by  such  default. 


579 


BT  THB  OOUBT 
OV  OBJUrOBBT. 


OBBBBAL. 


VIII.  Usual  Conditions  on  Sales  by  Order  of  the 

Court  of  Chancery  (2:). 

1.  No  person  is  to  advance  less  than  £ at  each 

bidding  for  the  entu*e  estate,,  or  less  than  shall  be  named 
by  the  auctioneer  at  the  time  of  putting  up  each  lot,  if 
the  entire  estate  shall  not  be  sold  in  one  lot. 


BT  THB  OOTTBT 
OV  OBAHOBBT. 

UBUAU 


(z)  The  oonditions  here  collected,  having  been  settled  by  different 
counsel  of  the  Court,  are  necessarily  not  entirely  consistent  in  Ian- 
gpiage,  and  some  of  them  are  varieties  of  the  same  stipulation ;  but  it 
ifi  thought  likely  that  they  will  be  more  useful  if  combined  in  one 
collection,  than  if  dispersed  infra  under  their  different  heads. 


»  p  2 
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2.  The  sale  is  subject  to  a  reserved  bidding  for  the 
entire  estate,  and  also  for  each  lot,  in  case  of  the  entiie 
estate  not  being  sold  in  one  lot,  and  such  reserved  bid- 
dings have  been  fixed  by  the  Judge  to  whose  Court  the 
cause  is  attached. 

8.  The  purchaser  or  each  purchaser  (as  the  case  may 
be)  is,  at  the  time  of  sale,  to  subscribe  his  name  and 
address,  &c. ;  ut  supra,  p.  577,  No.  8. 

4.  The  purchaser  or  each  purchaser  (as  the  case  may  be) 
is,  at  the  time  of  sale,  to  pay  a  deposit  of  15  per  cent,  on 
the  amount  of  his  purchase  money,  if  under  £1000,  or  10 
per  cent,  if  over  JElOOO,  to,  &c. ;  supra,  p.  577,  No.  4. 

6.  Supra,  p.  577,  No.  5. 

6.  The  vendors  are  within  ten  days  after  such  certi- 
ficate has  become  binding,  to  deliver  to  the  purchaser  or 
respective  purchasers,  or  his  or  their  soUcitor  or  res- 
pective solicitors,  an  abstract  of  the  title  to  the  rcspectire 
premises  purchased  by  him  or  them,  subject  to  the  stipu- 
lations contained  in  these  conditions.  No  purchaser  of 
two  or  more  lots  held  under  the  same  title,  shall  be 
entitled  to  more  than  one  general  abstract,  except  at  his 
own  expense  (a).  No  purchaser  of  any  lot,  of  which  4e 
purchase  money  shall  be  under  £200,  shall,  in  respect  of 
such  purchase,  be  entitled  to  an  abstract,  otherwise  than 
at  his  own  expense ;  but  an  abstract,  showing  the  title  to 
all  such  lots,  subject  to  the  stipulations  contained  in 
these  conditions,  shall  be  deposited  at  the  office  of  Messrs. 

for  perusal  and  examination   by  such  purchasers, 

who  shall  be  entitled  to  avail  themselves  thereof,  to  enable 
them  to  prepare  their  conveyances.  The  purchaser  or 
each  purchaser  (as  the  case  may  be)  is,  within  six  weeks 
after  the  actual  delivery  of  the  abstract,  or  as  to  purchasers 
of  lots  under  £200,  within  six  weeks  after  notice  of  the 
deposit  of  such  abstract  as  aforesaid,  to  deliver  at  <he 
office  of  Messrs. a  statement  in  writing  of  his  objec- 
tions and  requisitions  (if  any).     And   if  any  purchaser 


(a)  See  supra,  p.  566,  n.  (o).    Dart  81. 
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shall  insist  on  any  objection  or  requisition  wluch  the 
vendors  shall  consider  themselves  unable,  or  on  the 
ground  of  expense,  or  for  any  sufficient  reason  shall  decline 
to  remove  or  comply  with,  the  vendors  with  the  sanction 
of  the  Judge  to  whose  Court  the  cause  is  attached  shall, 
notwithstanding  any  intermediate  negotiation,  be  at  liberty 
by  notice  in  writing  to  rescind  the  contract ;  and  in  such 
case  the  purchaser  shall  be  entitled  to  have  his  deposit 
returned  to  him  without  interest,  and  shall  not  be  entitled 
to  compensation  for  loss  of  interest  on  his  purchase  money, 
or  for  any  damages,  costs,  or  expenses  incurred  by  him, 
or  on  any  other  account  whatsoever  (6). 

7.  Within  fourteen  days  from  the  day  of  sale,  the 
vendors  shall  deliver  to  the  purchasers  or  their  respective 
solicitors,  an  abstract  of  the  title,  commencing  as  follows  : 

As  to  lot  1,  with  &c. 

As  to  lot  2,  with  &c. 

The  purchasers  of  the  respective  lots  shall  not  be  at 
liberty  to  require,  investigate,  or  object  to,  any  title  or 
evidence  of  title,  or  any  other  matter  whatsoever,  prior 
to  the  respective  commencements,  and  notwithstanding 
any  reference  to,  or  notice  of  any  prior  deeds  or  docu- 
ments, [and  shall  accept  all  recitals  and  statements  in 
every  abstracted  deed  or  document  of  title  dated  more 
than  twenty  years  prior  to  the  day  of  sale,  as  sufficient 
evidence  of  the  instruments,  facts,  or  matters  recited  or 
stated,  and  all  facts  or  matters  admitted  by  the  answer, 

or  proved  in  the  above-mentioned  suit  of v. , 

or  certified  by  the  Chief  Clerk  of  the  Judge  to  whose 
Court  that  suit  is  attached,  shall  be  deemed  thereby  con- 
clusively evidenced.  If  the  purchaser  may,  consistently 
with  these  conditions,  require,  and  shall  require,  an  abstract 
or  the  production  of  any  deed  or  other  document,  not  in 
the  possession  of  the  vendors,  or  any  office,  attested,  or 
other  copy  of,  or  extract  from,  any  deed,  will,  or  other 


BT  THI  OOU&T 
OV  OHAHOSET. 

VffOAL, 


{h)  As  to  the  use  of  this  condition  in  sales  by  the  Conrt,  vide 
sapra,  p.  459. 
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doctunent,  whether  in  their  possession  or  not,  and  whether 
for  the  purpose  of  verifying  the  abstract,  or  of  accom- 
panying the  title,  or  otherwise,  or  any  affidavit,  statutory 
declaration,  or  other  evidence  not  in  the  vendor's  posses- 
sion, as  to  seisin,  identity  of  parcels,  or  any  other  matter, 
or  any  further  evidence  or  information  as  to  the  suit  of 

V. than  an  abstract  of  the  bill  and  subsequent 

orders,  the  expense  of  complying,  or  endeavouring  to 
comply,  with  any  and  every  such  requisition  shall  be 
borne  by  the  purchaser.  The  purchaser  shall  not  require 
from  any  conveying  party  any  further  or  other  covenant 
than  a  covenant  that  such  party  has  not  incumbered; 
nor  require,  for  any  purpose,  the  concurrence  of  any 
person  in  respect  of  any  equitable  or  beneficial  interest 
bound  by  the  order  of  sale]  (c). 

8.  Every  deed  or  other  instrument  dated  twenty-five 
years  or  upwards  prior  to  the  day  of  sale  shall,  in  absence 
of  other  evidence,  be  deemed  sufficient  evidence  of  any 
birth,  death,  intestacy,  heirship,  matter  of  pedigree,  fact, 
matter  or  thing  recited  or  noticed  therein. 

9.  The  present  sale  being  pursuant  to  a  decree  of  the 
Court  of  Chancery,  no  objection  shall  be  taken,  or  requi- 
sition made,  on  the  ground  of  any  formal  defect  of  parties, 
or  otherwise  concerning  the  constitution  of  the  suit(i). 
If  any  person  requires  the  decree,  or  any  proceedings  in 
this  suit,  to  be  enrolled,  the  same  is  to  be  done  at  his 
expense. 

10.  With  respect  to  the  proceedings  in  the  suits  under 
which  this  property  is  put  up  for  sale,  the  purchaser  shall 
be  satisfied  with  an  abstract  of  the  order  of  the  Court  of 
Chancery  authorising  such  sale,  and  with  the  inspection 


(c)  This  is  a  condition  settled  by  Mr.  Hayes,  the  portion  of  it 
within  brackets  is  given  in  Mr.  Dart's  work  on  Yendors  and  Pur- 
chasers, p.  751,  n.  (t). 

(«?)  With  regard  to  the  practical  effect  of  this  condition,  vide  supra, 
p.  602.  It  rarely  happens,  however,  that  a  title  can  be  impeached  on 
the  ground  that  necessary  parties  were  not  before  the  oonrt  or  bound 
by  the  proceedings. 
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of  any  of  the  proceedings  in  such  suits  in  the  possession 
of  the  vendor's  solicitors,  and  shall  not  require  the  enrol- 
ment of  any  order  of  the  Court  of  Chancery. 

11.  All  prints  and  examined,  attested,  office,  or  other 
copies,  or  extracts  of  or  from  Acts  of  Parliament,  records, 
proceedings  in  Chancery  and  in  bankruptcy,  or  elsewhere, 
deeds,  wills,  and  all  other  documents,  and  all  parochial  or 
other  certificates,  and  all  declarations  and  other  evidence 
to  prove  pedigrees,  or  identity  of  persons,  or  of  parcels 
or  otherwise,  which  are  not  in  possession  of  the  vendors, 
whether  required  for  the  purpose  of  completing  or  veri- 
fying the  abstract,  of  being  delivered  to  a  purchaser, 
or  for  any  other  purpose,  shall  be  procured,  made,  and 
obtained,  by  and  at  the  expense  of  the  purchaser  re- 
quiring the  same.  The  purchaser  or  purchasers  shall 
bear  the  expense  of  the  production  of  all  deeds  and 
other  evidences  not  in  the  vendor's  possession,  and  of 
aU  journeys  which  may  be  necessary  for  the  purpose 
of  examining  the  deeds  and  evidences  of  title  (includ- 
ing as  well  those  that  are  not,  as  those  that  are  in 
the  vendor's  possession),  and  of  all  searches  connected 
therewith,  and  of  stamping  or  re-stamping  all  unstamped 
or  insufficiently  stamped  deeds  and  documents,  and  of  the 
enrolling  any  proceedings  in  bankruptcy,  and  of  ascer- 
taining the  courts  and  places  where  wills  or  registries  are 
to  be  found,  and  of  registering  all  wills,  deeds,  or  other 
documents  which  he  or  they  may  require  to  be  registered, 
and  which,  as  to  instruments  not  testamentary,  shall  have 
been  executed  ten  years  or  upwards  prior  to  the  day  of 
sale ;  and  as  to  wills  or  other  testamentary  instruments, 
shall  have  been  executed  by  a  testator  or  testatrix,  who 
shall  have  died  ten  years  or  upwards  prior  to  the  day  of 
sale.  [No  objection  shall  be  taken  on  the  ground  of  the 
non-registry  of  any  will  within  six  calendar  months  after 
death,  or  on  the  ground  of  inability  to  obtain  the  regis- 
tration of  any  instrument,  or  on  the  ground  of  any  will 
or  codicil  of  a  party  dying  thirty  years  before  the  sale 
not  being  shown,  or  not  appearing  to  have  been  proved, 
and  of  the  vendors  not  having  the  means  of  obtaining  the 
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productioii,  or  any  knowledge  of  the  custody  of  the 
original  document ;  but  in  such  case,  the  recital  of  any 
such  will,  in  a  deed  or  other  instrument  dated  twenty -five 
years  or  upwards  prior  to  the  day  of  sale,  shall  be  accepted 
as  sufficient  proof  of  its  contents,  and  due  execution  and 
attestation.] 

12.  Every  objection  and  requisition  (if  any)  in  respect 
of  the  titles  which  shall  not  be  delivered  in  writing  at 

the  office  of  Mr. ,  the  solicitor  of  the  plaintiffis,  within 

thirty  days  after  the  delivery  of  the  abstract  of  title 
(whether  perfect  or  not),  or  of  such  information  as  may 

uggest  the  same  (e),  shall  be  considered  as  waived. 

13.  The  purchasers,  after  they  have  accepted  the  title, 
will  be  allowed,  between  the  29th  day  of  September  and 
the  15th  day  of  November,  1858,  to  cultivate  the  arable 
lands  purchased  by  them;  but  they  are  to  discontinue 
and  may  be  restrained  by  an  order  of  the  Judge,  to  whose 
Court  this  cause  is  attached,  from  continuing  to  do  so 
after  the  said  15th  day  of  November,  in  case  they  shall 
not  have  paid  their  purchase-moneys  in  pursuance  of  the 
above  condition.  The  purchasers  are  to  pay  to  the 
tenants  who  quit  on  the  29th  day  of  September,  1858,  for 
all  produce,  manure,  and  acts  of  husbandry  which,  accord- 
ing to  the  custom  of  the  county,  are  nsually  paid  for  by 
an  incoming  to  an  outgoing  tenant,  and  such  tenants  are 
to  be  entitled  to  retain  possession  of  the  bams  and  stack- 
yards until  the  1st  day  of  May,  1859. 

14.  The  purchaser  of  each  lot  shall  take  to  and  pay  to 
the  occupier  of  the  lot  purchased  by  him,  at  the  time  of 
taking  possession  of  each  lot  respectively,  for  all  manure, 
dressings  and  half  dressings,  seeds,  straw,  crops,  and 
other  things  on  each  lot,  according  to  the  custom  of  the 
country,  as  usual  between  incoming  and  outgoing  tenants, 
the  amount  of  which  shall  be  settled  by  two  persons,  one 
to  be  appointed  by  the  occupier,  and  the  other  by  the 
purchaser,    and   in    case  of  their  disagreement,  by  an 


{e)  With  respect  to  this  part  of  the  oonditioo,  vide  supra,  p.  45S. 
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umpire  to  be  chosen  by  such  two  persons,  whose  decision 
shall  be  final. 

15.  The  purchaser,  or  each  purchaser  (as  the  case  may 
be)  is,  under  an  order  for  that  purpose  to  be  obtained 
upon  application  at  the  chambers  of  the  said  Judge,  by 
and  at  the  expense  of  the  yendors  (except  that  such 
purchaser  shall  consent  thereto  at  his  own  expense),  to 
pay  the  amount  of  his  purchase  money  (after  deducting 
the  amount  paid  as  a  deposit)  into  the  Bank  of  England, 
with  the  privity  of  the  Accountant  General  of  this  Court, 
to  the  credit  of  this  cause  on  or  before  the  1st  of  March, 
1659 ;  and  if  the  same  is  not  so  paid  then,  the  purchaser 
is  to  pay  interest  on  his  purchase  money  remaining 
unpaid  at  the  rate  of  £5  per  cent,  per  annum,  from  the  1st 
of  March  1859,  to  the  day  on  which  the  same  is  actually 
paid  (deducting  income  tax).  Upon  payment  of  the 
purchase  money  in  manner  aforesaid,  the  purchaser  or 
purchasers  will  be  entitled  to  possession  or  to  the  rents 
and  profits,  as  firom  the  1st  of  November,  1858,  being  the 
usual  rent-day  on  the  estate  (/),  down  to  which  time  only 
all  outgoings  are  to  be  paid  by  the  vendors,  but  interest 

at  the  rate  of  £ per  cent,  per  annum  shall  be  paid  or 

allowed  by  the  purchaser  or  purchasers,  on  the  purchase 
money  remaining  unpaid,  for  the  interval  between  the  1st 
of  November,  1858,  and  the  1st  of  March,  1859,  or  such 
prior  day  or  days  on  which  the  purchase  or  purchases 
shall  be  actually  completed.  All  current  rents  and  all  out- 
goings as  to  which  the  circumstances  of  the  case  may 
require  an  apportionment,  snail  for  the  purposes  of  this 
condition  be  apportioned  as  on  the  said  1st  of  Nov.  1858. 

16.  The  purchaser,  or  each  purchaser,  on  payment  of 
the  amoimt  of  his  purchase  money  into  the  Bank  of 
England  as  aforesaid,  shall  be  entitled  to  a  conveyance  of 
the  estate  or  the  lot  or  lots  purchased  by  him,  such 
conveyance  to  be  prepared  by  and  at  the  expense  of  the 
purchaser,  and  to  be  tendered  or  left  by  him  at  the 
chambers  of  the  said  Judge  for  execution  by  the  neces- 
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(/)  As  to  this  stipulatioD,  vide  supra,  p.  512« 
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sary  parties ;  and  such  conveyance  shall  not  contain  any 
covenants  for  title  other  than  several  covenants  by  the 
grantors  that  they  have  done  no  act  to  incumber. 

17.  Each  purchaser  is,  under  an  order  for  that  purpose 
to  be  obtained  by  him,  or  in  case  of  his  neglect  by  the 
vendors  at  his  cost,  upon  application  at  the  chambers 
of  the  said  Judge,  to  pay  the  amount  of  his  purchase 
money  (after  deducting  the  amount  paid  as  a  deposit) 
into  the  Bank  of  England,  with  the  privity  of  the 
Accountant  General  of  this  Court,  to  the  credit  of  this 
cause,  on  or  before  the  31st  day  of  May,  1858,  and  also 
pay  into  Court  in  like  manner  a  proportional  part  of 
the  several  chief  rents,  up  to  the  said  3 1st  day  of  May; 
and  if  the  same  balance  of  purchase  money  is  not  so 
paid,  then  the  purchaser  is  to  pay  interest  (less  income 
tax)  on  the  same,  at  the  rate  of  £6  per  cent,  per  annum, 
from  the  said  31st  day  of  May,  1858,  to  the  day  on  which 
the  same  is  actually  paid ;  and  upon  payment  of  the 
purchase  money  and  a  proportional  part  of  the  said  chief 
rents  in  manner  aforesaid,  the  purchaser  is  to  be  entitled 
to  possession  or  to  the  rents  and  profits  of  the  said 
premises,  as  from  the  31st  day  of  May,  1858,  down  to  which 
time  all  outgoings  are  to  be  paid  by  the  vendors,  and  to 
be  entitled  to  the  said  chief  rents  as  from  the  respective 
half-yearly  days  of  payment  which  shall  happen  next 
preceding  the  day  of  sale  (g). 

18.  Upon  payment  by  the  purchaser  of  his  purchase 
money  as  aforesaid,  or  so  soon  afterwards  as  the  vendors 
shall  be  in  a  situation  to  procure  the  same,  the  vendors 
and  the  persons  entitled  to  the  mortgages  or  charges 
affecting  the  purchased  property,  and  all  other  necessary 
parties  (if  any),  will  execute  a  proper  assurance  thereof  to 
the  purchaser,  or  as  he  shall  direct ;  but  as  the  vendors 
are  trustees,  they  shall  not  be  required  to  enter  into  any 
covenant  for  title,  except  the  usual  several  covenants  that 
they  have  not  incumbered ;  and  every  such  assurance  shall 
be  prepared  by  and  at  the  expense  of  the  purchaser. 


iff)  Asto  the  latter  part  of  this  oondition,  vide  supra,  p.  512. 
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19.  In  case  of  the  estate  not  being  sold  in  one  lot,  each 
purchaser  shall  be  entitled  to  the  possession  of  such 
deeds  and  evidences  of  title  as  relate  exclusively  to  the 
lot  or  lots  purchased  by  him ;  all  the  other  deeds  and 
evidences  of  title  are  to  be  retained  by  the  vendors  until 
all  the  lots  to  which  the  same  relate  shall  have  been  sold 
and  conveyed  to  the  respective  purchasers,  when  such 
deeds  and  evidences  of  title  respectively  shall  be  delivered 
to  the  largest  purchaser  (in  value)  of  the  property  to 
which  the  same  respectively  relate  (whether  purchasing  at 
the  present  sale  or  not),  who  at  the  request  and  expense 
in  every  respect  of  the  parties  requiring  the  same  respec- 
tively shall  covenant  for  the  production  of  such  deeds 
and  evidences  of  title  to  the  other  purchasers  interested 
therein,  or  such  of  them  as  may  require  the  same 
respectively.  In  the  meantime,  such  deeds  and  evidences 
of  title  shall  remain  in  the  vendors'  possession  and  be 
produced  to  the  several  purchasers  at  their  request 
and  expense,  but  no  covenant  for  the  production 
thereof  shall  be  required  from  the  vendors.  Every 
purchaser  to  whom  any  deeds  or  evidences  of  title 
which  the  vendors  are  under  any  liability  to  produce 
may  be  delivered,  shall,  if  required,  at  their  own  expense, 
give  a  sufficient  indemnity  to  the  vendors  against  all 
future  liability  in  respect  of  the  custody  and  production 
of  such  deeds  and  evidences. 

20.  Such  of  the  deeds  and  muniments  of  title  in  the 
possession  of  the  vendor  as  relate  exclusively  to  any  of 
the  lots,  will,  upon  completion  of  the  sale  of  the  lot  or 
lots  to  which  the  same  relate,  be  delivered  over  to  the 
purchaser  of  the  lot,  or,  as  the  case  may  be,  the  largest 
purchaser  in  value  of  the  lots  to  which  the  same  relate  ; 
but  every  purchaser  to  whom  any  deeds  or  muniments 
relating  to  otlier  lots  or  another  lot  shall  be  so  delivered, 
shall,  if  required  in  that  behalf,  enter  into  a  covenant  for 
the  production  of  all  or  any  of  the  same  deeds  and  muni- 
ments with  the  purchasers  or  purchaser  of  such  other 
lots  or  lot,  any  such  covenant"  to  be  determinable  upon 
the  deeds  and  muniments  to  which  the  same  relates  being 
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parted  with  to  any  person  or  persons  undertaking  to 
enter  into  a  like  covenant  (ft)  with  the  person  or  persons 
then  entitled  to  the  benefit  of  the  original  covenant,  and 
every  such  covenant,  whether  original  or  substituted,  to 
be  prepared  by  and  at  the  expense  of  the  covenantee.  In 
the  meantime  the  vendors  will  retain  such  deeds  and 
muniments,  and  will  produce  the  same  to,  and  at  the 
expense  of  the  several  purchasers,  but  will  not  enter  into 
any  interim  covenant. 

21.  The  existing  surveys  of  the  estate  have  been  care- 
fully revised  for  the  purpose  of  this  sale.  The  statements 
as  to  quantity  of  land  contained  in  the  particulars  shall, 
notwithstanding  a  difference  between  the  total  acreage  as 
stated  in  the  Chief  Clerk's  Report  in  this  cause  and  in  the 
particulars  respectively,  be  accepted  as  accurate  in  the 
absence  of  sufficient  evidence  to  the  contrary  to  be 
adduced  by  the  purchaser  or  purchasers.  If  any  error 
or  mis-statement  shall  appear  to  have  been  made  in  the 
above  particulars,  such  error  or  mis-statement  is  not  to 
annul  the  sale  nor  entitle  the  purchaser  to  be  discharged 
from  his  purchase,  but  (except  as  to  matters  in  respect  of 
which  the  right  to  compensation  is  hereby  excluded) 
a  compensation  is  to  be  made  to  or  by  the  purchaser, 
as  the  case  may  be,  and  the  amount  of  such  compensation 
is  to  be  settled  by  the  said  Judge  at  chambers. 

22.  If  the  purchaser,  or  any  purchaser,  shall  not  pay  his 
purchase  money  at  the  time  above  specified,  or  at  any 
other  time  which  may  be  named  in  any  order  for  that 
purpose,  and  in  all  other  respects  perform  these  condi- 
tions, an  order  may  be  made  by  the  said  Judge  at 
chambers  for  the  resale  of  the  estates  or  of  the  lot 
purchased  by  such  purchaser,  as  the  case  may  require, 
and  for  payment  by  the  purchaser  of  the  deficiency  (if  any) 
in  the  price  which  may  be  obtained  upon  such  resale,  and 
of  all  costs  and  expenses  occasioned  by  such  default 


(A)  A  simple  and  very  useful  stipulatioii  for  substituted  ooTeoants: 
see  another  form,  supra,  p.  575. 
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Sect.  1. 
As  to  Purchase  Money,  Fixtures,  Rent,  8fc* 

I.  Within  seven  days  after  each  deposit  shall  be  paid,  ihyistmbitt 
Mr.  A.  B.  [the  auctioneer]  shall  lay  out  the  remainder  o'  p'^'oa'TB. 
(after  deducting  his  commission)  of  the  same  in  the 
purchase  of  Exchequer  bills,  which  Exchequer  bills, 
if  paid  off,  shall  be  replaced  by  other  like  bills.  Such 
Exchequer  bills  shall  be  deposited  at  the  banking-house 
of  the  said  Mr.  A.  B.,  until  the  purchase  shall  be  com- 
pleted or  abandoned,  and  if  any  purchaser  cannot  be 
compelled  to  complete  his  purchase,  and  shall  be  enabled 
at  law  to  recover  his  deposit,  the  Exchequer  bills  in 
which  such  remainder  of  the  said  deposit  shall  then  be 
invested,  together  with  all  interest  which  may  have  been 
received  or  become  due  upon  tlie  same  bills,  or  upon  the 
replaced  bills,  and  together  with  the  amount  of  the  said 
commission,  shall  be  accepted  by  the  purchaser  in  satis- 
faction of  all  claims  for  his  deposit  and  the  interest 
thereon,  and  all  expenses  of  investigating  the  title  or 
otherwise  (a). 


(a)  This  oondition  is  extremely  unusual,  and  is  only  adapted  to 
purchases  of  large  amount  Its  object  is,  to  free  the  vendor  from 
the  loss  of  interest,  and  from  loss  by  depreciation  in  the  investment 
of  the  deposits.  The  form  in  the  text  does  not  provide  for  the  des- 
tination of  the  Exchequer  Bills,  in  case  the  purchase  be  completed, 
but  assumes  that  the  vendor  is  to  accept  them  as  the  deposit.    £x- 
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TBHAVTs*  II.  The  purchaser  of  each  lot  shall  take  the  straw, 

'  o^l^ar     ^^^^^  fallows,  crops,  tenants'  fixtures,  and  other  things 

left  thereon  by  the  outgoing  tenants,  and  shall  pay  for  the 

same  at  the  time  of  completing  his  purchase,  according 
to  a  valuation;  and  the  valuation,  and  the  decision 
as  to  what  are  tenants'  fixtures,  and  as  to  any  disputed 
point  relative  thereto,  shall  be  made  by  two  valuers  or 
their  umpire,  such  valuers  and  umpire  to  be  appointed 
in  the  same  manner  (save  that  one  of  the  valuers  shall  be 
appointed  by  the  outgoing  tenant  instead  of  the  vendor), 
and  to  have  the  same  powers  as  the  referees  and  umpire 
mentioned  in  the condition  (b). 


PUSOHAn 

MOKST. 


III.  No  purchaser  will  be  required  or  shall  be  entitled 
to  be  prepared  with  his  purchase  money  for  the  completion 
of  his  purchase  until  after  a  good  title  shall,  in  pursuance 
of  these  conditions,  have  been  evidenced  to  the  property 
sold.  If,  from  any  cause  whatever,  the  purchase  shall 
not  be  completed  on  the  said day  of ,  the  pur- 
chaser shall  pay  interest  on  the  remainder  of  his  purchase 

money  at  the  rate  of  £ per  cent,  per  annum  from 

that  day  until  the  purchase  shall  be  completed ;  or  the 
vendors  shall,  at  their  option,  be  entitled  to  receive  all 
rent  which  may  have  accrued  up  to  the  quarter-day  pre- 
ceding the  completion  of  the  purchase  (c) ;  and  there  shall 
also  be  paid  by  the  purchaser,  on  the  completion  of  his 
pturchase,  a  proportionate  part  of  the  current  or  accruing 
quarter's  rent  up  to  the  day  of  the  completion  of  his  pur- 
chase, and  the  outgoings  up  to  such  quarter-day  will  be 
cleared  by  the  vendors,  and  from  that  day  shall  be  borne 
by  the  purchasers. 


chequer  Bills,  as  has  been  already  mentioned,  fonn  the  best  fund  for 
investment,  but  the  condition  (if  need  be)  can  readily  be  adapted  to 
providing  for  investment  in  other  securities. 

(b)  See  another  form  of  this  condition,  supra,  p.  684,  No.  14. 

(c)  This  condition  is  very  unusual,  and  is  so  obviously  disadvan- 
tageous to  purchasers  that  its  adoption  cannot  be  reoommended 
except  in  extraordinary  cases. 
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IV.  The  purchasers  shall,  on  the  said •  day  of kbhts. 

instant,  in  addition  to  their  respective  purchase  moneys, 
pay  to  the  vendors  one-half  of  the  current  half-year's 
rents,  profits,  and  tithe  rent-charge  of  or  forming  their 
(the  said  purchasers')  respective  lots,  from  the  1st  day  of 
April  last  to  the  1st  day  of  Octoher  next  as  to  the  rent- 
charge,  and  from  the  25th  day  of  March  last  to  the  29th 
day  of  September  next  as  to  the  rents  and  profits  of  the 
other  property,  subject  in  each  case  to  the  deduction  of 
one-half  of  the  current  outgoings  for  such  property  for 
the  same  haK-year;  and  such  purchasers  shall  collect 
and  receive  for  their  own  benefit,  and  at  their  own  ex- 
pense respectively,  the  entirety  of  such  current  half-year's 
rents,  profits,  and  rent-charge,  and  discharge  the  whole 
outgoings  in  respect  thereof  as  and  when  the  same  re- 
spectively shall  become  payable.  If,  from  any  cause  what- 
ever, either  ((2)  purchase  shall  not  be  completed  on  the 

■         day  of instant  the  purchaser  shall  pay  interest 

on  the  remainder  of  his  purchase  money  after  the  rate  of 
£t)  per  cent,  per  annum  from  that  day  until  the  purchase 
shall  be  completed. 


591 


Sect.  2. 
As  to  Commencement  of  Title. 

I.  As  to  Lot  — ,  the  title  to  which  commences  with  a    oommekobmbhi! 

wiU,  dated  in  the  year ,  of  a  testator  who  died  in  the       ^'  ^""- 

year [more  than  sixty  years  previously],  the  purchaser 

shall  not  require  any  evidence  of  the  seisin  or  ownership 
of  the  testator  (e). 


{d)  If  the  estate  be  sold  in  more  than  two  lots,  say  any,  instead  of 

either.  The  first  of  October  and  first  of  April  are  named  in  this 
condition  as  being  the  days  on  which  tithe  commutation  rent-charges 
are  payable. 

{e)  Where  the  title  commences  with  the  will  of  a  testator  who 


./-'' 
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niTAVTs*  r^-^,  the  title  to  which  commences  with  a 

^^y  /« testator  who  died  in  the  year [more 

"f^^yfars  previoualy],  the  purchaser  shall  presume 
j^L  testator  was  seised  of  the  property  included  in 
^jfft,  and  that  the  same  passed  in  fee  simple  by  such 
J^  devise. 

Xrr.  The  titles  to  about  eleven  acres  of  Lot  — ,  formerly 
^own  as lands,  and  to  Lots  —  and  — ,  shall  com- 
mence with  the  will  of  A.  B.,  dated  in  the  year ,  and 

proved  in  the  year [less  than,  sixty  years  previously}, 

and  the  purchasers  shall  not  require  the  production  of 
any  prior  title,  and  shall  be  content  with  the  evidence  of 
the  seisin  and  ownership  of  A.  B.,  furnished  by  indentures 
dated,  &c.,  which  contain  a  full  description  of  the  pro- 
perty, and  refer  to  his  will  (/).  The  vendors  possess  only 
attested  copies  of  these  indentures,  and  no  covenant  for 
their  production,  and  the  purchasers  shall  not  require 
the  production  of  the  originals  of  such  indentures,  nor 
any  covenant  for  their  production. 

IV.  Part  of  the  premises  in  Lot  —  was  expressed  to  be 
conveyed  to  the  use  of  C.  D.  in  fee  by  indentures  of  lease 
and  release,  dated,  &c.  The  abstract  of  title  as  to  this 
part  shall  commence  with  these  indentures,  and  the  pur- 


died  more  than  sixty  yean  before  the  sale,  it  will  be  sufficient  for  the 
vendor  to  protect  himself  against  being  called  on  to  prove  the  testa- 
tor's seisin,  as  is  done  by  the  conditions  numbered  I.  and  IL  in  the 
text :  if  however  the  title  is  to  commence  with  the  will  of  a  testator 
who  died  less  than  sixty  years  ago,  it  will  be  necessary  for  the  ven- 
dor to  guard  also  against  a  requisition  for  the  prior  title ;  see  the 
condition  numbered  III.  in  the  text,  and  supra,  p.  460. 

(/)  See  the  preceding  note.  The  general  condition  making  redtals 
and  statements  in  deeds  of  a  certain  date  evidence,  supra,  p.  539, 
No.  6,  will  usually  render  it  unnecessary  to  refer  to  a  particular 
instrument,  as  is  done  in  the  text,  or  indeed  to  make  any  stipulatioB 
with  respect  to  the  testator's  seisin :  in  such  cases,  it  will  be  sufficient 
to  state  simply  that  the  title  shall  commence  with  the  wiU. 
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chaser  shall  be  bound  to  assume  that  C.   D.  tliereby   oommihcwiiht 
acquired  a  good  title  in  fee  simple  in  possession,  and  ^ 
shall  not  make  any  objection  to,  or  found  any  requisition 
on,  the  prior  title  as  appearing  by  recital  or  otherwise. 

V.  The  title  shall  commence  with  indentures  of  the 
and of ,  of  which,  and  of  several  subsequent 


deeds,  all  dated  more  than  twenty-five  years  ago,  the 
vendors  possess  only  attested  copies  and  a  covenant  for 
production ;  and  no  purchaser  shall  require  the  produc- 
tion of  or  information  as  to  the  custody  of  the  originals 
of  such  indentures  or  deeds,  or  tlie  production  of  or  infor- 
mation as  to  the  custody  of  the  original  or  an  attested 

copy  of  a  deed  poll  of  the day  of ,  of  which  the 

vendors  possess  a  covenant  for  production,  but  neither 
the  original  nor  an  attested  coj)y,  nor  any  evidence  of 
the  contents  thereof;  and  every  purchaser  shall  assume 
that  every  term  of  years,  which  appears  or  purports  to 
have  been  assigned  to  attend  the  inheritance,  is  a  satisfied 
term. 

VI.  Lot  —  was  purchased  by  the  vendor  in  March, 
1850,  at  a  sale  of  a  portion  of  the  surplus  lands  of  the 

Bailway  Company.     The   lands  were  sold  subject 

to  a  condition  that,  as  it  was  the  usual  practice  of  the 
company  to  investigate  the  titles  of  all  property  purchased 
by  them,  and  where  such  titles  had  been  found  unsatis- 
factory to  pay  the  jpurchase  money  into  the  Bank  of 
England,  in  the  manner  prescribed  by  the  Company*s 
Acts,  they  should  not  be  required  to  produce  or  furnish 
any  title  or  evidence  of  their  title.  The  abstract  of  title 
shall,  therefore,  commence  with  the  conveyance  by  the 
company  to  the  vendor,  and  the  purchaser  will  not  be 
shown,  and  shall  not  investigate  the  prior  title,  nor  shall 
he  make  any  inquiry  as  to  the  powers  of  the  company, 
or  the  coiapliance  of  the  company  with  the  requisitions 
of  their  Acts  with  reference  to  the  acquisition  or  sale  of 

the  property  comprised  in  Lot .     No  objection  or 

requisition  shall  be  made  on  account  of  the  company 

VOL.  T.  •  Q  Q 
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coMUEKOKifiKt     having  been  accountable  to  the  Crown  under  any  bond 
.  for  payment  of  duties  on  passengers,  or  otherwise. 

VII.  The  title  to  lot  —  shall  commence  with  inden- 
tures of  lease  and  release,  dated  respectively,  &c.,  whereby 
the  property  in  that  lot  was  conveyed  to  the  vendor  in 
fee  simple  Zor,  to  uses  in  favour  of  the  vendor]  ;  and  the 
purchaser  of  that  lot  shall  not  be  entitled  to  call  for  the 
production  of,  or  investigate,  or  make  any  objection  or 
requisition  in  respect  of  the  earlier  title  (g). 

VIII.  As  the  property  now  offered  for  sale  formerlj 
made  parts  of  estates  belonging  to  A.  B.,  C.  D.,  and  E.  F. 
respectively,  and  as  the  titles  to  these  estates  have  been 
frequently  investigated,  and  are  well  known  in  the  town 

and  neighbourhood  of ,  the  title  of  the  several  lots 

shall  coinmence  with  conveyances  from  A.  B.,  C.  D.,  or 
E.  F.,  of  the  property  comprised  in  such  lots  respectively; 
and  no  purchaser  shall  call  for,  or  investigate,  or  make 
any  objection  or  requisition  in  respect  of  the  prior  titles, 
[or,  call  for  any  evidence  of  the  prior  titles  to  such  lots, 
but  shall  be  satisfied  with  copies  of  the  abstracts  in  the 
possession  of  the  vendors  of  such  prior  titles,  such  copies 
to  be  furnished  only  to  and  at  the  expense  of  the  pur- 
chasers requiring  the  same. 

IX.  The  title  to  the  estate  at  ,  which  formerly 

belonged  to  the  family,  shall   commence   with  a 

mortgage  in  fee,  dated  &c. ;  and  if  the  pui*chaser  shall 
require  an  abstract  of  or  any  information  respecting  any 
prior  deed  or  document  (whether  recited  or  noticed  in 
later  deeds  or  not),  he  shall  bear  all  the  expense  of 
furnishing  or  supplying  and  of  seeking  for  it.     The  estate 


(ff)  With  respect  to  conditions  of  this  nature,  vide  supra,  p.  461, 
479,  538,  n.  {j).  As  the  condition  in  the  text,  numbered  YII.,  if  used 
in  its  present  form,  in  reference  to  a  very  recent  conveyance,  would 
seriously  prejudice  a  sale,  one  of  the  subsequent  conditions,  or  some 
modification  of  them,  shotdd  if  possible  be  employed  in  its  stead. 
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was  purchased  by  the  late  EaItI  of  C.  from  Lotd  B.  in    oomkinohmsht 

1805,   and  the  prior  deeds  and   documents  (relating  to       qt  ^ttlb. 

other  estates)  are  not  in  the  vendor's  custody;  therefore 

if  their  production  shall  be  required  by  the  purchaser  it 

shall  be  at  his  expense,  and  any  inability  of  the  vendors 

to  procure  the  production  of  any  such  deeds  shall  not  be 

an  objection  to  the  title. 

X.  The  purchasers  on  the  present  sale  are  to  accept 
the  title  which  one  of  the  present  vendors  accepted  in 
18 — ,  and  accordingly  shall  not  be  entitled  to  object,  on 
any  ground  whatever,  to  the  title  anterior  to  the  convey- 
ance of  18 — ,  or  to  mal^e  any  requisition  with  respect  to 
such  prior  title ;  but  the  contract  under  which  the  said 
vendor  purchased  in  18 — ,  and  the  abstract  of  title 
delivered  to  him,  and  the  opinion  of  counsel  thereon  and  the 
answers  thereto,  shall  be  open  to  the  inspection  of  any 

person  at  the  said  office  of  the  said  Messrs. ,  [vendor*8 

solicitora]  at  any  time  before  the  day  of  sole. 


Sect.  3. 


As  to  Title  and  Evidence  of  Title. 

I.  The  purchaser  of  each  lot  shall  bear  all  the  ex- 
penses of  and  incidental  to  obtaining,  producing,  procuring, 
searching  for,  and  making,  or  endeavouring  to  obtain, 
produce,  or  procure  such  wills,  deeds,  writings,  admi- 
nistrations, proceedings,  examined,  attested,  office  or 
other  copies  or  extracts,  certificates,  declarations,  and 
other  evidences  (if  any)  not  in  the  possession  of  the 
vendors,  as  he  shall  be  entitled  to  require,  and  shall  re- 
quire, for  verifying  the  abstract  or  the  statements  in  the 
particulars  or  conditions,  or  for  any  other  purpose. 


TITLX  AND 

XYIDBNOB  Of 

TITLB. 


II.  Lot  —  was  purchased  by  X.  Y.,  at  a  sale  under 

QQ  2 
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TiTLi  AMD  the  Court  of  Chancery  pursuant  to  the  tnists  of  the  will  of 
MYwacM  OF  ^  testator,  whose  estate  was  administered  by  the  court. 
The  master's  general  and  other  reports  in  the  adminis- 
tration suit  shall  be  accepted  as  conclusive  evidence  of 
the  matters  therein  found  and  certified;  and  the  pur- 
chaser shall  not  require  any  copies,  extracts  or  abstracts 
of  the  evidence  on  which  such  reports  respectively  were 
founded,  nor  any  proof  beyond  what  appears  on  the  record 
of  the  proper  parties  having  been  brought  before  the 
court  in  the  proceedings. 

III.  The  purchaser  of  Lot  —  shall  take  it  with  the  title 
under  which  it  is  now  held  by  the  vendor.     [An  abstract 

of  this  title  may  be  seen  at  the  oflSce  of ,  [vendor's 

solicitor]  on  any  day  before  the  sale,  and  will  be  produced 
at  the  sale]  (h). 

IV.  The  purchaser  of  Lot ,  shall  presume  that  the 

vendor  is  seised  in  fee  simple  in  possession,  both  at  law 
and  in  equity,  of  the  property  comprised  therein,  and  shall 
not  be  entitled  to  investigate  or  make  any  objection  or 
requisition  in  respect  of  the  title  thereto  (g), 

V.  No  purchaser  whose  entire  purchase  money  shall  be 

under  £ ,  shall  be  entitled  to  a  copy  of  an  abstract  of 

the  vendor's  title  except  at  his  own  expense;  but  an 
abstract  of  the  vendor's  title  will  at  all  times  before  the 

said day  of [the  day  of  completion]  be  produced 

at  the  office  of  the  said  Messrs. ,  for  the  inspection 

of    the    several  purchasers  whose   respective  purchase 

money  shall  be  under  the  said  sum  of  £ ,  and  their 

respective  solicitors  and  counsel.    And  within days 

from  the  day  of  sale,  the  vendor  will  at  his  own  expense, 
deliver  to  every  purchaser  whose  entire  purchase  money 


(A)  With  regard  to  these  conditions,  and  the  necessity  of  express- 
ing them  with  the  utmost  oleamess,  and  the  obligation  as  to  deducio; 
a  title  under  which  a  vendor  remains  who  sella  subject  to  them,  Tide 
Buprai  p,  443. 
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shall  amount  to  or  exceed  the  said  sum  of  £ ,  or  his      mtm  ahd 

solicitor,  a  copy  of  the  said  abstract  (i).  ^^'wtlb. 


VI.  If  the  counsel  for  any  purchaser  shall  be  of  opinion 
(j)  that  a  good  title  cannot  be  made  to  the  Tvhole  or  some 
part  of  the  property  bought  by  such  pui'chaser,  the  vendor 
shall  be  at  liberty  either  to  annul  or  to  attempt  to  enforce 
the  contract  for  such  purchase  at  his  discretion ;  and  in 
case  he  shall  annul  the  contract,  it  shall  be  sufficient  for 
him  to  repay  the  deposit  without  interest,  costs,  or  com- 
pensation of  any  kind  (fe). 

VII.  If  the  counsel  for  any  purchaser  shall  be  of  opinion 
that  a  good  title  cannot  be  made  to  the  whole  or  some 
part  of  the  property  bought  by  such  purchaser  without 
the  production  of  evidence  not  in  the  vendor's  possession, 
the  contract  for  such  purchase  shall  be  absolutely  void, 
and  it  shall  be  sufficient  for  the  vendor  to  repay  the 
deposit  without  interest,  costs,  or  compensation  (k), 

VIII.  As   an  indenture   dated  the  day  of  


cannot  now  be  found,  the  purchaser  shall  be  satisfied 
with  the  production  of  a  document  purporting  to  be  a 
copy  thereof,  and  shall  take  such  copy  as  conclusive 
evidence  of  the  contents  of  the  original  deed,  and  shall 
presume  that  the  original  deed  was  duly  executed  and 
attested  (Z). 

IX.  The  leases  of  Lots  —  and  —  are  missing,  and  also 


(»)  This  condition  is  framed  with  a  view  to  the  case  where  a 
large  estate,  of  which  the  title  is  volominous,  is  sold  in  several 
lots. 

{j)  Deducing  a  title  to  the  satisfaction  of  counsel,  means  reason- 
able satisfaction :   Gordon  v.  Mahoney^  13  Ir.  Eq.  Bep.  3S3. 

(k)  With  respect  to  the  expenses  which,  in  the  absence  of  such  a 
condition,  the  purchaser  would  be  entitled  to  recover,  and  as  to  the 
effect  of  such  a  stipulation,  vide  supra,  pp.  497,  d09. 

(/)  Vide  supra,  p.  486. 
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fliTLB  Am)  an  assignment  indorsed  on  the  lease  of  Lot  — ;  and  the 
■TiDBHOB  OF  pufchasers  of  those  lots  shall  be  satisfied  with  an  abstract 
—  of  the  memorial  of  such  leases  and  assignments  respec- 
tively as  appearing  in  the  Middlesex  Registry;  the 
purchasers  of  the  said  four  lots  are  prohibited  from 
requiring  the  vendor  to  get  in  an  outstanding  legal  estate 
which  bepame  vested  in  A.  B.,  as  executor  and  trustee  of 

the   will  of  C.  D.,  dated  the  day  ,  it  being 

unknown  whether  the  said  A.  B.,  is  living  or  dead. 

X.  The  purchaser  of  Lot  —  will  be  entitled  to  a  right 

of  way,  reserved  to ,  the  then   owner   of  that  lot, 

by  an  indenture  of  assignment,  dated,  &c.,  (which  wiU 
be  delivered  to  the  purchaser),  extending  over  certain 
leasehold  premises;  and  the  purchaser  shall  not  require 
any  other  title  to  such  right  of  way  than  is  contained  in 
that  indenture. 

XI.  The  agreement  for  a  lease  of  Lot  — ,  referred  to  in 
the  particular  of  sale,  the  vendor  is  advised  was  not 
authorised  by  the  mortgage  deed,  under  the  powers  of 
which  the  sale  of  such  lot  is  proposed  to  be  made,  but  tbe 
same  is  evidently  beneficial  to  the  property,  and  is  to  be 
carried  into  efiect  by  the  purchaser ;  and  no  objection 
is  to  be  made  to  the  title  on  account  of  the  circum- 
stances aforesaid. 

XII.  All  recitals  and  statements  of  facts  and  con- 
clusions of  law  contained  in  any  deeds  or  other  documents  i 
dated  more  than  twenty  years  prior  to  the  day  of  sale, 

and  in  an  indenture  of  mortgage,  dated  the ,  day 

of ,  1851,  shall  be  conclusive  (m). 

XIIL  As  to  Lot  — ,  the  property  comprised  in  which  was 
formerly  of  copyhold  [or,  customary]  tenure,  and  was 
enfranchised  in  the  year ,  the  purchaser  shall  not  be 


(m)  This  is  a  very  stringent  provision,  and  ought  to  have  a  material 
inflnence  in  checkmg  offers  for  the  estate. 
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entitled  to  call  for  the  production  of,  or  to  investigate,  or       wm  a.kd 
make  any  objection  in  respect  of  the  title  of  the  lord  by         jxtlf. 
whom  the  said  land  was  expressed  to  be  enfranchised,  or 
require  any  evidence  of  his  right  or  power  to  make  such 
enfranchisement  (n). 

XIV.  The  vendors  shall  not  be  required  to  produce  or 
procure  copies  of  any  grants  from  the  Crown,  under  which 
any  of  the  property  described  in  the  particular  is  or  may 
have  been  held  (o). 

XV.  The  title  to  Lot  —  shall  commence  with  a  grant 

by  the  lord  of  the  manor  of ,  [by  his  steward],  out  of 

the  waste  of  the  said  manor,  by  copy  of  court  roll,  dated 
&c.,  and  thp  purchaser  shall  not  be  entitled  to  call  for 
the  production  of,  or  to  investigate,  or  to  make  any 
objection  Iq  respect  of  any  prior  title  to  that  lot,  or 
to  require  any  evidence  of  the  right  or  power  of  the  lord 
IpTj  steward]  of  the  said  manor  to  make  gra^its  by  copy  of 
the  waste  thereof  (j?). 

XVI.  As  a  [small]  part  of  the  property  comprised  in 
Lot  —  consists  of  an  addition  made  thereto  in  the  year 

,  by    enclosing  a   strip    of  waste  land   which  lay 

between  the  old  inclosure  and  the  high  road,  the  pur- 
chaser shall  not  be  entitled  to  call  for  the  production  of, 
or  investigate,  or  make  any  objection  in  respect  of  any 
prior  title  to  such  new  inclosure,  or  to  require  any 
evidence  of  the  right  of  the  owner  of  the  old  inclosure 
to  make  such  new  inclosure  (q). 


(»)  Vide  Bupra,  p.  465. 

(o)  Vide  supra,  p.  465. 

{p)  Upon  the  subject  of  this  condition,  vide  supra,  p.  466. 

(q)  With  respect  to  sales  of  inclosed  strips  of  waste,  vide  supra, 
p.  466.  In  such  oases,  it  is  ahnost  always  neoessary  to  stipulate,  as  is 
done  in  the  text,  that  the  purchaser  shall  make  no  ohjeotion  to  the 
title.  To  make  out  such  a  title  as  a  purchaser  could  be  compelled  to 
take  would  be  very  difficult. 
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wTLi  AHD  XVn.  Part  of  the  property  was  allotted  by  an  award, 

,1,,^         dated  Sec,  in  pursuance  of  an  Inclosure  Act  passed  in  the 

year  of  the  reign  of  his  late  Majesty  King  George 

the  Third :  the  purchasers  shall  presume  the  validity  and 
regularity  of  the  award  (r),  and  that  the  party  to  whom 
the  allotments  were  made  had  no  other  common  lands  or 
rights  in  respect  of  which  allotments  were  made  than 
those  to  which  a  title  will  be  shown  by  the  vendors, 
and  shall  not  be  entitled  to  object  that  the  heredita- 
ments in  respect  of  which  the  allotments  which  were 
made  by  the  award  generally  were  held  under  different 
titles  (s). 

XVIII.  As  to  part  of  the  property  comprised  in 
Lot  —  the  title  to  which  is  derived  under  an  award  made 

to  A.  B.  in  the  year  under  an  Inclosure  Act,  in 

respect  of  his  common  lands  and  rights  in  the  parish 

of   ,    the    purchaser    shall    presume    the    validity 

and  regularity  of  the  said  award,  and  that  A.  B. 
had  then  no  other  common  lands  or  rights  in  the  said 
parish  than  those  to  which  a  title  will  be  shown  by  the 
vendor. 

XIX,  The  title  to  Lot  —  shall  commence  with  an  award 
made  in  the  year  ■  under  an  Inclosure  Act ;  and  the 
purchaser  of  that  lot  shall  not  be  entitled  to  call  for  the 
production  of,  or  to  investigate,  or  to  make  any  objection 
in  respect  of  the  title  to  the  lands  or  rights  in  respect 
whereof  the  land  comprised  in  that  lot  was  awarded,  and 
shall  presume  that  the  said  award  was  in  every  respect 
duly  and  regularly  made  according  to  the  provisions  of 
the  said  Act,  and  shall  in  nowise  whatever  question  the 
validity  of  such  award. 


(r)  As  to  titles  under  laolosnre  Acts,  and  the  requisitioDS  to  be 
guarded  against  by  conditions  of  sale,  vide  supra,  p.  462. 

(«}  This  form  should  be  nsed  where  an  entire  award  has  been  made 
in  respect  of  land  held  under  different  titles. 


TITLS. 
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XX.  The  title  to  Lot  —  shall  commence  with  an  award       »wm  ak» 

made  to  A.  B.  in  the  year under  an  Inclosure  Act, 

and  the  purchaser  of  that  lot  shall  presume  the  validity  ~~ 
and  regularity  of  the  said  award,  and  that  by  virtue  of  it 
A.  B.  became  seised  of  an  estate  of  inheritance  in  fee 
simple,  both  at  law  and  in  equity,  in  the  land  awarded* 

XXI.  No  evidence  shall  be  required  of  the  land  tax 
having  been  redeemed,- beyond  a  declaration  that  none  is 
now  paid,  or  that  the  property  is  not  now  assessed  to 
land  tax. 

XXII.  No  evidence  shall  be  required,  beyond  what  is 
in  the  vendor's  possession,  of  the  land  tax  having  been 
redeemed. 

XXIII.  It  shall  be  assumed  that  the  debts  and  legacies 

of ,  a  former  owner  of  the  property,  who  died  in  or 

about  the  year  — ,  and  to  which  no  subsequent  reference 
appears  on  the  title,  have  all  been  paid. 

XXrV.  As  to  Lot  — ,  the  property  comprised  in  which 

was  taken  under  an  exchange  effected  in  the  year , 

the  purchaser  shall  not  be  entitled  to  call  for  the  produc- 
tion of,  or  investigate,  or  make  any  objection  or  requi- 
sition in  respect  of  the  title  to  the  said  property  prior  to 
the  exchange,  or  the  title  to  the  property  given  in 
exchange  (Q. 

XXV.  The  purchaser  of  Lot  —  shall  accept  such  title 
as  the  vendor  has  to  several  small  portions  of  the  estate 
purchased  for  sums  under  £  each,  and  amounting 
altogether  to  less  than  £ . 

XXVI.  The  estate  having  lately  been  improved  by  an 
alteration  in  the  road  near  Bridge,  the  new  road 


(Q  With  reepeot  to  titles  under  exchanges,  vide  supra,  p.  463. 
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having  been  part  of  the  estate,  and  the  old  road  having 
been  added  to  and  now  forming  part  of  the  estate  in  lieu 
of  the  land  taken  for  the  new  road,  no  objection  shall  be 
raised  on  the  ground  of  any  insufficient  authority  for 
this  exchange,  nor  shall  any  title  to  the  old  road  be 
required. 

XXVII.  The  purchaser  of  Lot  —  shall  assume  the  dis- 
charge of  the  debts,  legacies,  and  annuities  charged  on 

his  real  estate  generally  by  the  will  of ,  a  former 

owner  of  this  lot,  who  died  in ,  and  by  whose  devisee 

the  property  was  sold  many  years  after  the  death  of  the 
testator,  and  shall  take,  subject  to  certain  cov^naiits  as 
to  the  maintaining  of  pavement,  and  the  use  of  the 
property  entered  into  by  the  late  C.  D.  on  the  conveyance 
to  him,  and  of  which  a  copy  may  be  seen  at  the  sale(u). 


Sect.  4. 


IDENTITY. 


A8  to  Identity, 

I.  As  to  Lot  — ,  the  vendor  shall  not  be  required  to 
distinguish  the  copyhold  from  the  freehold  part  of  the 
property  (u7),  and  the  purchaser  shall  not  make  any  objec- 
tion to  the  title  on  that  account. 


II.  As  to  Lot  — ,  the  vendor  shall  not  be  required  to 
identify  the  present  description  of  the  property  with  the 
description  contained  in  documents  dated  thirty  years  ago 


{u)  The  vendor  under  snch  a  condition  will  be  entitled  to  insert 
in  the  conveyance  a  covenant  by  the  purchaser  to  indemnify  him  from 
aU  liability  in  respect  of  the  covenants,  vide  supra,  p.  496. 

(it)  In  some  oases  it  may  be  necessary  to  add  or  to  distingaish 

ofwhat  manors  the  different  copyholds  are  held,  and  different 
circumstances  will  require  some  variation  in  each  particular  case;  see 
the  observations  on  identity,  supra,  p.  491. 
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or  upwards ;  and  the  purchaser  shall  not  make  any  ob-       idkstitt. 
jection  to  the  title  on  that  account. 

III.  As  the  property  comprised  in  Lot  —  is  held  by 
the  vendor  under  several  titles,  and  from  the  removal  and 
alteration  of  fences  and  other  circumstances  the  respective 
parts  held  under  the  several  titles  cannot  now  be  distin- 
guished, the  vendor  shall  not  be  required  so  to  distin- 
guish them,  or  to  identify  the  present  with  any  former 
description  of  the  property ;  and  the  purchaser  shall  not 
make  any  objection  to  the  title  on  that  account. 

lY.  A  declaration  made  on  the  creation  of  the  existing 
mortgage  by  a  then  tenant  of  part  of  the  property,  shall  be 
admitted  as  conclusive  evidence  that  the  whole  of  the 
property  comprised  in  the  plan  referred  to  in  such  decla- 
ration, and  in  the  plan  on  the  particular  (which  corre- 
sponds with  it),  is  comprised  in  the  mortgage  deed  and 
the  prior  title  deeds  in  the  vendor*B  possession,  and  no 
other  evidence  of  identity  shall  be  required,  nor  any 
objection  made  to  such  identity.  The  vendor  shall  not 
be  required  to  distinguish  the  leasehold  from  the  freehold 
parts  of  those  lots  which  include  both  freeholds  and  lease- 
holds, further  or  otherwise  than  is  done  by  the  above- 
mentioned  declaration. 

y.  The  particulars  and  plans  of  the  properties  are  taken 
from  the  Tithe  Commutation  Apportionment  and  map  of 

the  parish  of ,  and  shall  be  admitted  to  be  correct. 

The  descriptions  in  the  particular  and  deeds  differ  (a;) 
considerably  in  detail,  and  slightly  in  the  aggregate  quan- 
tities, but  the  vendors  shall  not  be  required  to  account 
for  the  discrepancies ;  and  the  evidence  of  identity  fur- 


(x)  This  condition  meets  those  cases  where  the  desoriptioos  in  the 
deeds  and  particular  differ  among  themselves,  and  guards  against  the 
application  of  the  rule  laid  down  in  FUnoei-  v.  Hartopp,  6  Beav.  476. 
Tide  supra,  p.  541,  n.  [q). 
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iPiHTiTT.  nished  by  the  declaration  of  a  person  acquaiiited  with  the 
properties,  that  they  have  been  ostensibly  enjoyed  for  not 
less  than  fifty  years  back  according  to  the  title,  shall  be 
admitted  as  sufficient.  If  any  error  or  mis-statement 
be  made  in  the  particular  (except  such  as  are  above  pro- 
vided for),  compensation  shall  be  allowed  or  given  by  the 
vendors  or  purchaser,  as  the  case  may  require,  such  com- 
pensation to  be  settled  by  two  referees,  one  to  be  named 
by  each  party,  or  their  umpire. 

VI.  The  purchaser  of  Lot  —  shall  be  satisfied  with  the 
evidence   of  identity   afforded  by  a   comparison   of  the 

descriptions  in  the  said  indenture  of  the day  of , 

18 — ,  with  the  particular,  and  by  a  declaration  of  enjoy- 
ment according  to  the  title  since  the  date  of  that  inden- 
ture ;  and  the  purchaser  of  Lot  —  shall  be  satisfied  with 
the  evidence  of  identity  afforded  by  the  deeds  and 
documents  in  the  vendor's  possession,  and  by  a  declara- 
tion of  enjoyment  according  to  the  title  of  fifty  years 
back.     The  certificates  of  redemption  of  land  tax  in  the 

vendor's  possession  of  lands  in  and  shall  be 

admitted  to  comprise  the  lands  and  tenements  in  both 
lots,  without  the  production  of  any  evidence  of  identity. 

VII.  No  purchaser  shall  require  any  other  evidence  of 
the  identity  of  the  lot  or  lots  purchased  by  him  with  the 
property  comprised  in  the  lease  or  leases  (if  any)  under 
which  the  same  is  or  are  stated  to  be  held,  or  of  such  lot 
or  lots  being  comprised  in  the  descriptions  of  the  title 
deeds,  beyond  the  evidence  resulting  from  the  comparison 
of  the  counterpart  lease  or  leases  (if  any)  and  the  descrip- 
tions of  the  deeds  with  the  particular ;  and  a  declaration 
(to  be  furnished  at  the  expense  of  any  purchaser  who  may 
desire  it)  that  the  whole  property  offered  for  sale  has  for 
at  least  forty  years  past  been  known  as  the  property  of 
the  late  A.  B.  or  his  trustees,  and  every  purchaser  shall 
be  satisfied  with  such  evidence  of  the  above  matters. 

VIII.  The  measurements  and  descriptions  in  the  deeds 
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and  particular  are  believed  and  shall  be  admitted  to  be       idbvtitt. 

correct,  and  no  compensation  or  allowance  shall  be  given 

or  required  by  either  party  on  accoimt  of  any  error  which 

may  be  discovered  in  measurement  or  description,  and  no 

evidence  of  identity  shall   be  required  beyond  what  is 

supplied  by  a  comparison  of  the  deeds  and  particular,  or 

is  in  the  possession  of  the  vendor.    The  purchaser  of 

Lot  —  shall  not  require  any  evidence   of   any   matter 

stated  in  the  particular  by  way  of  inducement,  opinion, 

or  estimate,  or  as  to  the  cost,  extent,  or  accommodation 

of  the  theatre  (y). 

IX.  If  from  the  change  of  names  or  otherwise  any 
diflSculty  shall  arise  in  identifying  any  part  of  a  lot  with 
the  property  as  described  in  the  assurances  abstracted,  or 
any  of  them,  or  in  connecting  the  descriptions  in  the 
earlier  assurances  with  the  description  in  the  later 
assurances,  the  vendor  shall  procure  a  statutory  declara- 
tion by  some  person  well  acquainted  with  the  property 
during  the  last  thirty  years,  showing  that  the  lot  sold  has 
been  in  the  possession  of  the  present  vendor  and  those 
under  whom  the  vendor  claims  during  that  time,  and  such 
declaration  shall  be  conclusive  evidence  as  to  that  part  of 
the  lot  about  which  the  question  may  arise  having  been 
comprised  in  such  assurances ;  and  the  vendor  shall  not 
be  required  to  identify  or  point  out  the  copyhold  premises 

held  of  the  manor  of  the  Rectory  of ,  which  comprise 

a  very  trifling  portion  of  the  estate. 

X.  Each  purchaser  shall  be  entitled  to  a  statutory 
declaration  from  the  vendor  that  every  lot  purchased  by 
him  has  been  in  the  vendor's  possession  ever  since  the 

year  ;    and  also  to  a  statutory  declaration  from  a 

former  tenant  who  was  bom  on  the  farm,  who  is  now 
aged or  thereabouts,  that  every  such  lot  has  been  in 


(y)  These  words  are  intended  to  exclude  the  operation  of  the  rule, 
that  the  purchaser  may  require  evidence  of  matters  of  fact  stated  iit 
the  particular  or  oonditionS|  vide  supra,  p»  461. 
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iDKHTiTT.  the  vendor's  possession  as  far  back  as  sach  tenant's 
memory  will  reach ;  and  the  vendor  will  also  produce, 
for  the  inspection  of  the  respective  purchasers,  a  map  of 

the  property,   dated  in   ,  and   the   terrier  annexed 

thereto,  but  he  shall  not  be  required  to  identify  the 
present  description  of  any  lot  with  any  description  con- 
tained in  any  document  or  muniment  of  title,  dated  fifty 
years  ago  or  upwards ;  and  no  purchaser  shall  be  entitled 
to  require  any  other  evidence  of  the  identity  of  any  lot 
purchased  by  him  than  such  as  may  be  afforded  by 
the  above  declaration,  and  by  a  reference  to  the  above  map 
and  to  the  map  made  for  the  purpose  of  the  commutation 

of  the  tithes  of  the  parish  of .     All  references  to  and 

extracts  from  the  tithe  map,  and  all  journeys  which  the 
purchaser  or  his  solicitors  may  require  to  make  for  the 
purpose  of  inspecting  the  same,  are  to  be  made  and 
procured  by  and  at  the  expense  of  the  purchaser. 

XI.  (z)  The  title  of  all  the  freeholds  (except  that  part 

of  Lot  —  which  was  taken  in  exchange  fi"om )  shall 

commence  with  the  will  of ,  proved  in  1802  :  and  as 

to  all  the  copyhold,  with  the  will  of ,  dated  in  1802, 

and  proved  in  1824 ;  and  as  to  the  part  of  Lot  —  so 
taken  in  exchange,  with  the  deed  of  exchange  dated  in 
1846,  and  the  anterior  titles,  shall  not  be  subject  to 
investigation  or  objection,  notwithstanding  any  reference 
thereto  ;  and  the  vendors  shall  not  be  required  to  furnish 
evidence  of  the  seisin  of  any  testator  named  in  the 
abstract  of  the  property  sold,  nor  of  the  same  having 
passed  by  his  will,  nor  of  the  payment  of  any  debts, 
legacies,  or  annuities  thereby  charged,  other  than  such 
evidence  as  may  be  in  the  vendors*  possession;  the 
quantities  of  each  lot  shall  be  taken  to  be  correct,  whether 
more  or  less,  and  the  vendors  shall  not  be  bound  to 
identify  the  parcels  in   any  lot  with  the   descriptions 


(s)  This  condition  contains  many  of  the  stipolatlons  given  pre- 
viously and  subsequently,  and  affords  an  example  of  the  manner  in 
which  several  stipulations  may  be  oombined. 
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thereof  in  any  of  the  documents  of  title,  nor  to  account       idkhtitt. 

for  any  difference  which  may  appear  in  the   names  or 

quantities  as  stated  in  the  said  documents  and  in  the 

annexed  particular,  or  in  the  said  plan.     The  purchasers 

of  Lots  —  and  —  shall  not  require  the  concurrence  of  the 

tenants  to  the  apportionment  of  the  rents  reserved  by 

the  leases  thereof,  as  stated  in  the  particular ;  and  as  to 

such  small  portions  of  land  as  have  been  inclosed  from 

the  waste,  or  supposed  to  be  so,  no  other  title  thereto 

shall  be  required  than  such  as  the  vendors  possess ;  and 

as  to  about  ten  acres  (more  or  less)  which  have  been 

received  in  exchange  from for  other  lands  now  in 

his  possession,  but  which  exchange  has  never  been  legally 
carried  into  effect,  the  purchaser  shall  stand  in  the  place 
of  the  vendors,  and  shall  not  require  any  act  to  be  done 
by  them  beyond  releasing  their  interest  to  the  purchaser ; 
the  plan  accompsinying  this  particular  shows  the  lands  as 
before  this  exchange  was  made,  and  the  vendors  shall 
not  be  required  to  distinguish  or  to  set  out  the  copyhold 
lands  from  the  freehold,  nor  shall  the  respective  pur- 
chasers be  at  liberty  to  require  the  vendors  to  verify  the 
accompanying  plan,  which  is  given  to  show  the  localities 
of  the  several  lots  (a). 


Sect.  6. 


As  to  Indemnity  against  Bent  Cliarges  (5). 


I.  The  conveyances  of  Lots  1  and  2  shall  contain  such       ikdbicbitt 
provisions  by  way  of  declaration  of  use  or  intention  as    ^^^^^^  »«"* 
shall   be  necessary  or  proper  for  charging  the  yearly  - 


OHAKOBS. 


(a)  With  respect  to  plans  of  the  property  sold,  vide  supra,  p.  447. 

(b)  Upon  this  subject,  vide  supra,  p.  468.  The  first  three  condi- 
tions  in  this  section  were  settled  by  Conveyancing  Counsel  of  the 
Court  of  Chancery,  and  were  used  on  Court  sales. 
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nrBranriTT      chief  rent  of  £ ,  by  the  indenture  of,  &c.,  limited 

^^oHARo ra!"    ^^  ^s®  ^  aforesaid  upon  Lot  1  exclusively,  and  by  way 

of  indemnity  to  Lot  2,  and  a  memorandum  of  the  con- 
veyances, and  of  the  indemnity  to  be  given  as  aforesaid, 
shall  be  indorsed  upon  the  indenture  of,  &c.,  and  the 
purchasers  of  Lots  1  and  2  shall  enter  into  mutual  cove- 
nants, and  each  of  them  shall  enter  into  a  covenant  with 
the  vendors,  the  purchaser  of  Lot  1  to  indemnify  Lot  2, 
and  also  the  vendors  and  the  estate  of  their  testator,  from 
and  against  the  said  chief  rent  of  £ ,  and  the  observ- 
ance and  performance  of  the  covenants,  conditions  and 
agreements  contained  in  tlie  indenture  of,  &c.,  in  so  far 
as  the  same  relate  to  Lot  1,  and  the  purchaser  of  Lot  2  to 
indemnify  Lot  1,  and  also  tlie  vendors  and  the  estate  of 
their  testator,  against  the  observance  and  performance  of 
the  covenants,  conditions  and  agreements  contained  in  the 
same  indenture,  in  so  far  as  the  same  relate  to  Lot  2,  but 
so  nevertheless  that  as  between  the  vendors  and  the 
purchasers  of  the  said  lots  respectively,  or  such  of  them 
as  shall  be  sold,  the  vendors  only  undertake  that  the 
conveyances  of  the  lots  sold  shall  contain  such  provisions 
as  aforesaid,  and  such  memorandum  as  aforesaid  shall  be 
indorsed  on  the  indenture  of,  &c. 

11.  As  Lots  1  and  2  are  subject  to  an  entire  chief  rent 

of  £ ,   the  purchaser  of  each  of  such  lots  ^  sold 

separately)  shall  enter  into  covenants  with  the  purchaser 
of  the  other  lot,  for  the  payment  of  the  proportion  thereof 
mentioned  in  the  particulars  as  to  be  borne  by  him,  and 
shall,  if  required,  give  powers  of  distress  upon  his  lot  to 
such  other  purchaser,  as  an  indemnity  against  the  pay- 
ment of  such  proportions.  The  indemnity  deed  shall  be 
prepared  by  the  solicitor  of  the  vendor,  and  two  parts 
thereof  shall  be  executed,  one  by  each  purchaser,  and  the 
expense  of  preparing  and  executing  the  same  shall  be  borne 
by  the  respective  purchasers,  in  equal  proportions.  If  one 
of  the  said  lots  shall  remain  unsold,  the  present  owner 
shall,  for  the  purposes  of  this  condition,  be  considered  to 
stand  in  the  place  of  the  purchaser  of  the  unsold  lot. 
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III.  The  chief  rent  of  £ ,  payable  out  of  the  H.       iin>BMinTT 

estate  is  intended,  in  case  of  the  estates  not  being  sold  in    ^^ohaLw"* 

one  lot,  to  be  borne  exclusively  by  Lot  — ,  and  in  such 

case  the  purchaser  of  that  lot  shall,  at  his  own  expense, 

execute  and  deliver  to  the  vendors,  or  a  trustee  to  be 

nominated  by  them,  a  proper  deed  with  power  of  distress, 

charging  that  lot  with  the  chief  rent  in  exoneration  of  the 

other  lands  in  H.     The  vendors  or  their  trustee  (as  the 

case  may  be)  will,  upon  the  request  and  at  the  expense  of 

any  other  purchaser  requiring  the  same,  covenant  (either 

in  the  conveyance  to  the  purchaser  or  in  a  separate  deed) 

to  produce  such  deed  of  indemnity,  and  to  permit  their 

names  to  be  used  for  the  purpose  of  putting  the  same  in 

force  upon  being  properly  indemnified.      Besides  such 

deed  to  be  executed  and  delivered  at  the  expense  of  the 

purchaser  of  Lot  — ,  the  purchaser  of  that  lot  shall  also  be 

bound  to  give  a  like  indemnity  to  any  other  purchaser 

requiring  the  same,  at  the  expense  of  such  last-mentioned 

purchaser. 

rV.  A  perpetual  rent  charge  of  £ per  annum, 

payable  out  of  the  whole  property  offered  for  sale,  shall 
henceforth  be  charged  exclusively  on  the  part  comprised 
in  Lot  •— ,  and  the  purchaser  of  that  lot  (or  the  vendor, 
in  case  the  lot  be  not  sold)  shall  in  a  usual  and  proper 
maimer  (c)  indemnify  the  remainder  of  the  property  and 
the  owners  thereof  against  the  payment  of  the  rent  charge, 
and  all  expenses  incidental  thereto. 

V.  A  perpetual  rent    charge   of  £ per  annum, 

payable  out  of  the  whole  property  offered  for  sale,  shall 


(c)  This  form  possesses  the  merit  of  brevity,  but  it  leaves  open  to 
some  extent  the  question,  what  is  **  a  usual  and  proper  manner." 
Probably  if  the  point  were  litigated  the  Court  of  Chancery  would 
hold  that  provisions  usually  adopted  by  its  own  Conveyancing  Counsel 
{e.g,  those  referred  to  in  the  first  three  conditions  in  this  section),  are 
usual  and  proper. 

VOL.  I.  BR 
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iHPBMKiTT  henceforth  be  charged  exclusively  on  the  part  comprised 
cHAROBs.  ^  1^^  — >  ^^^  ^®  purchaser  of  that  lot  shall  indemnify 
the  remainder  of  the  property  and  the  owners  thereof 
against  the  payment  of  the  said  rent  charge,  and  all 
expenses  incidental  thereto,  by  covenanting  with  trustees 
for  the  payment  thereof,  and  by  limiting  to  the    same 

trustees  a  rent  charge  of  equal  amount  [or,  £ per 

annum],  with  usual  powers  of  distress  and  entry  for 
securing  the  payment  as  well  of  the  new  rent  charge  and 
all  expenses  incidental  thereto,  as  of  the  expenses 
incidental  to  or  occasioned  by  the  non-payment  of  the 
original  rent  charge ;  and  such  trustees  shall  be  of  such 
number  as  a  majority  in  number  of  all  the  purchasers 
shall  determine,  and  shall  be  named  as  to  one  half  by  the 
purchaser  of  the  said  lot,  and  as  to  the  other  half  by  a 
majority  in  number  of  the  other  purchasers,  and  with  such 
provisions  for  the  appointment  of  new  trustees  and  other 
usual  provisions  as  a  majority  in  number  of  all  the  pur- 
chasers shall  determine ;  if  the  said  Lot  —  or  any  other 
lot  be  not  sold,  the  vendor  shall,  for  the  purposes  of  this 
condition,  stand  in  the  place  of  the  purchaser  or  pur- 
chasers of  such  lot  or  lots. 

VI.  The  annual  rent  of  61.  payable  out  of  the  property 
comprised  in  Lot  — ,  is  part  of  an  annual  rent  of  20i., 
charged  on  that  together  with  other  property  not  belong- 
ing to  the  vendor,  but  for  twenty  years  past  the  said  rent 
of  5Z.  has  been  separately  paid  in  respect  of  the  property 
comprised  in  Lot  — .  This  will  be  shown  by  the  produc- 
tion of  separate  receipts  for  the  rent  of  5Z.,  and  the 
purchaser  shall  not  be  entitled  to  call  for  any  other 
evidence  that  the  property  in  Lot  —  is  exonerated  from 
the  remainder  of  the  rent  of  20L,  or  to  call  for  the 
production  of,  or  investigate  or  make  any  objection  in 
respect  of  the  title  to  the  rents  of  201.  and  5i.,  or  either 
of  them(d). 


(d)  It  often  happens,  that,  although  an  jentire  rent  charge  has  been 
limited  out  of  an  estate,  yet  that  when  separate  parts  of  that  estate 
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VII.  The  whole  of  the  property  comprised  in  Lots  —      iroiiiirtTT 
and  — ,  and  part  of  the  property  comprised  in  Lots  —       ohabom. 
and  — ,  is  snbject  to  certain  perpetual  charitable  annuities  " 

of  &c.  Each  of  the  said  lots  sold,  or  till  sold,  shall.be 
held  subject  to  the  share  thereof  specified  in  the  par- 
ticular; and  no  purchaser  is  to  require  any  other 
apportionment  of  the  said  charitable  annuities,  or  any 
indemnity  against  the  remainder  of  the  said  annuities, 
save  that  each  purchaser  who  shall  require  the  same 
shall  be  entitled  at  his  own  expense  to  an  attested  copy 
of  the  conyeyance  of  any  of  the  other  lots  which  shall 
be  sold  at  this  sale. 

YIII.  By  the  settlement  executed  on  the  marriage  of 
one  of  the  vendors  with  his  present  wife,  dated  &c.,  a 

term  of years  was   limited   in   the   whole  of  the 

premises  in  trust,  to  raise  after  the  death  of  the  said 

vendor,  now  aged years,  £ for  the  daughters 

and  younger  sons  of  the  said  vendor  by  his  present  wife  ; 
the  shares  of  sons  to  vest  at  twenty -one,  and  the  shares 
of  daughters  at  twenty -one  or  marriage,  or  otherwise  by 
appointment,  with  interest  for  the  same  from  the  death 

of  the  said  vendor.     There  are  daughters  and  one 

younger  son,  of  whom  two  are  of  age  and  two  are  minors, 

the  youngest  being  of  the  age  of years.     The  vendor 

has  executed  a  demise  of  the  premises  comprised  in  Lot 
—  to  two  trustees,  upon  trust  thereout  to  raise  the  whole 

of  the  said  £ ,  and  the  interest  thereof,  when  and  as 

the  same  shall  become  payable,  and  to  indemnify  the 
remainder  of  the  premises  comprised  in  the  term  of 


have  become  vested  in  difTerent  owners,  distmct  rents  are  paid  by 
the  several  owners  for  their  respective  portions,  and  receipts  taken 
acoordiDgly ;  but  no  valid  apportionment  is  ever  made.  A  purchaser 
oannot  be  compelled  to  presume  such  an  apportionment.  Barnwell 
V.  Harrisy  1  Taunt.  430  ;  and  therefore  it  becomes  necessary  to  sell, 
subject  to  a  stipulation  of  the  nature  of  that  in  the  text.  Even  if 
there  be  a  valid  apportionment  suhsisting,  it  may  be  proper  in  some 
cases  to  preclude  the  purchaser  from  examining  the  title  to  the  rent 
oharge. 

R  R  2 
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iHDBxiiiTT      years.     The  purchaser  of  each  of  the  lots  comprising  any 

0HAE0E8.        P^]^  of  the  premises  so  indemnified  shall  be  entitled  at 

his  own  expense  to  a  covenant  for  the  production  of  an 

attested  copy   of  the  indemnity  deed,  and  shall  not  be 

entitled  to  any  other  indemnity  against  the  said  term  of 

years,  or  the  said  sum  of  £ and  interest ;  and 

the  premises  in  Lot  —  shall  be  sold  subject  to  the  said 

term  of years  and  the  indemnity  aforesaid ;  and  the 

purchaser  of  such  lot  shall  be  entitled  to  retain  £ of 

his  purchase  money  to  answer  the  said  portions  when 
the  same  shall  become  payable,  and  shall  in  the  mean 

time,  and  until  the  death  of  the  said  vendor,  aged 

as  aforesaid,  pay  interest  after  the  rate  of  —  per  cent 
per  annum,  and  after  such  death  interest  by  way  of 
maintenance  after  the  rate  of  —  per   cent,  per  annum, 

upon  the  said  sum  of  £ ,  or  so  much  thereof  as  for 

the  time  being  shall  not  be  paid  on  account  of  the  said 
portions,  and  shall  secure  the  payment  of  such  interest 
on  the  premises  comprised  in  the  said  lot;  and  each 
purchaser  shall  be  entitled  to  an  assignment  or  surrender 

at  his  own  expense  of  the  said  term  of years,  when, 

and  not  before,  the  said  sum  of  £ and  interest  shall 

be  paid  as  aforesaid. 

IX.  The  purchasers  shall  be  precluded  from  requiring 
any  information  beyond  that  afforded  by  the  notices 
thereof  in  an  indenture,  dated  &c.,  and  the  subsequent 

title  deeds  respecting  a  rent  charge  of  £ ,  stated  to 

have  been  charged  on  the  property  comprised  in  the  said 
indenture  by  a  prior  owner,  in  the  year  —  for  a  charitable 
purpose.  The  liability  to  this  rent  charge  shall  be 
assumed  by  the  purchaser  of  Lot  20  in  exoneration  of 
the  other  lots,  and  such  purchaser  shall,  if  required,  join 
in  the  assignments  to  the  purchasers  of  the  other  lots 
(at  the  expense  of  the  respective  purchasers  requiring  the 
same),  in  order  to  covenant  for  their  indemnity  against 
the  said  rent.  The  purchasers  of  the  lots  other  than  Lot 
20,  shall  be  satisfied  with  such  covenant  (or  with  the 
covenant  of  the  vendors  to  the  like  efiect  in  case  Lot  20 
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shall  not  be  disposed  of  at  the  sale),  and  shall  not  require 
any  other  indemnity  in  respect  of  the  rent,  notwithstand- 
ing any  prior  indemnities  by  way  of  distress  or  other- 
wise affecting  these  Lots.  If  any  of  these  lots  other 
than  Lot  20  shall  not  be  disposed  of  at  the  sale,  the  pur- 
chaser of  Lot  20  shall  enter  into  a  covenant  with  the 
vendors,  to  be  prepared  by  their  solicitor  at  the  expense 
of  such  purchaser,  for  their  indemnity  against  the  same 
rent  in  respect  of  the  lot  or  lots  remaining  unsold. 
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IVDBXHITT 

A.aAINST    RINT 

OHABGKS. 


Sect.  6. 

As  to  Tithe  and  Land-tax  (e). 

I.  As  to  any  of  the  lots  which  are  charged  together,  or 
in  common  with  any  other  lot  or  lots  with  rent  charge 
in  lieu  of  tithes,  or  with  land-tax,  the  same  shall  be 
apportioned  on  the  different  lots  in  the  sums  mentioned 
in  the  particulars ;  but  such  apportionments  shall  be 
respectively  made  by  and  at  the  expense  of  the  purchasers, 
in  shares  proportioned  to  the  apportioned  sums,  and  the 
delay  or  neglect  to  make  such  apportionment  shall  not 
defer  the  completion  of  the  purchases.  If  any  lot  be 
not  sold,  the  vendors  shall  for  the  purposes  of  this  con- 
dition stand  in  the  place  of  the  purchaser. 


TITHl  AKD 
LAND-TAX. 


11.  The  purchaser  of  Lot  —  shall  not  be  entitled 
to  require  any  evidence  that  the  lands  therein  comprised 
are   tithe   free,  except  evidence    of  the   fact   that    no 

tithes  have  for  years  past  been  paid  in  respect 

thereof. 


III.  The  purchaser  of  Lot  —  shall  not  be  entitled  to 
require  any  evidence  that  the  lands  therein  comprised  are 


(e)  Upon  this  subject,  vide  Bupra,  p.  471.  As  to  the  merger  of 
tithes  under  the  Commutation  Act,  see  Walker  v.  Bentley,  9  Ha. 
629 ;  Kerr  v.  Pawson,  25  Beav.  394. 
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TITHI  AHD 
LAVD-TAX, 
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subject  to  the  modus  mentioned  in  the  particular  in  lien 

of  tithes,  except  evidence  that  for years  past  sudi 

modus  has  been  paid. 

lY.  As  the  estate  sold  is  charged  under  the  Act  for 

the  Commutation  of  Tithes  with  a  rent  charge  of  £ 

per  annum,  the  same  shall  be  apportioned  on  ihe  different 
lots  in  the  sums  mentioned  in  the  particular ;  but  such 
apportionment  shall  be  made  at  the  expense  of  the 
purchasers  in  shares  proportioned  to  the  apportioned 
sums,  and  the  delay  or  neglect  to  make  such  apportionment 
shall  not  defer  the  completion  of  the  purchases.  If 
any  lot  or  lots  be  not  sold,  the  vendor  shall  for  the 
purposes  of  this  condition  stand  in  the  place  of  a 
purchaser. 


V.  C,  the  late  owner  of  the 


estate,  redeemed  the 


land-tax    in  the  year   1803;    but    no    purchaser  shall 
require  that  £eu;t  to   be  proved,  or  be  entitled  to  any 
other  proof  that  the  property  purchased  by  him  is  free 
from    land-tax    than    a    certificate    from    the   land-tax 
collector  that  such  property  is  not  assessed  to  the  land- 
tax,  and  that  he  has  never  received  any  land-tax  in 
respect  of  it,    such  certificate  being   procured  at   the 
expense   of  the  purchaser  who   shall  require  it.      The 
property  now   offered  for  sale   is  tithe    free ;    but  no 
purchaser  shall  be  entitled  to  any  other  proof  of  that  fact 
than  is  afforded  by  the  earlier  title  deeds,  which  he  may, 
for  that  purpose,  examine  at  his  own  expense. 


Sect.  7. 

Apportionment  of  Rent  on  Sale  of  ReverHan  in  Lease  {/). 

^  OF  RBHT  OH          L  As  tiic  propcity  comprised  in  Lots  —  and  —  is  let 
BALE  OF       Qjj  igj^gg  ^  A.  B.  at  an  entire  rent  of  £ per  annum, 

RBTERSION. 


(/)  As  to  conditions  respeoting  the  apportionment  of  rent,  Ti<i^ 
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the  said  rent  shall  be  apportioned  amongst  those  lots  in   Afwvmomnst 

the  following  shares  (that  is  to  say),  £ shall  be  the      ^\^m\v^ 

apportioned  rent  for  Lot  — ,  £ for  Lot  —  &c.,  and      aiv«Bsio>. 

the  concurrence  of  the  tenant  shall  not  be  required  to  the 
apportionment 

U.  As  the  property  intended  to  be  sold  is  let  on  lease 
to  A.  B.,  together  with  other  property  belonging  to  the 

vendor,  at  an  entire  rent  of  £ ,  the  sum  of  £ 

shall  be  apportioned  as  the  rent  to  be  incident  to  the 
reversion  of  the  property  to  be  sold,  and  the  apportion- 
ment shall  be  accepted  and  deemed  valid  without  the 
concurrence  of  the  tenant. 

Ill,  Upon  payment  of  the  remainder  of  the  purchase 
monies  at  the  time  and  place  above  mentioned,  the  vendor 
will  execute  proper  assignments  to  the  respective  pur- 
chasers of  the  lots  purchased  by  them  for  the  residue  of 
the  terms  for  which  the  same  lots  are  held  by  the  vendor, 
such  assignments  to  be  prepared  by  and  at  the  expense  of 
the  respective  purchasers,  and  to  be  left  by  them  at  the 
office  aforesaid  for  execution  by  the  vendor ;  and  the  pur- 
chasers of  Lots  —  and  —  shall  also  (if  either  of  them 
require  it)  at  their  joint  expense  prepare  and  execute  a 
deed  in  such  form  as  they  shall  agree  upon,  or  (in  case  of 
their  disagreement)  as  the  vendor's  solicitor  shall  at  their 
joint  expense  determine,  providing  for  the  due  payment, 
performance  and  observance  by  them  respectively  of  the 
apportioned  rents,  and  of  the  covenants  and  conditions 
to  be  performed  and  observed  in  respect  of  their  several 
lots ;  or,  if  they  shall  so  agree,  they  may  provide  for  that 
object  by  the  assignment  of  both  lots  to  one  of  the  pur- 
chasers, and  an  underlease  of  one  lot  by  him  to  the  other 


8apra,  p.  470.  It  must  be  borne  in  mind  that  the  destination  of  the 
connterpart  of  the  lease  must  be  provided  for  as  in  the  case  of  other 
title  deeds :  Shore  t.  Collett,  Coop.  234,  supra,  p.  475,  and  see  the 
form  of  such  conditions,  post,  among  the  special  oonditions  relating 
to  leaseholds,  p.  626. 
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at  the  apportioned  rents,  or  by  a  common  asdgnment  to 
be  executed  in  duplicate  or  otherwise  as  they  may  agree. 
If  one  of  such  lots  oidy  shall  be  now  sold,  the  vendor 
will  pay  the  apportioned  rent,  and  perform  the  coYenants 
and  conditions  in  respect  of  the  other  lot  till  the  sale 
thereof,  but  shall  not  be  required  to  enter  into  any  coTe- 
nant  or  further  engagement  to  that  effect.  The  vendor  is 
an  administrator,  and  the  purchasers  shall  not  reqniie 
any  other  covenants  than  a  covenant  by  him  that  he  has 
not  incumbered. 


LBAnHOLDS. 


Sect.  8. 


As  to  Leaseholds, 


I.  The  title  shall  commence  with 


dated ,  and 


no  purchaser  shall  be  entitled  to  call  for  the  production  of 
the  original  lease  or  of  any  mesne  assignments  thereof,  as 
the  same  are  not  now  known  to  be  in  existence  (g). 

II.  By  an  indenture  of  lease  dated  the of- — , 

1681,  these  lots,  together  with  other  property,  were 
demised  by  Lord  S.  to  one  J.  L.,  for  500  years,  at  a  rent 


{g)  This  oondition  is  intended  to  be  used  upon  the  sale  of  a  long 
term  of  years  of  ancient  creation,  and  of  which  the  deed  of  grant  ia 
lost.  If  the  deed  creating  the  term  be  in  the  possession  of  ^^ 
vendor,  the  oondition  should  be  altered  to  the  form  following : 

The  deed  creating  the  term  shall  be  produced,  but  the 
lessor's  title  will  not  be  shown,  and  shall  not  be  investi- 
gated, and  the  purchaser  shall  not  be  entitled  to  call  for 
the  production  of,  or  investigate,  or  make  any  objection 
in  respect  of,  the  mesne  assignments  of  the  term  or  the 
title  thereto,  prior  to  an  indenture  dated,  &c.,  with  which 
the  title  is  to  conunence.  The  loss  of  mesne  assignments  is  not 
often  of  serious  oonsequenoe.    Sugd.  309. 
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of  £ .    By  an  indenture  dated  the of ,  1766,      liabmolds. 

the  premises  comprised  in  the  lease  were  assigned  to  one 
A.  B.  for  the  remainder  of  the  term.  The  purchaser 
shall  not  question  the  validity  of  the  said  lease,  or  the 
right  of  Lord  S.  to  grant  the  same,  and  shall  not  make 
any  ohjection  or  requisition  in  respect  of  the  intermediate 
title  to  the  premises  between  the  granting  of  the  said 
lease  and  the  execution  of  the  said  assignment,  notwith- 
standing any  recital  of  or  reference  to  any  prior  instru- 
ment contained  in  the  assignment,  or  any  defect  of  title 
in  respect  to  the  devolution  of  the  legal  estate  or  other- 
wise apparent  on  the  face  thereof;  and  the  purchaser 
shaU  assume  that  the  said  assignment  vested  in  the  said 
A.  B.  a  good  title,  both  at  law  and  in  equity,  to  the 
whole  of  the  premises  therein  comprised  for  the  residue 
of  the  term  of  600  years,  and  shall  be  precluded  from 
making  any  objection  or  requisition  ruconsistent  with  that 
assumption. 

III.  The  abstracts  of  title  to  the  respective  lots  shall 
commence  with  the  leases  under  which  the  same  are  men- 
tioned to  be  holden  respectively,  and  the  purchasers  shall 
be  precluded  from  requiring  any  evidence  of  the  respec- 
tive lessors'  title,  and  from  requiring  any  title  prior  to  the 

said  leases ;  and  in  particular  the  lease  of  the of 

,  under  which  Lot  1  is  held,   appearing  to  be  an 

under-lease,  the  purchaser  of  such  lot  shall  not  be  entitled 
to  require  the  production  of  the  head-lease  or  any  copy 
thereof,  nor  to  object  by  reason  of  a  rent  of  £ —  appearing 
to  be  reserved  by  such  head-lease,  against  which  an 
indemnity  is  provided  by  covenant  in  the  under-lease. 
The  purchaser  of  Lot  2  shall  not  be  entitled  to  require 
the  production  of  an  agreement  dated,  &c.,  pursuant  to 
which  the  lease  of  the,  &c.,  appears  to  have  been  granted. 
The  production  of  the  respective  receipts  for  the  rents 
reserved  by  the  respective  leases  up  to  the  last  day  of 
payment  of  rent  previous  to  the  day  before  appointed  by 
these  conditions  for  the  completion  of  the  respective 
purchases,  shall    be    conclusive   evidence    of  the    per- 
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uABiBOLM.     formance  of  the  coyenants  and  conditioiis  of  the  said 
respective  leases. 

lY.  The  purchaser  shall  not  require  the  production  of 
nor  investigate  the  title  of  the  lessors  respectively,  or  any 
title  prior  to,  or  other  than  the  leases  under  which  the 
property  described  in  the  particulars  is  held  by  the 
vendor ;  and  all  such  leases  shall  be  deemed  valid,  and 
the  vendor  shall  not  be  required  to  identify  any  of  the 
premises,  or  poiiions  of  premises,  referred  to  in  the  par- 
ticulars of  sale,  with  any  of  the  parcels  in  the  said  leases 
or  other  documents  of  title ;  the  said  leases,  and  also  the 
agreements  for  sub -leases,  referred  to  in  the  particulars, 
will  be  produced  at  the  time  of  sale,  and  may  be  seen  at 
any  time   prior  to  the  day  of  sale,  at  the  office  of  the 

said  Messrs. .     The  receipts  for  the  rents  reserved 

by  the  said  leases,  accruing  due  Midsummer  Day, , 

shall  be  accepted  as  sufficient  and  conclusive  evidence  of 
the  due  payment  of  rent,  and  due  performance  or  suffi- 
cient waiver  of  the  covenants  and  conditions  of  the  said 
leases  down  to  the  time  of  completion  of  the  purchases ; 
and  the  purchaser  shall,  if  required  by  the  vendor, 
execute  a  deed  of  covenant  for  payment  of  the  rent  and 
performance  of  the  lessee's  covenants  in  the  respective 
leases  of  the  lot  purchased,  and  for  indemnifying  the 
vendor  and  her  representatives,  and  the  estate  of  the 
vendor's  testator  therefrom,  such  deed  to  be  prepared 
by  the  vendor's  solicitors,  and  approved  and  executed  by 
and  at  the  expense  of  the  purchaser.  The  purchaser 
shall  not  require  the  registration  of  any  lease  or  other 
document,  dated  upwards  of  twenty-five  years  before  the 
day  of  sale,  and  the  absence  of  such  registration  shall 
not  in  any  case  constitute  a  valid  objection  to  the  vendor  s 
title. 

y.  The  abstract  of  title  shall  commence  with  a  lease 
dated,  &c.  (being  a  lease  by  trustees  under  an  Act  of  Par- 
liament  with  reference  to  lands  of  the  Bishop  of  London 
in  Paddingtou),  and  the  vendors  shall  not  be  bound  to 
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produce  or  verify  the  title  of  the  lessors,  or  to  prove  any      LSAnHOLss. 

matter  of  title  or  fact  stated  in  or  with  reference  to  such 

lease.      Nor  shall  the  purchaser  require   any  evidence 

that  the   covenants    and   conditions   of   the   said   lease 

have  been  performed  and  observed  up   to  the  time  of 

the  completion  of  this  sale,  other  than  the  production 

of  the  receipts  for  the  payment  of  the  ground  rent  and 

insurance  payable  in  respect  thereof  up  to  the  respective 

times  of  the  same  becoming  due  next  preceding  the  day 

of  sale. 

YI.  The  titie  to  the  several  lots  shall  commence  with 
the  said  indenture  of  lease  from  the  Master,  Fellows,  and 

Scholars  of College,  Cambridge,  dated,  &c.,  to  the 

testator, ,  in  the  pleadings  in  this  cause  mentioned, 

and  which  lease  will  be  produced  for  inspection  at  the  sale, 
and  fourteen  days  prior  thereto,  at  the  office  of  the  said 

Messrs. ;  and  every  purchaser  shall  be  taken  to  have 

full  notice  of  the  contents  thereof,  and  shall  accept  the 
same  as  a  good  and  substantive  root  of  titie,  and  not 
make  any  objection  or  requisition  in  respect  of  any  prior 
titie  or  evidence  of  title  either  of  the  lessors  or  the  lessee : 
and  on  production  of  the  receipt  for  the  reserved  rent 
which  accrued  due  on,  &c.,  the  purchaser  shall  assume 
that  all  the  covenants  and  conditions  in  the  lease  have 
been  observed  and  performed  down  to  the  completion  of 
the  purchase  (h). 

VII.  Lots are  held  under  leases  granted  by  the 

Corporation  of  the  City  of  London  in  1830 ;  the  leases 
contain  restrictions  against  alienation  without  licence  of 
the  Committee  of  Common  Council  for  letting  the  City 
lands,  or  of  the  Chamberlain  and  Comptroller  first  obtained, 
and  also  require  that  all  deeds  of  alienation,  should  be 


(h)  The  fonoB  in  the  text  numbered  3,  4,  5,  and  6,  are  taken  front 
oonditions  settled  for  the  Court  of  Chancery  by  its  Conyeyaneing 
Counsel. 
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prepared  by  the  Comptroller.  The  leases  were  assigned 
to  the  vendor's  testator  in  December,  18 — ,  and  licences 
to  make  such  assignment,  signed  by  the  Chamberlain  and 
Comptroller,  were   obtained  in  the  following   month  of 

.     The  purchasers  shall  not  make  any  objection  or 

requisition  on  account  of  such  licences  not  having  been 
obtained  before  the  date  of  the  assignment,  or  on  account 
of  any  previous  licence  being  signed  by  the  Comptroller 
alone,  or  in  respect  of  the  insufficiency  of  any  of  the 
licences,  or  in  consequence  of  the  assignment  to  the 
vendor's  testator,  or  any  other  instrument  relating  to 
the  premises  not  appearing  to  have  been  prepared  by  the 
Comptroller  (i). 

YIII.  No  purchaser  shall  be  entitled  to  call  for  the  pro- 
duction or  make  any  objection  in  respect  of  the  lease  or 
leases  which  have  been  surrendered  prior  to  the  grant  of 
the  subsisting  lease  (k) 


IX.  As  to  lands  let  upon  renewable  leases,  the  original 


StiptdatioDS 
•gainst  showing 
de  equitable 
title  to  rar* 
rendered  loanoo. 


(»}  This  condition  affords  an  example  of  stating  fairly  and  fnllj 
the  nature  of  the  defect  in  the  title  against  which  it  is  meant  to 
guard.     Tide  supra,  p.  444. 

{k)  This  condition  applies  to  sales  of  renewable  leaseholds,  and  is 
in  such  oases  essential.     See  Sugd.  308,  Dart,  192. 

But  the  form  in  the  text  is  not  adapted  to  the  purpose  of  predud- 
ing  a  purchaser  from  requiring  the  equitable  title  to  the  sorrendered 
leases,  which  attaches  on  the  existing  lease :  Hodgkinwn  v.  Cooper, 
9  Beav.  304.  In  ordinary  cases  it  is  unnecessary  and  would  be  un- 
fair to  stipulate  that  the  purchasers  shall  not  see  the  equitable  title 
to  the  surrendered  leases.  If,  however,  circumstanoes  require  audi  a 
condition,  the  vendor  should  state  his  intention  in  dear  terms ;  he 
may  effect  this  by  subjoining  to  the  condition  in  the  text  the  words, 

or  to  call  for  the  production  of,  or  investigate,  or  make 

any  objection  in  respect  of,  the  legal  or  equitable  title, 

prior  to  the  date  of  the  subsisting  lease. 

Or  he  may  stipulate  expressly,  that  the  title  shall  commenoe  with 
the  subsisting  lease,  and  that  the  purchaser  shall  have  no  right  to  in- 
vestigate the  prior  title,  either  legal  or  equitable. 


J 
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lease,  and  such  of  the  counterparts  as  are  in  the  vendor's  lbaskroltmi. 
custody  of  the  existing  renewals  shall  be  the  whole  of 
the  leasehold  title  required  by  the  purchaser  or  pur- 
chasers, who  shall  in  no  way  investigate  the  intermediate 
title,  by  requiring  the  title  of  the  original  lessee  to  be 
connected  with  that  of  the  present  tenant  or  tenants  or 
otherwise,  notwithstanding  any  division  of  the  tenancy 
or  addition  to  or  diminution  of  the  lands  comprised  in 
the  original  tenancy.  As  to  lands  let  upon  leases  not 
renewable,  no  inquiry  whatever  shall  be  made  as  to  any 
prior  leases  except  such  as  eventually  became  united  with 
the  reversion,  notwithstanding  any  recitals  or  notice 
thereof  in  the  abstracted  documents.  The  purchaser  or 
purchasers  shall  accept  as  binding  such  apportionments 
of  rent  as  are  made  in  the  pailiculars,  without  requiring 
anything  more  in  relation  thereto  to  be  done  by  the 
vendors. 

X.  The  title  to  Lots  —  and  —  shall  commence  with 
the  leases,  and  the  title  to  Lot  —  with  the  underlease 
under  which  the  same  are  respectively  held  by  the  vendor ; 
and  the  purchaser  shall  not  be  entitled  to  require  the 
production  of  the  lessor's  or  underlessor's  titles,  or  to 
investigate  or  make  any  objection  or  requisition  in  respect 
thereof,  or  in  respect  of  anything  anterior  to  the  said 
leases  and  underlease  respectively.  The  production  of 
the  receipts  for  the  last  payments  of  rent  due  prior  to  the 
completion  of  the  sale  under  such  leases  and  underlease 
respectively,  shall  be  conclusive  evidence  that  all  cove- 
nants, conditions,  and  agreements,  as  well  in  such  leases 
and  underlease  respectively,  as  in  the  lease  superior  to 
such  underlease,  have  been  duly  performed  and  observed 
up  to  the  completion  of  the  purchase ;  and  no  purchaser 
shall  make  any  objection  or  requisition  whatever  on  ac- 
count of  any  such  covenants,  conditions,  or  agreements, 
or  of  any  other  thing  in  such  leases,  underlease,  and 
superior  lease  respectively  contained.  The  purchaser  of 
Lot  —  shall  make  no  objection  on  the  ground  that  other 
property  was  or  may  have  been  comprised  in  the  superior 
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* 

LBAWHoija.  lease  of  that  lot,  or  that  the  underlease  of  Lot  —  is  liable 
to  be  avoided  by  defaults  on  the  part  of  persons  interested 
in  such  other  property,  or  otherwise,  on  account  of  the 
same  being  held  by  underlease  (Q. 

XL  The  ages  of  the  several  persons  for  whose  lives  the 
property  comprised  in  Lots  —  and  —  is  now  held  on 
lease,  are  believed  to  be  accurately  stated ;  and  the  pur- 
chasers of  those  lots  shall  not  require  any  evidence  of  the 
ages  of  these  persons,  except  such  as  is  in  the  vendor's 
possession,  and  shall  make  no  objection  on  account  of 
any  inaccuracy  in  the  statement  of  their  ages  (m). 

XII.  The  ages  of  the  several  persons  for  whose  lives 
the  property  comprised  in  Lots  —  and  —  is  now  held, 
are  stated  in  the  particular  according  to  the  statement  in 
the  lease,  and  such  statement  shall  be  conclusive  evidence 
of  the  ages  of  those  persons. 

Xni.  The  statements  in  the  particulars  as  to  the 
tenancies  under  which  the  different  parts  of  the  estate 
are  held,  and  as  to  the  number  of  the  subsisting  lives,  and 
the  ages  or  deaths  of  the  cestuia  qui  vie  in  the  leases  (all 
which  several  matters  have  been  carefully  inquired  into, 
the  ages  being,  in  the  majority  of  cases,  calculated  from 
those  stated  in  the  leases  or  renewals),  are  believed,  and 
shall,  in  the  absence  of  sufficient  evidence  to  the  contrary 
adduced  by  the  purchaser  or  purchasers,  be  taken  to  be 
accurate,  the  rents  stated  are  those  now  actually  paid. 
The  purchase  shall  not  be  annulled  in  consequence  of 
any  error  or  inaccuracy  which  may  be  discovered  in  any 
such  statements,  but  the  same  shall,  if  not  apparent  on 
the  leases,  be  matter  of  compensation  under  the  condition 
afterwards  set  forth.     The  counterparts  of  the  leases  or 


(l)  Upon  the  subject  of  the  latter  part  of  this  condition,  vide  supra, 
pp.  475-8,  and  the  conditions  supra,  p.  572. 

(m)  For  the  necessity  of  employing  such  a  condition,  vide  sapra, 
p.  482. 
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agreements  for  leases  will  be  open  to  inspection  and     ^maseholds. 

examination  at  the  office  of  Messrs. ,  by  intending 

purchasers  or  their  agents,  for  four  days  previous  to  the 
sale;  and  no  matter  of  any  kind  discoverable  by  such 
inspection  and  examination  shall  give  rise  to  any  claim 
for  compensation :  and  every  purchaser  shall  take,  sub- 
ject to  such  rights  of  way  and  other  easements  (if  any) 
as  the  premises  are  subject  to ;  and  the  estimated  values 
mentioned  in  the  particulars  shall  be  understood  by  pur- 
chasers as  estimated  values  only,  and  shall  not  impose 
any  obligation  on  the  vendors  to  prove  that  such  estimates 
are  actual  values. 

XrV.  The  property  comprised  in  the  particular  is  held 

under  one  lease  at  an  entire  rent  of  £ ,  which  shall  be 

apportioned  among  the  several  lots  in  the  shares  men- 
tioned in  the  particular;  and  the  several  purchasers  shall 
at  their  own  expense  execute  and  give  usual  mutual 
indemnities  with  regard  to  the  payment  of  the  said  appor- 
tioned rents,  and  the  observance  and  performance  of  the 
covenants  and  conditions  relating  to  the  lots  purchased 
by  them  respectively  (n). 

XV.  The  property  offered  for  sale  is  held  under  one 

lease  at  an  entire  rent  of  £ per  annum,  which  shall 

be  apportioned  among  the  several  lots  in  the  shares  men- 
tioned in  the  particular.  The  purchaser  of  the  largest 
part  in  value  shall  take  an  assignment  of  the  existing 


(ft)  As  to  the  apportionment  of  rents  on  a  sale  of  leaseholds  in  lots, 
vide  supra,  p.  472  :  the  conditions  on  the  subject  given  in  the  text 
might  have  been  greatly  multiplied  had  such  a  course  been  deemed 
useful;  but  those  furnished  are  suf&cient  to  form  precedents  by 
which  others  may  be  framed.  It  is  hardly  possible,  within  the  limits 
of  a  condition  of  sale,  to  specify  with  accuracy  the  precise  stipula- 
tions required,  and  therefore  perhaps  the  condition  numbered  XIV., 
being  the  most  general  in  its  terms,  is  the  most  likely  to  be  practi- 
cally useful.  It  however  leaves  open  the  question,  what  indemnitieB 
are  "  usual." 
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LiisraoLDi^  lease  (o),  and  shall  execute  to  the  other  purchasers  nnder- 
leases  for  the  whole  term  wanting  three  days,  of  their 
respective  lots  at  the  said  apportioned  rents,  such  under- 
leases to  contain  all  necessary  covenants  for  indemnifying 
the  several  purchasers  against  the  performance  of  the 
covenants  or  payment  of  the  rent  in  respect  of  any  other 
lots  than  their  own,  and  for  securing  the  payment  of  the 
rent  and  performance  of  the  covenants  by  the  several 
purchasers  in  respect  of  their  own  lots ;  if  any  lots  remain 
unsold,  the  vendor  shall,  for  the  purposes  of  this  condi- 
tion, stand  in  the  place  of  the  purchaser  of  the  largest 
part  in  value.  All  the  underlessees  shall  execute  counter- 
parts of  their  leases,  and  all  instruments  required  by  this 
condition  shall  be  prepared  by  and  at  the  expense  of  the 
respective  purchasers. 

XYI.  The  property  offered  for  sale  being  held  under 

one  lease  at  an  entire  rent  of  £ per  annum,  the 

vendor  will  execute  underleases  to  the  several  purchasers 
of  the  lots  purchased  by  them  respectively,  for  the  whole 
of  the  original  term  wanting  three  days,  and  at  the  rents 
apportioned  in  the  particular  to  the  several  lots.  The 
underleases  shall  contain  all  necessary  covenants  for 
indemnifying  the  purchasers  against  the  payment  of  the 
rent  or  performance  of  the  covenants  in  respect  of  any 
other  lots  than  their  own,  and  for  securing  the  payment 
of  the  rent  and  performance  of  the  covenants  by  the 
purchasers  in  respect  of  their  own  lots.  All  the  under- 
lessees  shall  execute  counterparts  of  their  leases,  and  all 


(o)  It  may  perhaps  b«  deemed  suffioient  to  stipulate  that  the 
pnrchaser,  or  all  the  purchasers  but  one,  shall  take  underleases  as 
mentioned  in  the  conditions  YII.  and  YIII.,  such  underleases  to  con- 
tain the  same  covenants  and  conditions  as  the  original  lease,  and  the 
underlessees  to  have  merely  a  covenant  for  quiet  enjoyment  from  tiie 
person  in  whom  the  original  lease  is  vested.  If  there  be  a  covenant 
on  the  part  of  the  lessee  in  the  original  lease  to  insure  against  fire  in 
a  given  sum,  it  seems  necessary  to  resort  to  the  method  of  underleases, 
because  the  original  lessor  has  a  right  to  have  the  whole  property  in- 
cluded in  one  insurance  in  one  sum,  and  not  to  have  each  part  of  it 
insured  in  a  smaller  sum.    See  further  on  this  subject,  supra,  p.  472. 
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instmments  required  by  this  condition  shall  be  prepared     ^^'^ssmolm. 
by  and  at  the  expense  of  the  respective  purchasers. 

XYII.  As  the  property  offered  for  sale  is  held  under  one 

lease,  at  an  entire  rent  estimated  at  £ (payable  partly 

in  money  and  partly  in  wheat  and  malt)  per  annum,  the 
said  rent  shall  be  apportioned  among  the  several  lots  in  the 
shares  mentioned  in  the  particular ;  but  the  purchaser  shall 
not  require  the  vendors  to  make  or  procure  any  further  or 
other  apportionment  thereof  than  shall  arise  from  this 
condition.  The  purchaser  of  the  largest  part  in  value 
shall  take  an  assignment  of  the  existing  lease,  and  shall 
execute  to  the  other  purchasers  underleases  for  the  whole 
term,  wanting  one  day,  of  their  respective  lots,  at  the 
said  apportioned  rents,  such  underleases  to  contain  all 
proper  powers  and  covenants  for  indemnifying  such  pur- 
chasers against  the  payment  of  the  apportioned  rent  or 
rents,  and  performance  of  the  covenants  and  conditions 
of  the  lease  in  respect  of  any  other  lot  or  lots,  and  for 
securing  the  payment  of  the  apportioned  rent  and  per- 
formance of  the  covenants  and  conditions  of  the  lease  by 
such  purchasers  in  respect  of  their  own  lots.  If  any  lot 
or  lots  shall  remain  unsold,  the  vendors  shall,  for  the 
purposes  of  this  condition,  stand  in  the  place  of  the  pur- 
chaser of  the  largest  part  in  value.  All  the  underlessees 
shall  execute  counterparts  of  their  underleases,  and  all 
instruments  required  by  this  condition  shall  be  prepared 
by  and  at  the  expense  of  the  respective  purchasers  {p). 

XYin.  Each  purchaser  shall,  on  the  completion  of 
the  purchase,  execute  to  the  vendor  a  bond,  in  the  sum 

of  £ ,  for  indemnifying  him  against  the  rents  and 

covenants  of  the  lease,  so  far  as  relates  to  the  part  of  the 
property  purchased  by  such  purchaser ;  such  bonds  to  be 
prepared  by  the  vendor  at  the  expense  of  the  respective 
purchasers  (q). 


( J?)  A  form  settled  for  a  sale  by  tbe  Court 

(q)  That  this  conditioa  is  not  strictly  necessary,  viflle  supra,  pp« 

VOL.  I.  i  B 
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LVAsnoLM.  XIX.  The  purchaser  of  the  largest  part  in  yalae  shall, 
after  the  sale  of  all  the  lots,  be  entitled  to  the  cnstody  of 
the  lease  and  such  other  of  the  muniments  of  title  as  are 
in  the  vendor's  possession ;  and  shall  enter  into  usual 
covenants  with  the  purchasers  of  the  remainder  of  the 
lots  for  the  production  of  the  lease  and  muniments: 
if  any  lot  shall  remain  unsold,  the  vendor  shall  retain 
the  said  lease  and  muniments,  and  enter  into  usual 
covenants  for  their  production  with  the  purchasers  of 
such  lots  as  shall  have  been  sold :  such  covenants,  nerer- 
theless,  to  be  determinable  on  the  vendor's  parting 
with  the  lease  and  muniments,  and  procuring  the  peison 
to  whom  they  shall  be  delivered  to  enter  into  a  usual 
covenant  for  their  production  with  the  persons  then 
entitled  to  the  benefit  of  the  vendor's  covenants.  All 
such  covenants,  both  original  and  substituted,  shall  be 
prepared  by  and  at  the  expense  of  the  covenantees  (r). 

XX.  The  lease  and  assignments  [or  the  counterpart]  of 
the  lease  of  Lots  —  and  —  shall,  after  the  completion  of 
the  sale  of  both  lots,  be  delivered  to  the  purchaser  of  Lot 
— ,  and  he  shall  enter  into  a  usual  covenant  ^th  the 
purchaser  of  Lot  — ,  for  the  production,  fiimishing 
copies,  and  safe  custody  thereof;  such  covenant  to  be 
prepared  by  and  at  the  expense  of  the  purchaser  of  Lot 
— ,  and  to  be  perused  and  executed  by  the  purchaser  of 
Lot  —  at  his  own  expense.  If  either  of  such  lots  W  not 
now  sold,  the  vendor  shall  retain  such  lease  and  assign- 
ments [counterpart]  till  the  completion  of  the  sale  of  the 

-         -         -         —  —   -    — iM— 1^^■    -  M^w^iM^iMua  ■      i    i     m»     ■   ■■  i  i^wi^   ■-    _-^m    ■    _■ ' ~ 

476,  496.  The  principal  object  of  the  condition  is,  to  proyide  thit 
the  indemnity  shall  be  given  by  bond,  instead  of  by  a  covenant  in  the 
indenture  of  assignment,  which  does  not  jemain  in  the  poasema  of 
the  vendor ;  and  the  condition  also  throws  the  coat  of  the  bead  oe 
the  pitfohaser.  See  a  conditLon  providing  that  the  indemsitj  alull 
be  by  execution  of  a  counterpart  conveyance,  supra,  p.  574. 

(r)  Yariations  in  the  form  of  the  condition  given  in  the  text  wOl 
be  found  among  the  precedents  of  conditions  relating  to  title  deeds, 
infra,  p.  636  et  seq.  They  oan  be  easily  adapted  to  the  case  of  lease- 
hold property* 
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said  lot  now  remaining  unsold,  and  the  purchaser  of  the 
lot  sold  shall  in  the  meantime  he  entitled,  at  his  own 
expense,  to  the  production  and  copies  thereof,  hut  not  to 
a  covenant  for  such  purpose. 
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Sbct.  9, 


As  to  Incn/mbra/nces, 


I.  By  a  settlement,  dated,  &c.,  two  rent  charges  (s), 

amounting  to  £ a-year,  were  limited  to  a  lady  for  her 

lifsj  payable  out  of  large  estates,  of  which  the  property 
comprised  in  the  particular  formed  part,  and  a  gross  sum, 

of  which  £ is  now  unpaid,  was  charged  on  the  same 

estates,  and  a  term  of years  was  created  for  securing 

the  rent  charges  and  the  gross  sum  above  referred  to. 
The  property  comprised  in  the  particular  is  released  in 
equity  (though  not  at  law)  from  the  rent  charges,  but  it 

still  remains  liable  to  the  said  sum  of  £ .     There  is, 

however,  no  probability  of  the  property  comprised  in  the 


IKOUKBRAKOKS. 


(«)  A  ooturt  of  eqiiity,  as  has  been  previously  observed,  (supra,  p. 
496),  vill  not  in  general,  on  an  open  contract,  compel  a  vendor  to 
give,  or  a  purchaser  to  accept,  an  indemnity.  If  the  estate  be  subject 
to  jointures,  annuities,  gross  sums,  or  any  other  incumbrances,  the 
fact  should  be  explicitly  stated,  and  the  conditions  should  stipulate 
that  the  purchaser  shall  accept  an  indemnity  against  the  incum- 
brances, and  make  no  objection  to  the  title  on  account  of  them.  It 
will  also  be  proper  (as  is  done  in  the  text)  to  specify  the  indemnity 
which  the  purchaser  is  to^  accept ;  because,  if  it  be  one  of  a  sufficient 
and  satisfactory  kind,  the  statement  of  it  inspires  confidence  where 
sUenoe  wonld  create  snspicion ;  and  whether  the  indemnity  offered  be 
OT  be  not  satisfactory,  the  statement  of  it  in  the  conditions,  at  any 
rate,  prevents  aU  dispute  as  to  whether  it  is  such  an  one  as  a  purchaser 
can  be  compelled  to  accept.  The  first  four  conditions  in  the  text 
relate  to  these  matters ;  they  are  intended  only  for  examples,  as  it  is 
not  likely  that  any  of  them  will,  without  alteration,  suit  any  other 
circumstances  than  those  to  which  they  were  originally  adapted. 

s  s  2 
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iycpicBiiA>oB8.   particular  being  resorted  to,  as  other  estates,  of  ample 

value,  included  in  the  charge,  are  liable  to  exonerate  it, 
and  the  purchaser  will  also  have  the  benefit  of  the  cove* 
nant  of  two  highly  responsible  persons  for  indenmifTing 
the  present  vendor  and  all  parties  claiming  under  him 

against  the   said   sum  of  £ ,  and  for  procuring  a 

surrender  of  the  term,  and  a  release  from  the  proper 
parties  upon  the  death  of  the  above-mentioned  ladj. 
The  purchaser  shall  make  no  objection  in  respect  of 
any  of  the  matters  mentioned  or  referred  to  in  this 
condition. 

II.  The  estates  comprised  in  the  particular  are,  together 
with  other  estates,  which  produce  a  clear  yearly  rental 

of  £ or  thereabouts,  subject  to  a  jointure  rent  charge 

of  ;£ per  annum,  and  to  a  gross  sum  of  £ ,  charged 

thereon  for  portions.  Such  of  the  said  estates  subject 
thereto  as  are  not  comprised  in  the  particular  shall  be 
henceforth  exclusively  subject  to  the  said  jointure  and 
portions,  and  shall,  before  the  completion  of  the  purchases, 
be  conveyed  (subject  to  the  said  jointure  and  portions,  and 
to  some  other  charges  of  small  amount  now  affecting  the 
same,)  to  two  trustees,  to  be  named  by  the  vendors,  upon 
trust,  to  indemnify  the  purchasers  against  the  jointure  and 
portions.  The  purchasers  shall  be  satisfied  with  the 
indemnity  so  to  be  provided,  and  shall  make  no  objection 
in  respect  of  any  of  the  matters  mentioned  or  referred 
to  in  this  condition,  and  shall  not  be  entitled  to  require 
any  other  evidence  of  the  facts  than  the  vendor  is  able  to 
furnish. 

III.  If  a  suflScient  number  of  lots  shall  not  be  sold  to 
pay  off  all  the  incumbrances  affecting  the  property,  and 

which  amount  to  the  sum  of  £ or  thereabouts,  the 

vendors  will  undertake  to  satisfy,  out  of  the  lots  remain- 
ing unsold,  such  of  the  incumbrances  as  shall  not  be  paid 
off,  and  will  execute  a  declaration  of  trust  to  that  effect 
The  purchasers  at  the  sale  shall  be  satisfied  with  this 
declaration,  and  shall  not  require  releases  from  the  per- 
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sons  whose  incumbrances  shall  not  be  paid  off,  and  shall    inouxbranoks. 
make  no  objection  on  account  of  any  of  the  matters  men- 
tioned  or  referred  to  in  this  condition. 

IV.  The  property  comprised  in  the  particular,  being 
subject,  together  with  other  estates,  to  a  mortgage  for  a 

term  of  years  vested  in  trustees  for  securing  £ and 

interest  for  the  benefit  of  parties  incompetent  to  consent 
to  a  release  from  the  charge,  the  charge  was  in  the  year 

,  released  by  the  trustees,  who  were  satisfied  that  the 

other  estates  comprised  in  the  mortgage  were  of  ample 
value  to  secure  the  mortgage  money  and  interest.  The 
covenant  of  two  highly  responsible  persons  was  added  by 
way  of  indemnity,  and  the  purchaser  will  be  entitled  to 
the  benefit  of  this  covenant.  The  purchasers  shall  make 
no  objection  in  respect  of  any  of  the  matters  mentioned 
or  referred  to  in  this  condition,  and  shall  not  be  entitled 
to  require  any  other  evidence  of  the  facts  than  the 
vendor  is  able  to  furnish,  or  any  indemnity  in  respect  of 
these  matters  other  than  such  as  the  vendor  holds.  Copies 
of  the  deeds,  by  which  the  covenants  by  way  of  indemnity 
referred  to  in  this  condition  were  entered  into,  will  be 
produced  for  inspection  at  the  time  of  sale. 

V.  A  declaration,  that  for  twenty  years  and  upwards 
no  interest  has  been  paid  upon  a  mortgage  made  twenty- 
nine  years  since,  by  conditional  surrender  without  admit- 
tance of  the  cottages  and  croft  which  form  the  copyhold 
part  of  Lot  — ,  and  evidence  that  subsequent  mortgages 
of  the  same  property  have  since  been  made  and  paid  off, 
shall  be  taken  as  conclusive  evidence  that  the  said  mort- 
gage has  been  satisfied  and  paid  off  (Q. 


(t)  Before  the  stat.  3  &  4  Will.  lY.  o.  27,  it  was  the  established  Presumption  of 
doctrine  of  the  Courts  of  equity,  that,  even  as  between  vendor  and  satisfaction  of 
purchaser,  the  satisfaction  of  a  mortgage  debt,  in  respect  of  which  °^®"8«g«** 
there  was  good  evidence  that  no  demand  for  principal  or  interest  had 
been  made  for  a  term  exceeding  twenty  years,  would  be  presumed, 
and  that,  under  such  circumstances,  a  reconveyance  of  the  legal  estate 
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IVOUlCBlAirOU. 


VI.  The  pnrchasera  shaU  presume  that  a  mortgage 
made  by  indentures  dated,  &c.,  and  which  are  now  in  the 
possession  of  the  vendor,  was  paid  off  and  satisfied,  and 
that  a  proper  reconveyance  of  the  legal  estate  was  made. 


Rales  of  pre- 
smnpiion  be- 
tireen  yendor 
and  pTircbaaer. 


would  also  be  presumed :  Cooke  v.  SoUau^  2  S.  &  8. 154 ;  CkriUophers 
V.  Sparkcy  2  J.  &  W.  228  ;  and  the  oases  dted. 

The  40Ui  seot.  of  that  statute  (on  the  oonstruction  of  which  Ber- 
ringUm  v.  Evans^  1  Y.  &  C.  434;  Prior  v.  Homiblow,  2  Y.  &  C.  200 ; 
PhiUipoy.  MunninffSy  2  My.  ft  Or.  309  ;  Lord  St.  John  v.  BimgkUmy  9 
Sim.  219,  may  be  consulted)  has  not  removed  the  diffieolty  which 
was  experienoed  by  a  vendor.  For,  as  the  vendor  must  satisly 
the  purchaser  that  no  payment  or  acknowledgment  has  been  made 
for  twenty  years  in  respect  of  any  charge  which  he  cannot  prove  to 
have  been  satisfied,  he  has  still  to  give  evidence  of  a  n^ative.  And 
as  it  is  impossible  to  give  oondusive  evidence  of  a  negative,  the  only 
way  to  prevent  disputes  as  to  what  is  reasonable  evidence,  is  to  ^edfy 
in  the  conditions  what  evidence  the  vendor  can  furnish,  and  stipulate 
that  the  purchaser  shall  be  satisfied  with  it  The  conditions  in  the 
text  do  not,  perhaps,  stipulate  for  the  acceptance  of  any  evidence, 
except  what  a  purchaser  might  be  compelled  to  accept  without  special 
stipulation ;  but  they  serve  to  show  the  form  of  such  conditions.  The 
oases  of  Cooke  v.  SoUaUj  and  Chrietophere  v.  Sparke^  nbi  supra,  will 
famish  information  as  to  the  kind  of  evidenee  which  is  needed,  in  the 
absence  of  express  stipulation,  for  presuming  the  satisfiRotion  of  a 
mortgage. 

The  rules  for  the  presumption  of  surrender,  satisfaction,  and  re- 
conveyance of  legal  estates  between  vendor  and  purchaser,  are  thus 
stated  by  Sir  John  Leach^  Y.  G. — '<  If  the  case  be  such,  that,  sitting 
before  a  jury,  it  would  be  the  duty  of  a  judge  to  give  a  dear  direotioa 
in  favour  of  the  fact  (i.  e,  the  presumption),  then  it  is  to  be  con- 
sidered as  without  reasonable  doubt ;  but  if  it  would  be  the  duty  of 
a  judge  to  leave  it  to  the  jury  to  pronounce  upon  the  effect  of  the 
evidence,  then  it  is  to  be  considered  as  too  doubtful  to  oondude  a 
purchaser."    Emery  v.  Oroeoek,  6  Mad.  54 :   see,  too,  HiUary  v. 
WaUer,  12  Yes.  239.    It  is  not,  however,  very  easy  to  say  in  what 
cases  a  jury  would  be  directed  to  find  in  favour  of  a  presimiption ;  in 
the  case  of  mortgages,  payment  and  reconveyance  will  be  presumed 
where  the  mortgage  deeds  are  dated  more  than  twenty  years  ago, 
and  are  in  the  vendor's  possession ;  Cooke  v.  SoUau^  ubi  supra;  and  yet 
the  lapse  of  forty-six  years  from  the  death  of  a  testator  has  been  held 
insufficient  to  warrant  the  presumption  of  payment  of  his  legacies, 
Shielde  v.  Eioe^  3  Jur.  950.    If  an  estate  is  vested  in  tmsteea  in  a 
epeoifio  purpose,  a  reoonveyanee  of  the  legal  estate  will  be  presnmed 
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YII.  The  purchasers  shall  presume  the  payment  and   nromiBBAHOEs. 
satisfaction  of  several  legacies,  amounting  in  the  whole 

to  the  sum  of  £ ,   charged  by  a  will  dated  &;c.,  and 

proved  on  &c.,  and  thereby  directed  to  be  paid  as  soon 
as  conveniently  might  be  after  the  death  of  the  testator, 
but  for  which  no  receipts  or  releases  can  now  be 
produced  (it). 

Vni.  The  property  was  by  indentures  of  lease  and 
release,  dated  &c.,  conveyed  to  the  vendor  by  way  of 
mortgage;  and  the  purchaser  shall  accept  a  declaration 
by  the  vendor,  that  for  more  than  twenty  years  past  no 
interest  has  been  paid  on  the  said  mortgage,  nor  the  exist- 
ence thereof  in  anjrwise  recognised,  nor  any  claim  of 
redemption  been  made  or  admitted,  as  conclusive  evidence 
that  the  mortgagor  is  barred  by  lapse  of  time  from  the 
right  of  redemption  {w). 

IX.  The  property  is  subject  to  a  mortgage  for  securing 

the  principal  sum  of  £ ,  and  interest  at    £ —  per 

cent,  per  annum,  and  legal  notice  has  been  given  to  the 


alter  the  expiratioi]  of  twenty  years  £rom  the  time  when  the  purpose 
was  answered.  Miliary  v.  Waller,  nhi  snpra;  Ihe  d.  Howell  y. 
Lloyd,  mentioned  in  Feake's  Law  of  Evidence ;  Noel  v.  Bewley,  3 
Sim.  103.  But  if  the  possession  hy  the  oestois  que  trust  has  gone  in 
the  same  channel  it  would  have  done  if  no  conveyance  by  the 
trustees  had  heen  made,  no  presumption  of  conveyance  will  arise. 
Qoodright  t.  Swymmer,  1  Eenyon,  385 ;  Keene  v.  JDeardon,  8  East, 
248 ;  Doe  v.  Brighitoen,  10  East,  583.  No  presumption,  however, 
can  in  any  ease  arise  till  after  the  expiration  of  twenty  years ;  Doe 
d.  Brandon  v.  Calvert f  5  Taunt.  170 ;  and  if  the  case  be  that  of  an 
estate  vested  in  a  trustee,  and  the  cestui  que  trust  choose  to  call  for 
a  reconveyance,  the  trustee  cannot  refuse  to  reconvey  on  the  ground 
of  a  presumed  previous  reconveyance.  Goodson  v.  EUison,  3  Russ. 
583.    See  Dart,  216. 

(«)  As  to  evidence  of  payment  of  legacy  duty,  see  Harrison  v.  Bor* 

well,  10  Sim.  380. 

* 

{w)  See  the  statute  of  limitation  of  actions  as  to  real  estate,  3  &  4 
Wm.  IV.  c.  27,  s.  40, 
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IK0VMBBJLVCE8.    mortgagee  of  the  intention  to  pay  off  the  said  principal 

sum ;  if,  however,  the  mortgagee  shall  refuse  to  accept  the 
said  principal  sum  at  or  before  the  completion  of  the  pur- 
chase, the  purchaser  shall  take  a  conyeyance  subject  to 

the  said  mortgage,  and  shall  retain  the  sum  of  £ out 

of  the  purchase-money  to  answer  the  same,  and  shall 

pay  the  interest  on  the  said  principal  sum  of  £ from 

the  date  of  the  conyeyance,  all  interest  up  to  that  day 
being  paid  by  the  yendor. 

X.  The  entire  estate  comprised  in  the  three  lots,  is 

subject  to  mortgages  to  the  amount  of  £ .     As  soon 

as  a  sale  has  been  effected,  notice  will  be  given  to  pay 
off  the  mortgages,  and  the  purchasers  cannot,  therefore, 
have  conveyances,  assignments,  or  surrenders,  until  the 
mortgages  shall  have  been  paid;  but  their  purchase- 
monies  will,  in  the  meantime,  remain  deposited  with  the 
Accountant-General,  and  will  not  be  in  any  way  appUed 
or  disposed  of  except  by  investment  in  Bank  3  per  Cent 
Annuities,  and  in  payment  of  the  mortgages  upon  notice 
to  the  purchasers. 

XI.  The  property  in  the  above  particulars,  and  the 
other  property  of  the  testator  in  the  said  cause,  are  subject 
to  divers  mortgages  or  charges  affecting  different  parts  of 
the  estates,  and  the  purchase-monies  of  the  said  estates 
when  paid  into  court,  will  ultimately  be  thrown  into  a 
common  fund,  to  be  applied  imder  the  direction  of  the 
court  in  the  discharge  of  the  mortgages  or  charges  affect- 
ing the  said  estates.     Under  the  circumstances  aforesaid, 
the  whole  of  the  purchase-money  of  each  purchaser  shall 
be  paid  into  court  as  mentioned  in  these  conditions,  no 
part  thereof  being  retained  by  the  purchaser  in  respect 
of  the  mortgages  or  charges  affecting  the  lot  or  lots  pur- 
chased by  him,  but  the  order  to   be  obtained  by  each 
purchaser  for  paying  the  residue  of  his  purchase-money 
into  Court,  shall  contain  a  direction  that  such  purchase 
money  shall  not  be  thrown  into  the  common  fund,  or  paid 
out  without  notice  to  tlie  pui*chaser. 


SPECIAL   CONDITIONS.  633 

XII.  The  object  of  this  sale  is  to  pay  off  out  of  the    nrouMBKiiroBs. 
purchase-monies  which  will  be  paid  into  the  Court  of 
Chancery,  various  sums  with  which  the  property  sold,  and 

other  parts  of  the estate,  not  to  be  sold,  are  charged. 

Some  of  these  sums  having  been  charged  on  the  occasion 
of  marriages,  are  vested  in  trustees  of  the  settlements  then 
made.  In  order  to  avoid  the  expense  and  delay  which 
would  attend  the  making  the  persons  in  whom  the  sums 
charged  are  vested,  parties  to  the  conveyance  of  each  lot, 
they  will,  by  deeds  executed  previously  to  the  completion 
of  the  sale,  release  the  property  now  offered  for  sale 
from  the  sums  charged.  No  purchaser  shall  require  any 
person  interested  in  those  sums,  either  as  trustees  or 
beneficially,  to  be  made  parties  to  the  conveyance  of  the 
property  purchased  by  him,  but  shall  accept  each  deed 
of  release  as  valid  and  sufficient,  notwithstanding  there 
may  be  no  power  in  the  deed  of  charge  or  the  settlement 
of  the  sum  charged  to  release  part  of  the  property 
charged;  and  notwithstanding,  as  regards  one  of  the 
releasors,  that  the  deed  of  release  may  be  executed  by 
attorney ;  the  power  of  attorney,  or  a  copy  of  it,  will  be 
produced  at  the  sale,  and  no  objection  shall  be  taken 
to  its  sufficiency  in  any  respect,  nor  shall  evidence  be 
required  of  the  constituent  (who  is  a  trustee  only  with 
three  others)  being  alive  at  the  time  of  the  execution  of 
the  deed  of  release  {x).  The  purchase-monies,  after  the 
completion  of  the  purchases,  will  be  applied  by  the  Court 
in  payment  of  such  charges,  and  receipts  will  then  be 
endorsed  upon  the  deeds  creating  the  charges,  and  the 
purchasers  under  these  conditions  will  be  entitled  to 
covenants  for  production  thereof. 

XIII.  The  purchaser  of  Lot  I  is,  at  the  expense  of  the 


{x)  On  this  point,  see  the  Act  22  &  23  Yiot.  c.  37,  s.  26.  A  person 
paying  money  to  another  authorised  to  receive  it  under  a  power  of 
attorney  is  not  entitled  to  keep  the  power*  Pridmare  v«  Sarrison, 
1  Car.  &  K.  613. 
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vendors,  to  enter  into  usual  covenants  for]  the  payment  of 
and  indemnifying  the  vendors  and  the  real  and  personal 
estate  of  the  testator  in  the  cause  against  the  said 
mortgage  debts  (y). 


Sect.  10.    . 


MAUirO  AKD 

MAIKTAailfQ 

KOADS. 


As  to  making  and  maintaining  Boads  and  Buildings. 

I.  The  road  delineated  in  the  plan,  and  therein  coloured 
-,  and  which  is  separated  from  Lot  —  partly  by  a  wall 


and  buildings  and  partly  staked  out,  is  sold  as  part  of 
Lot — ,  but  subject  to  a  right  to  be  reserved  or  granted  to 
the  owners  and  occupiers  of  Lot  — ,  or  any  part  thereof, 
and  their  families,  servants,  and  workmen,  at  all  times  to 
pass  and  repass,  with  or  without  carts,  waggons,  carriages, 
horses  and  other  animals  along  such  road,  and  into  and 
out  of  the  same  at  any  and  every  part  thereof;  and  such 
right  of  road  shall  either  be  reserved  on  the  conveyance 
of  Lot  — ,  or  granted  by  the  purchaser  thereof  after 
the  conveyance  thereof  to  hun,  as  the  vendors  shall 
require. 

II.  If  the  property  be  sold  in  lots,  every  purchaser  of 

any  of  the  first  lots  shall,  within  calendar 

months  after  the  day  of  sale,  at  his  own  expense,  with 
proper  materials,  and  in  a  workmanlike  manner,  make  and 
form  into  a  road  fit  for  carts,  waggons,  and  carriages,  such 
part  of  the  lot  or  lots  purchased  by  him  as  is  in  the  plan 
on  the  particular  delineated  as  part  of  a  projected  street; 
and  shall  for  ever  thereafter,  until  the  same  shall  be 
adopted  as  a  public  highway,  at  his  own  expense  repair 
and  maintain  the  same,  with  proper  materials  and  in  good 


'    (y)  Conditions  X.— XIIl.  were  settled  for  the  €k>iirt  of  Chanooy 
by  its  Conveyanoing  Counsel. 
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condition,  so  as  to  be  fit  for  nse  as  above  mentioned.     Mixnra  avb 
And  every  person  passing  to  or  from  any  of  the  said  first     ^^^^^^ 

lots,  or  any  parts  thereof  respectively,  shall  at  all  

times  after  the  day  of  sale  have  ihe  right,  with  or  without 
carts,  waggons,  carriages,  horses  or  other  animals,  to  pass 
and  repass  over  all  the  projected  streets,  or  the  sites 
thereof  respectively ;  and  the  several  conveyances  of  the 

first lots  shall  be  made  subject  to  the  liabilities  and 

rights  created  by  this  condition ;  but  no  purchaser  shall 
require  the  production  of,  or  investigate  or  make  any 
objection  in  respect  of,  the  title  to  any  part  of  any  pro- 
jected street  except  such  as  is  comprised  in  his  own  lot 
or  lots  ;  and  the  vendors  shall  not  be  boimd  or  concerned 
to  enforce  such  liabilities  or  rights  as  aforesaid,  further 
or  otherwise  than  by  compelling  every  such  conveyance 

to  be  made  subject  as  aforesaid.     If  any  of  the  first 

lots  be  not  sold  at  this  sale,  the  vendors  shall  not  for  tlie 
purposes  of  this  condition  stand  in  the  place  of  a  pur- 
chaser of  such  lot  or  lots  so  as  to  be  bound  to  make  or 
maintain  part  of  any  such  projected  street  or  streets  as 
aforesaid,  and  the  purchasers  of  the  lots  sold  shall  have 
the  same  right  of  passage  over  the  sites  of  such  projected 
streets  being  unsold  as  they  would  have  had  if  such  sites 
had  been  sold.  Every  purchaser  may  form  and  maintain  a 

footpath,  not  exceeding feet  in  width,  along  any  part 

included  in  his  lot  of  any  projected  street,  provided  such 
footpath  be  on  the  side  which  adjoins  the  residue  of  the 
land  included  in  his  lot. 

III.  Lots  1  and  2  will,  as  mentioned  in  the  particulars, 
be  put  up  for  sale  first  in  one  lot,  and  if  not  thus  sold  they 
will  be  put  up  again  in  separate  lots.  In  the  latter  case 
(but  not  otherwise)  the  respective  purchasers  of  those  lots 
shall  enter  into  a  deed  of  mutual  covenants,  to  be  pre- 
pared by  the  vendor's  solicitor,  not  to  build  thereon 
otherwise  than  in  conformity  with  the  plan  annexed  to 
the  particulars,  and  for  the  observance  and  performance  of 
such  conditions  relative  to  the  modes  of  building  on  and 
using  the  said  lots  as  are  mentioned  in  the  schedule  also 
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annexed  to  the  particulars.  The  preparation  and  execu- 
tion of  the  deed  of  mutual  covenants  shall  be  at  the 
equal  expense  of  the  respective  covenantors;  and  the  deed 
when  executed  shall  remain  in  the  custody  of  the  pur- 
chaser whose  purchase -money  shall  be  largest,  and  such 
purchaser  shall  enter  into  usual  covenants  with  any  other 
purchaser  who  may  require  the  same  for  production  and 
furnishing  copies  thereof ;  every  such  deed  of  covenants 
as  last  aforesaid,  to  be  prepared  by  and  at  the  expense  of 
the  covenantee.  If  either  of  the  same  lots  shall  not  be 
sold,  the  present  owner  shall,  for  the  purpose  of  this 
condition,  stand  in  the  place  of  the  purchaser  of  such 
lot  {z). 


Sect.  11. 


fiTLI   DUDS. 


Azto  Lost  and  Deposited  Deedsy  and  ike  Custody  and 
Covenants  for  Production  of  Title  Deeds  (a). 

I.  A  recovery  deed  and  mortgage,  dated  in ,  were 

upon  the  purchase  of  this  property  by  X.  Y.,  covenanted 
to  be  produced  by  the  party  in  whose  possession  the 
same  then  were.  These  deeds  are  believed  to  have  been 
destroyed  in  the  fire  in  New  Square,  Lincoln's  Inn,  in 
January,  1849.  The  vendors  have  in  their  possession 
attested  copies  of  these  deeds,  purporting  to  have  been 
examined  with  the  originals  in  the  year  — .  No  objec- 
tion or  requisition  shall  be  made  in  respect  of  the 
destruction  of  these  deeds,  and  the  attested  copies  (or 
documents  purporting  to  be  such)  in  the  possession  of 
the  vendors,  shall  be  accepted  as  sufficient  and  conclusive 
evidence  of  the  contents  and  due  execution  of  such  deeds 
respectively. 


(3)  A  condition  settled  for  the  Court  of  Clianoerj. 
(a)  On  this  subject,  vide  supra,  p.  531  et  seq.,  and  conditions 
supra,  pp.  551,  570,  575,  585-6. 
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II.  The  above  mentioned  indenture  of  settlement,  and    titlb  ]>bbi>s. 
also  a  subsequent  disentailing  assurance,  dated  &c.,  were, 
previously  to  the  year  1849,  in  the  custody  of  Messrs. 

,  the  family  solicitors  of  the  late  Earl  of ,  and 

were  burnt  with  their  chambers,  No.  2,  New  Square, 
Lincoln's  Inn,  aforesaid,  in  January,  1849,  but  an  attested 
copy  of  the  indenture  of  settlement,  and  an  official  copy 
of  the  enrolment  of  the  disentailing  assurance,  are  in  the 
custody  of  the  vendors.  No  purchaser  shall  require  any 
further  evidence  of  those  deeds  than  the  attested  and  office 
copies  thereof  respectively. 

III.  On  the  purchase  of  the  estate  in  1840,  the  title 
deeds  and  documents  of  title  were,  by  order  of  the  Court 
of  Chancery,  deposited  in  the  office  of  one  of  the  Masters  of 
the  Court  for  the  benefit  of  the  parties  interested,  by  which 
order  it  was  ordered  that  they  should  from  time  to  time 
when  required  be  produced  to  the  owners  of  the  other  pro- 
perty to  which  such  deeds  and  documents  relate ;  and  the 
purchaser  at  the  present  sale  will  be  entitled  to  the  benefit 
of  this  order,  and  to  access  to  the  said  deeds  and  docu* 
ments,  but  under  the  circumstances  will  not  be  entitled  to 
the  custody  of  the  said  deeds  and  documents,  except  by 
arrangement  with  the  other  parties  interested  therein  (6). 

IV.  After  the  sale  of  both  lots,  the  indenture  of  the 
day  of shall  be  delivered  to  the  purchaser  of 


Lot  1,  and  he  shall  enter  into  a  usual  covenant  with  the 
purchaser  of  Lot  2,  for  the  production  and  furnishing 
copies  thereof,  such  covenant  to  be  prepared  by  and  at 
the  expense  of  the  covenantee,  and  to  be  perused  and 
executed  by  the  covenantor  at  his  own  expense.  If  either 
of  the  lots  be  not  sold  at  this  sale,  the  vendors  shall 
retain  the  above-mentioned  indenture  until  both  lots  are 
sold,  and  the  purchaser  of  the  lot  sold  shall  in  the  mean- 
time be  entitled,  at  his  own  expense,  to  the  production 


{b)  A  condition  settled  for  the  Court  of  Chancery, 
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Tim  puM.  and  copies  of  sach  indenture,  but  not  to  covenants  for 
such  purpose.  The  purchaser  of  Lot  — ,  his  heirs  or 
assigns,  shall  at  any  time  or  times  after  the  sale,  upon  the 
request  and  at  the  cost  of  the  vendors,  enter  into  usual 
covenants  with  any  person  or  persons  for  the  time  being 
interested  in  such  other  property,  or  in  such  deeds  or  any 
of  them,  for  the  production  and  furnishing  copies  of  such 
deeds  or  any  of  them,  and  shall  in  the  meantime,  upon  the 
request  and  at  the  cost  aforesaid,  produce  and  famish 
copied  of  such  deeds  or  any  of  them. 

y.  Each  purchaser  shall  be  entitled  at  his  own  expense 
to  an  attested  copy  of  the  said  marriage  settlement;  and 

on  payment  of  the  said  portions  of  £ and  interest 

the  settlement  shall  be  delivered  to  the  purchaser  of 
Lot  — ,  and  he  shall  thereupon  be  boimd  to  enter  into  a 
covenant  for  the  production  thereof  with  each  of  the 
purchasers  of  the  other  lots  who  shall  require  it  and  pay 
for  the  same ;  but  no  purchaser  shall  be  entitled  to 
require  any  covenant  for  the  production  of  such  settle- 
ment in  the  meantime. 

YI.  The  vendors  have  entered  into  covenants  with 
purchasers  of  other  properties  formerly  comprised  in 
their  mortgage  deed  for  the  production  of  that  deed  and 
of  others  of  the  title  deeds  of  the  present  property,  and 
the  purchaser  (whether  of  the  entirely  or  of  the  largest 
part  in  value  of  the  present  property)  to  whom  the  muni- 
ments of  title  shall  be  delivered  on  the  completion  of  this 
sale,  shall  hold  the  deeds  on  condition  of  performing  such 
covenants,  and  shall,  if  and  as  required,  enter  into 
covenants  either  with  the  vendors  to  that  effect,  and  to 
indemnify  in  respect  thereof,  or  with  such  former  cove- 
nantees or  any  of  them,  to  the  purport  and  effect  of  and 
so  as  to  abrogate  the  vendors'  covenants ;  and  every  or 
any  such  new  covenant  shall  be  prepared  by  and  at  the 
expense  of  the  vendors,  but  shall  be  perused  on  behalf 
of  and  executed  by  the  intended  covenantor  at  his  own 
expense. 
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Vn.  These  lots  with  other  property  were  sold  by  the     mus  dikds. 

devisees  in  trust  of  the  late in  two  portions,  in  the 

years and .     Under  the  conditions  upon  these 

sales  the  conveyance  to  Mr.  H.  dated  &c.,  was  to  be 
delivered  to  the  largest  purchaser  at  the  first  sale,  upon 
his  entering  into  proper  deeds  of  covenant  at  the  expense 
of  the  parties  requiring  the  same  for  the  production 
thereof  to  the  other  purchasers.  The  other  title  deeds 
in  the  possession  of  the  then  vendors,  were  to  be  delivered 
to  the  largest  purchaser  at  the  two  sales  under  like  terms ; 
and  until  the  titie  deeds  were  delivered  over,  the  same 
were  to  be  produced  by  the  vendors  (but  without 
covenant)  at  the  request  and  expense  of  any  of  the  then 
purchasers.  The  respective  titie  deeds  in  question  are 
still  in  the  possession  of  the  former  vendors,  not  having 
been  yet  delivered  to  the  largest  purchaser  or  purchasers 
at  the  former  sales,  and  the  present  vendors  have  not  yet 
obtained  a  covenant  or  covenants  for  the  production 
thereof,  but  are  entitied  to  require  the  same  to  be  pro* 
duced  under  the  above  mentioned  arrangements.  In  the 
event  of  the  vendors  being  unable  to  procure  such 
covenant  or  covenants  for  production  previously  to  the 
time  fixed  for  the  completion  of  purchases  imder  the 
present  sale,  such  .completion  shall  not  be  delayed,  but 
the  purchasers  shall  be  satisfied  with  the  production  of 
the  titie  deeds  under  the  existing  arrangements,  and  on 
the  same  terms  as  to  expense,  as  if  the  present  vendors 
actually  possessed  a  covenant  for  the  production  thereof; 
and  in  the  contemplated  case,  the  vendors  will,  at  their 
own  expense,  procure  such  covenant  or  covenants  for 
production  to  be  entered  into  with  the  largest  purchaser 
at  the  present  sale  (if  all  these  lots  shall  be  sold),  or 
with  themselves  (if  any  of  the  lots  shall  remain  unsold). 
In  either  case,  the  covenantee  or  covenantees  shall^  at 
the  expense  of  any  purchaser  requiring  the  same,  enter 
into  a  usual  covenant  (to  be  determinable  if  entered 
into  by  the  vendors)  with  such  purchasers  for  the  pro- 
duction of  such  deed  or  deeds  of  covenant. 
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Sect.  12. 
Aa  to  AsBignment  and  Surrender  of  Terms  of  Years  (c). 

nitiis  or  TSAK8.       I.  All  assignments  of  satisfied  terms  (whether  already 

assigned  to  attend  the  inheritance  or  not)  shall  be  pre- 
pared by  and  at  the  expense  of  the  purchaser  requiring 
the  same,  and  the  expense  of  deducing  the  representation 
to  the  person  or  persons  in  whom  any  such  term  is 
now  vested,  or  of  taking  out  letters  of  limited  administra- 
tion to  the  last  person  in  whom  the  same  was  vested, 
shall  also  be  borne  by  such  purchaser. 

II.  As  to  Lot  — ,  a  term  of years,  which  was 

assigned  to  attend  the  inheritance  in  the  year ,  but 

has  not  been  assigned  or  noticed  on  any  subsequent 
sale,  shall  be  presumed  to  have  been  surrendered  and 
merged. 

III.  As  to  Lot  — ,  a  term  of years,  created  in  the 

year ,  which  was  never  assigned  to  attend  the  inheri- 
tance and  has  not  been  noticed  since  the  year ,  shall 

be  presumed  to  have  been  satisfied  and  to  have  been 
surrendered  and  merged  (d). 

IV.  All   satisfied    terms  of  years,    whether    already 


(c)  Althongh  the  statute  8  &  9  Vict.  c.  112,  has  rendered  the  uae 
of  these  conditions  on  sales  of  property  in  England  less  neoessaiy  than 
formerly,  there  are  still  oases  in  which  it  may  be  desirable  to  employ 
them,  even  in  sales  of  English  estates ;  and  for  sales  of  estates  in  the 
Colonies,  where  the  Act  does  not  apply,  they  may  frequently  be 
required.    Tide  supra,  p.  404,  n.  (e). 

(d)  This  condition  is  to  be  used  when  evidence  that  a  term  his 
been  satisfied  cannot  be  produced.  It  may  be  proper  to  notice  in  the 
condition  the  purpose  for  which  the  tenn  was  created,  as  ''by  way 
of  mortgage,''  or  "  for  raising  portions,'*  &c. 
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assigned  to  attend  the  inheritance  or  not,  shall  be  pre-  tebxs  of  teibb. 
sumed  to  have  been  surrendered  and  merged  («). 


Sect.  13. 

Aa  to  Reversionary  and  Life  Interests,  Policies,  Patents, 

and  Advowsons  (/). 

I.  The  purchasers  shall  at  their  own  expense  have 
proper  conveyances,  assignments,  or  transfers  of  the  lots 
from  all  necessary  parties  on  payment  of  the  remainder 

of  the  purchase-monies  according  to  the ■  condition, 

and  will  be  entitled  to  all  advantages  on  the  reversions 
and  policies  from  the  hour  of  sale,  and  to  the  current 
half-year's  dividends,  or  the  interest  on  the  annuities 
and  life  interests ;  all  premiums  on  policies  falling  due 
or  becoming  payable  between  the  day  of  sale  and 
the  completion  of  the  purchases  are  to  be  paid  by 
the  purchasers. 

II.  The  abstract  of  the  vendor's  title,   commencing 

with  the  wiU  of ,  the  testator,  mentioned  in  the 

particular  of  sale,  and  comprising  the  securities  for  the 
annuities  and  debt,  will  be  produced  at  the  sale,  and  be 


BSVBK8I0VART 
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(e)  This  condition  is  to  be  employed  only  when  the  terms  are 
numerous,  and  the  means  of  making  out  titles  to  them  not  easily  to 
be  had. 

(/)  With  respect  to  conditions  of  sale  of  reversionary  interests, 
life  interests,  and  policies,  yide  snpra,  p.  4S2,  4Sd.  Except  in  very 
simple  oases,  the  preparation  of  the  particular  of  sale  of  life,  rever- 
sionary, and  contingent  interests,  requires  care  and  skill,  as  great 
or  even  greater  than  the  preparation  of  the  conditions ;  and  unless 
the  limitations  creating  the  interest  to  be  sold  are  simple,  it  will 
generally  be  prudent  to  refer  to  the  instrument  containing  them, 
rather  than  to  attempt  to  state  their  effect  shortiy :  vide  supra, 
pp.  446,  483. 

TOL.  I.  T  T 
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open  to  the  inspection  of  the  purchaser  for  ten  days 
prior  to  the  sale,  at  the  office  of  Mr.  — -,  the  vendor's 
solicitor,  which  abstract  will  state  in  the  margin  what 
original  documents  or  other  evidence  will  be  produced, 
and  where,  in  verification  thereof,  and  what  delivered  to 
the  purchaser  on  completion  of  the  purchase ;  and  the 
purchaser  shall  not  require  any  further  or  other  title  or 
evidence  of  title,  or  proof  of  any  statement  or  allegation 
in  the  particular  of  sale,  than  is  shown  or  tendered  by 
such  abstract  and  marginal  statements,  and  shaU  be 
deemed  to  purchase  the  vendor's  rights  and  interests  as 
thereby  appearing,  and  with  fuU  knowledge  of  the  nature 
thereof  (g). 


III.  The  vendor  will  produce  a  letter  written  in 


last  from  the  surviving  trustee  of  the  property,  accom- 
panied by  a  statement,  showing  the  investments  at  that 
date  of  the  sums  of  £ and  £ ,  to  which  the  par- 
ticular of  sale  refers  ;  and  the  purchaser  shall  not  require 
any  further  evidence  of  the  existence  or  present  state  of 
investment  of  such  sums,  nor  make  any  reqtdsition  in 
respect  of,  nor  take  any  objection  to,  the  state  of  invest- 
ment shown  by  such  statement. 

IV.  The  vendor  will  produce  a  letter  from ^  stating 

the  age  of  the  tenant  for  life  of  each  lot,  and  such  letter 
shall  be  deemed  conclusive  and  unimpeachable  evidence 
of  the  age  of  each  such  tenant  for  life,  as  stated  in  the  par- 
ticular.    The  vendor  will  also  produce  a  letter  from  Mr. 

,  stating  that  he  never  heard  that  the  tenant  for  life 

of  Lot  —  had  a  child,  and  that,  so  far  as  he  had  been 
informed,  he  believe<^  she  never  had ;  and  the  purchaser 
shall  not  require  any  further  evidence  of  the  fact  of  such 
tenant  for  life  never  having  had  a  child.  The  sums  of 
£ and  £ ,  mentioned  in  the  particular,  together 


(g)  This  is  obviously  a  most  stringent  condition)  hat  it  was  used 
on  a  sale  by  order  of  the  Court  of  Chancery. 
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with  the  remainder  of  the  property  of  the  testator  by    BiTunoMJiKir 
whose  will  the  same  were  given,  and  which  will  bears      ,mEMM 
date  &c,,  and  was  proved  &c.,  were  by  the  said  will  made     pouotts,  &o. 

subject  to  an  annuity  of  £ for  the  life  of  a  lady. 

The  purchaser  shall  be  satisfied  with  a  statement  con* 

tained  in  a  letter  of  Mr.  ,  to  the  effect  that  such 

annuity  is  paid  out  of  the  rent  of  certain  leasehold 
property  mentioned  in  such  letter,  by  arrangement 
betweett  the  annuitant  and  the  person  entitled  to  the 
residue  of  the  testator's  property ;  and  shall  not  be  at 
liberty  to  take  any  objection,  or  make  any  requisition  in 
respect  of  the  said  annuity,  or  as  to  the  nature  of  the 
arrangement  mentioned  in  the  said  letter;  but  each  pur- 
chaser shall  consider  his  lot  absolutely  exonerated  from 
such  annuity, 

V,  The  sum  of  £ ,  Si,  per  cent.  Consolidated  Bank 

Annuities,  mentioned  in  the  particular,  will,  on  the  death 
of  the  tenant  for  life,  be  liable  to  a  reduction  for  succession 

duty,  at  the  rate  of  £ per  cent.    The  purchaser  shall 

accept  a  written  statement  made  by  the  acting  trustee 
of  the  said  settlement  in  a  letter  written  by  him  to  the 

vendor's  solicitor,  in  the  month  of ,  .as  conclusive 

evidence  that  the   said  sum   of  £ ,    3i.   per  cent. 

Consolidated  Bank  Annuities,  ia  now  standing  in  the 
names  of  the  said  trustee  and  another,  as  the  trustees 
of  the  said  settlement. 

YI,  The  purchaser  shall  accept  the  statutory  declara- 
tions and  affidavits  now  in  the  possession  of  and  which 
satisfied  the  vendor,  as  conclusive  evidence  of  the  facts 
therein  respectively  stated :  viz.  the  age  and  due  marriage 
of  the  tenant  for  life,  the  number  and  ages  of  the  children 
of  the  marriage,  and  the  deaths  of  such  of  them  $B 
have  died. 

VII.  The  purchaser  shall  admit  that  the  age  of  the 
assured  life  is  correctly  stated  in  the  policy  [and  that 
the   assurer  had  an   assurable   interest  in  the  life,  and 

T  T  2 
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that  such  interest  still  exists  (A),]  and  that  the  policy  has 
not  been  rendered  Toid  or  voidable,  and  is  a  valid  and 
subsisting  policy  for  the  sum  stated  in  the  particular, 
without  any  other  evidence  than  the  production  of  the 
receipt  for  the  last  premium  which  became  payable  upon 
the  policy, 

yin.  In  case  of  the  death  of  the  present  incumbent 
of  the  said  benefice,  or  of  his  cession,  deprivation,  or 

relinquishment  thereof,  before  the  said day  of 

next,  the  vendor  wiU  present  such  person  thereto  as  the 
purchaser  (he  having  accepted  the  title)  shall  nominate ; 
and  if  such  presentation  shall  devolve  oh  the  Crown  in 
consequence  of  the  present  or  any  succeeding  incumbent 
being  promoted  to  a  Bishopric,  either  before  or  after  the 

said day  of next,  the  sale  of  the  advowson  shall 

not  be  affected  thereby,  nor  shall  the  purchaser  be 
entitled  to  any  deduction  out  of  the  purchase-money. 

IX.  An  abstract  of  the  vendors'  title  to  each  lot  shall 
within  three  days  after  the  day  of  sale  be  ready  for 
delivery   to    the  purchaser,  at  the   offices   of  the   said 

Messrs. .     The  letters  patent  for  England  referred 

to  in  Lot  —  are  (as  it  is  believed)  in  the  possession  of  the 

Company,  and   the  grant  or   patent  for  Belgium 

referred  to  in  Lot  —  is  (as  it  is  believed)  in  the  possession 
of  the  Belgian  Company ;  the  vendors  have  no  covenant 
for  production  either  of  the  letters  patent  for  England  or 
of  the  grant  or  patent  for  Belgium ;  but  the  letters  patent 
for  England  are  recited  in  an  indenture  dated  &c.,  and 
the  grant  or  patent  for  Belgium  is  recited  in  an  agreement 
dated  &c.  (the  former  being  the  indenture  and  the  latter 
being  the  agreement  under  which  the  royalties  in  respect 
of  the  said  English  and  Belgian  patents  respectively  are 
secured) ;  the  said  indenture  and  agreement  will  be  pro-- 
duced,  and  no  further  evidence  than  is  thereby  afforded 


(h)  The  use  of  these  words  is,  of  course,  unnecessary  in  those  eases 
in  which  the  life  assured  is  that  of  the  insurer  himself. 
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shall  be  required  either  of  the  said  letters  patent  for 
England  or  of  the  said  grant  or  patent  for  Belgium 
having  been  duly  granted  and  perfected  according  to  the 
laws  of  the  same  countries  respectively,  or  of  the  contents 

thereof,  or  of [the  patentee]  having  at  the  dates  of 

the  same  indenture  and  agreement  respectively  been 
entitled  to  the  same  patents  and  the  fall  benefit  thereof. 
The  purchasers  shall  assume  the  validity  of  the  several 
patents  mentioned  in  the  particular,  and  that  proper 
specifications  were  duly  enrolled  within  the  limited  time ; 
the  purchase -money  and  royalties  payable  for  the  use  of 
the  English  patent,  and  the  charges  thereon  referred  to 
in  the  particular,  and  also  certain  covenants  by  way  of 
indemnity  against  certain  (possible)  claims  not  referred  to 
in  the  particular,  appear  by  the  said  indenture  of  (J^c,  and 
another  indenture  of  the  same  date,  copies  of  wliich  may 
be  inspected  as  hereinafter  mentioned.     The  recitals  in 

the   Act  for  incorporating  the  Company  shall  be 

accepted  as  conclusive  evidence  of  the  correctness  of  the 
facts  and  matters  so  recited.  A  statutory  declaration  in 
proof  of  the  purchase-monies  stated  in  the  particular 
being  still  due  and  owing  (the  draft  of  which  declaration 
may  be  inspected  as  hereinafter  mentioned)  shall  be 
conclusive  evidence  of  the  fact ;  copies  of  the  agreement 
and  indentures  respectively  referred  to  in  these  con- 
ditions, and  the  draft  of  the  proposed  statutory  declaration, 
may  be  inspected  any  day  before  tlie  day  of  sale  at  the 
aforesaid  offices  during  the  usual  hours  of  business ;  and 
the  respective  purchasers  will  buy  with  notice  of  the 
contents  thereof  respectively,  and  shall  not  make  any 
objection  or  requisition  to  or  on  account  of  any  matter  in 
the  same  agreement  and  indentures  respectively,  nor 
require  the  vendors  to  produce  for  any  purpose,  or 
account  for  the  non-production,  or  give  any  evidence  of 
or  as  to  any  document  therein  respectively  recited  or 
referred  to  as  agreed  to  be  executed,  and  not  in .  the 
vendors'  possession.  The  securities  for  the  several  rents 
and  royalties  appear  by  the  same  indentures  and  agree- 
ment respectively. 
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Sect.  14. 
Forma  on  Sales  by  the  Court  of  Chancery  (i). 


Auctioneer's  Recognizance. 

REoooHizAwcE.        L.  M.,  01  &c.  [auctioneer],  N.  O.,  of  &c.,  and  P.  Q.,  of 

4&C.  [sureties],  before  our  sovereign  lady  the  Queen  in  her 
High  Court  of  Chancery  personally  appearing,  do  acknow- 
ledge themselves,  and  each  of  them  doth  acknowledge 
himself,  to  owe  to  the  Bight  Honourable  Sir  John  Romilly, 
Knight,  the  Master  of  the  Rolls,  and  Sir  Richard  Torin 
Kindersley,  Knight,  the   senior  Vice- Chancellor  of  the 

said  Court,  the  sum  of  £ of  good  and  lawful  money 

of  Great  Britain,  to  be  paid  to  the  said  Sir  John  Romilly 
and  Sir  Richard  Torin  Kindersley,  or  one  of  them,  or  the 
executors  or  administrators  of  them  or  one  of  them ;  and 
imless  they  do  pay  the  same,  they  the  said  L.  M.,  N.  O., 
and  P.  Q.,  are  willing  and  do  grant,  and  each  of  them  is 
willing  and  doth  grant,  for  himself,  his  heirs,  executors, 

and  administrators,  that  the  said  sum  of  £ shall  be 

levied,  recovered,  and  received  of  and  from  them  and  each 
of  them,  and  of  and  from  all  and  singular  the  manors, 
messuages,  lands,  tenements  and  hereditaments,  goods 
and  chattels  of  them  and  each  of  them,  wheresoever  the 
same  shall  or  may  be  found :  Witness  our  said  sovereign 
lady  Victoria,  by  the  Grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  Queen,  defender  of  the 

faith,  and  so  forth,  at  Westminster,  the day  of ^ 

in  the  year  of  her  reign,  and  in  the  year  of  onr 

Lord  186—. 
Whereas,  by  a  decree  [an  order]  of  the  piaster  of  the 

Bolls  or  Vice -Chancellor ],  made  in  a  cause  wherein 

A.  is  plaintiff,  and  B.  defendant,  and  bearing  date  the 

day  of ,  it  was  ordered  that  the  [real]  estate  of  X.  Y., 

of  &c.,  be  sold.    And  whereas  the  said  {reel]  estate  has 

(»)  Yide  supra,  p.  576  n.  (y). 
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been  ordered  by  the  said  Judge  to  be  sold  on  the  —    auotxokber's 

day  of ;  and  by  one  of  the  conditions  of  sale  approved 

by  the  said  Judge,  it  is  provided  that  every  purchaser 
shall  immediately  after  the  sale  pay  into  the  hands  of 
L.  M.  (the  person  appointed  by  tlie  said  Judge  to  receive 
the  same)  a  deposit  of  £  per  cent,  on  the  amount  of 
his  purchase-money.  And  whereas  the  said  Judge  has 
directed  the  said  L.  M.  to  give  security  that  he  will  duly 
account  for  all  monies  to  be  received  by  him  by  virtue  of 
the  said  condition.  And  whereas  tlie  said  JuTdge  hath 
approved  of  the  above-bounden  L.  M.  as  a  proper  person 
to  sell  the  said  estate,  and  to  receive  the  deposit  or 
deposits  to  be  paid  by  the  purchaser  or  purchasers  at  the 
time  of  sale,  and  hath  also  approved  of  the  above-bounden 
N.  O.  and  P.  Q.  as  sureties  for  the  said  L.  M.,  and  hath 
also  approved  of  the  above-written  recognizance  with  the 
under- written  condition,  as  a  proper  security  to  be  entered 
into  by  the  said  L.  M.,  N.  O.,  and  F.  Q.,  pursuant  to  the 
said  order  and  the  General  Orders  of  the  High  Court  of 
Chancery  in  that  behalf,  and  in  testimony  of  such  appro- 
bation the  Chief  Clerk  of  the  said  Judge  hath  signed  an 
allowance  in  the  margin  hereof. 

Now  THE  CONDITION  of  the  abovc-writtcn  recognizance 
is  such,  that,  if  the  said  L.  M.  do  and  shall  duly  account 
for  all  and  every  the  sum  and  sums  of  money  which  he 
shall  receive  on  account  of  the  purchase-monies  of  the 
said  estates  or  any  part  thereof,  and  do  and  shall  duly 
pay  the  same  in  such  manner  and  at  such  time  as  the 
said  Judge  hath  directed  or  shall  hereafter  direct,  then 
the  above  recognizance  shall  be  void  and  of  none  effect, 
otherwise  the  same  is  to  be  and  remain  in  full  force  and 

virtue. 

Taken  and  acknowledged  by  the  above-named  L.  M.,  &c. 


J  186 — .  A.  against  B. 

The  Master   of  the   Kolls  [or  The  Vice-Chancellor 
-],  the  Judge  to  whose  Court  this  cause  is  attached. 


has  approved  of  and  allowed  this  recognizance. 

,  Chief  Clerk. 
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In  C{)Hncctc. 


Form  of  Bidding  Paper  (Q. 

[B.] 
A.  against  B. 


This  Bidding  Paper  marked  B.  was  produced  and 
shown  to  [auctioneer]  and  is  the  same  as  is  referred  to  in 

his  affidavit  sworn  this day  of 

Before  me, 


We  whose  names  are  hereunder  subscribed  respectively 

bid  at  the  Sale  by  Auction  in  the  above  cause  on  the 

day  of  ■ the  sums  set  opposite  to  our  respective  names 

for  and  became  the  purchasers  of  the  respective  lots  spe- 
cified in  the  particulars  produced  at  such  sale,  the  nxmibers 
of  which  are  set  opposite  to  our  respective  names,  subject 
to  the  conditions  also  produced  at  such  sale. 


Number 
of  Lot. 

Amoimt  of 
highest  bidding. 

Signatures  of  the  Pnr- 
chaserB  of  the  Lots  sold. 

PorchaseT's  Ad- 
dress and  Quality. 

1 

— 

2 

3 

1 

4 

5 

1 
1 

1 

i 

(/)  As  to  the  manner  in  which  biddings  at  sales  by  order  of  tiie 
Court  of  Chancery  are  made  and  signed,  vide  supra,  p.  504. 
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Form  of  Auctioneer's  Affidavit  of  Resvlt  of  Sale  (m). 

A.  B Plaintiff, 

C»  D. Defendant. 

I,  L.  M.,  of  &c.,  the  auctioneer  appointed  by  the  Judge     affibatit  ov 
to  whose  Court  this  cause  is  attached  to  sell  the  estates       ^^^^''  o» 

BALI. 

comprised  in  the  particulars  hereinafter  referred  to,  make 

oath  and  say  as  follows — 

1 .  I  say  that  I  did,  at  the  time  and  place,  in  the  lots, 
and  subject  to  the  conditions  specified  in  the  particulars 
and  conditions  of  sale  now  produced  and  shown  to  me  and 
marked  with  the  letter  A.  (n),  put  up  for  sale  by  auction  the 
estates  described  in  such  particulars,  and  that  the  result 
of  such  sale  is  truly  set  forth  in  the  bidding  paper  marked 
with  the  letter  B.  now  produced  and  shown  to  me. 

2.  I  farther  say,  that  the  sums  set  forth  in  the  second 
column  of  such  bidding  paper  are  the  highest  sums  bid 
for  the  respective  lots,  the  numbers  of  which  are  set  forth 
in  the  first  column,  opposite  to  such  respective  sums ;  and 
that  the  persons  whose  names  are  subscribed  in  the  third 
column  of  such  bidding  paper  as  purchasers,  were  respec- 
tively the  highest  bidders  for  and  became  the  purchasers 
of  the  respective  lots,  the  numbers  whereof  are  set  oppo- 
site to  such  respective  names  in  the  said  first  column  of 
the  said  bidding  paper,  at  the  prices  or  sums  set  opposite 
to  their  respective  names  in  the  said  second  column 
thereof. 

8.  I  fiirther  say,  that  the  several  lots  opposite  to  the 
numbers  of  which  I  have  in  the  third  colimin  of  the  said 
bidding  paper  written  the  words  "Not  sold,"  were  not 
sold,  no  person  having  bid  a  sum  equal  to  or  higher  than 
the  reserved  bidding  fixed  by  the  said  Judge. 

(m)  As  to  this  affidavit  and  the  proceedings  at  the  close  of  the  sale, 
vide  supra,  p.  505. 

(»)  This  exliihit  is  to  be  the   printed  copy  signed  by  the  Chief 
aerk. 
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*  4.  I  further  say,  that  no  person  bid  any  sum  whatever 
for  either  of  the  lots  opposite  the  numbers  of  which  I  have 
in  the  second  column  of  the  said  bidding  paper  written  the 
words  "  No  bidding." 

5.  I  further  say,  the  said  sale  was  conducted  by  me  in 
a  fair,  open,  and  candid  manner,  and  according  to  the  best 
of  my  skill  and  judgment. 

6.  I  further  say,  that  I  have  received  the  sums  set 
forth  in  the  fourth  column  of  the  schedule  hereto  as  depo- 
sits from  the  respective  purchasers  whose  names  are  set 
forth  in  the  second  column  of  such  schedule  opposite  the 
said  respective  sums  in  respect  of  their  respective  purchase- 
monies,  set  forth  in  the  third  column  of  the  said  schedule 
opposite  such  names,  for  the  respective  lots,  the  numbers 
of  which  are  set  forth  in  the  first  column  of  the  said 
schedule  opposite  to  such  respective  names,  leaving  due 
in  respect  of  the  purchase-monies  set  forth  in  the  said 
third  column  the  respective  sums  set  forth  in  the  fifth 
column  of  the  said  schedule. 


The  Schedule  above  referred  to. 


No.  of 

Lot 


Name  of  Par- 
ohaaer. 


Amount  of 
Purdhase- 
Mooey. 


Amount  of 

Deposit  re- 

oeived. 


Amount  re- 
maining due. 


Sworn,  &c. 
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ABSTRACT  OF  TITLE, 

when  it  should  be  prepared  on  a  sale,  455. 

what  it  should  contain,  455,  544. 

"  full  and  sufficient,"  456. 

verification  of,  485. 

time  for  delivery  of,  fixed,  507. 

consequence  of  faOing  to  deliver,  456. 

ANTICIPATION, 

restriction  on,  with  reference  to  maintenance  clausei  296. 

APPOINTMENT 

of  new  trustees,  power  of,  346. 

as  to  giving  trustees  of  will  a  power  to  appoint  copy- 
holds, 351. 

APPORTIONMENT 

of  rent  charge,  469,  470,  611. 

rent  service,  472. 
effect  of,  on  tenant,  ib. 
of  rents  and  liabilities  of  leaseholds,  475. 
purchaser  not  compelled  to  presume,  611,  623. 

ASSIGNEE  I 

of  reversion,  powers  and  liabilities  of,  473. 

part  of  estate  in  lease,  liabilities  and  rights  of,  ib.  j 

burdensome  lease,  duty  of  executors  of,  481. 

ASSIGNMENT,  I 

operative  words  of,  74. 
of  terms,  404,  640. 
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ATTORNEY,  POWERS  OF, 
described,  408. 

how  given  and  exerciseable,  ib. 
can  be  delegated  only  by  an  express  power,  409. 
in  assignments  of  policies,  ib. 

formalities  of  execution  o^  required  for  powers  to  be  used 
in  the  Colonies,  424,  433,  434. 

ATTORNMENT 

in  mortgage  deeds,  262. 

AUCTIONEER 

preparing  conditions  of  sale,  442. 

receiving  deposit,  452. 

how  paid  for  sales  by  order  of  Court,  504. 

AUSTRALIA, 

powers  of  attorney  to  be  used  in,  execution  of,  424,  432. 

BARGAIN  AND  SALE 

operating  under  Statute  of  Uses,  68. 
at  common  law,  69. 

BIDDING, 

reserved,  450,  503. 

retracting,  451. 

how  made  at  sales  by  order  of  Court  of  Chancery,  504. 

opening,  506. 

CESTUI  QUE  VIE, 

evidence  of  age  of,  482. 

dying  before  sale,  or  before  completion  of  sale,  482,  483. 

CHANCERY,  COURT  OF, 

recital  of  proceedings  in,  on  a  sale,  173. 

sales  by  order  of,  501. 

will  not  knowingly  sell  a  bad  title,  502. 

does  not  always  accept  highest  bidder,  503. 

deposit  required  by,  ib, 

sales  may  be  in  town  or  countiy,  504. 

proceedings  after  sale  by,  505. 

may  refer  titles  to  its  counsel,  508. 

CHATTELS, 

covenant  for  further  assurance  of,  203. 
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COLONIES, 

powers  of  attorney  to  be  used  in,  formalities  of  execution 
required,  424,  433,  434. 

COMMENCEMENT 

of  narrative  recitals,  44. 

title,  conditions  as  to,  459,  477,  547,  591. 

COMPENSATION, 

conditions  of  sale  as  to,  493. 
vendor's  claim  to,  495. 

CONDITIONS  OF  SALE, 
preparation  of,  439. 
present  tendency  of,  440. 
duty  of  trustees  respecting,  ib, 
language  of,  442. 
alteration  of,  449. 
as  to  puffing  and  bidding,  450,  537. 

deposit,  451,  537,  589. 

title,  and  objections  to  title,  457,  539. 
time,  the  essence  of,  458. 
of  rentcharges,  468. 
as  to  apportionment  of  rentcharges,  469. 

rents,  &c.,  of  leaseholds,  475. 
necessary  on  sale  of  leaseholds  in  lots,  475. 
as  to  production  of  lessor's  title,  477,  555. 
of  estates  held  for  lives,  482. 

reversionary  interests  and  policies,  483,  641. 
as  to  verification  of  abstract,  485,  540. 

identity  of  parcels,  491, 541. 

compensation,  493. 

indemnity,  476,  496, 

preparation  of  conveyance,  499,  542. 
on  sale  by  order  of  Comt,  501. 
fixing  time  for  delivery  of  abstract,  503. 
as  to  payment  of  interest  on  purchase  money,  521,  543. 

title  deeds,  528,  531,  533,  535,  544. 

fixtures,  536,  554,  589. 

purchase  money,  590. 

valuation,  538. 

commencement  of  title,  459,  477,  547,  591. 

objections  to  title,  544^  545. 
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CONDITIONS  OF  SAL^^-cmtinued. 

as  to  rescinding  contract,  54d.  i 

of  leaseholds,  554,  555,  607,  622. 

CONSIDERATIONS, 

where  stated  in  a  deed,  59,  61. 

mode  of  describing  pecuniary,  60,  163. 

nominal,  62. 

want  or  £Ekilure  of,  64. 

inadequate,  relieved  against,  65, 

in  mortgages,  mode  of  reciting,  49,  166. 

apportionment  of,  170. 

in  annuity  deeds,  mode  of  reciting,  184. 

CONTRACT 

for  sale,  recital  of,  53,  171. 

how  to  be  recited,  54. 

CONVEYANCE, 

proper  words  of,  68,  74. 

operation  of,  by  tenant  for  life  and  remainderman,  73. 
on  sale,  covenants  in,  112. 
preparation  of,  499. 
sales  by  order  of  Court,  514. 
execution  o^  ib. 

CONVEYANCERS,       ^ 
notice  of  eminent,  6. 
of  Court  of  Chancery,  501,  608. 

CONVEYANCES, 

essential  parts  of,  1. 

Anglo-Saxon,  of  what  parts  they  consisted,  2. 
Norman  Conquest,  subsequent  to,  4. 
order  of  parties  to,  37. 

CONVEYANCING, 

present  tendency  of,  8. 

COPYHOLDS, 

covenants  for  title  in  surrender  o^  running  with  land,  111. 
devise  of,  to  such  uses  as  trustee^  shall  appoint,  351. 
description  of,  in  particular  of  sale,  447. 
in  lease,  title  to,  47P. 
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COVENANT, 

definition  of,  100,  117. 
appropriate  words  of,  100. 
express  or  implied,  101. 

difiference  between,  103. 
implied  by  word  "grant,"  70,  102. 
real  or  personal,  105,  117. 
distinction  between,  105,  117. 
joint  and  several,  108,  188. 
forms  oi^  in  particular  cases,  109,  189. 
who  should  be  covenantees,  110. 
in  surrender  of  copyholds  running  with  land.  111. 
with  several  persons,  112. 
in  conveyances  on  sales,  ib, 
by  tenants  in  common  and  joint  tenants,  114. 
for  title,  in  settlements,  115. 

mortgages,  t6. 

purchase  deeds,  188. 

generally,  134. 
by  trustees,' assignees,  <&c.,  116. 

owners  of  land,  139. 
to  whose  acts  they  should  extend,  189. 
can  only  be  by  deed,  118. 
is  a  specialty,  ib, 
in  leases,  119. 

running  with  the  land,  119,  139, 
burden  of  those  entered  into  by  lessee,  121. 
benefit  of  same,  123. 

burden  of  those  entered  into  by  lessor,  125. 
benefit  of  same,  1 28. 
that  vendor  is  seised  in  fee,  190. 
for  quiet  enjoyment,  191. 
further  assurance,  ib. 
of  chattels,  203. 
by  purchaser  of  a  lease,  194. 
for  production  of  deeds,  145,  205. 
right  of  purchaser  to,  533, 
by  whom  to  be  entered  into,  534. 
notice  of,  to  be  indorsed  on  deeds,  tb. 

CROWN  GRANTS, 

titles  under,  465. 
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CROWN  GRANTS— cow^wMecf. 
how  proved,  487. 

DATES 

of  deeds,  33. 

DEEDS, 

formal  parts  of,  30. 

on  what  principles  framed,  19. 

punctuation  of,  30^ 

premises  of,  ih. 

poll,  commencement  of,  31. 

when  employed,  32. 
dates  of,  33. 
parties  to,  who  should  be,  35,  56. 

arrangement  of,  36. 
indorsed,  recitals  in,  56. 
statement  of  consideration  in,  59,  60. 
covenant  for  production  of,  145,  203. 
loss  of,  how  remedied,  486. 
production  of,  for  verifying  abstract,  488. 
copies  of,  489. 

DEPOSIT 

on  sale  by  auction,  nature  of,  451,  537. 

forfeiture  of,  545. 

on  sale  by  order  of  Court,  502. 

to  whom  usually  paid,  537. 

DESCRIPTION 

of  parties  to  deeds,  39. 

strict  accuracy  not  essential  in,  ib, 

of  parties  in  recitals,  56, 

to  recited  deeds,  tft. 

parcels  in  deeds,  82. 

property  held  in  reversion  or  remainder,  83. 
meaning  of  particular  words  of,  ib. 
general,  restrained  by  qualifications,  85. 
effect  of  erroneous  additions  to,  86. 
of  estates  in  particular  of  sale,  444. 

DISTRESS, 

power  of,  in  mortgage,  252, 
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DOWER, 

limitations  to  bar,  187. 

DRAFTS, 

rules  for  preparing,  20-29. 
to  whom  they  belong,  536. 

ENCROACHMENT 

by  tenant,  for  whose  benefit,  467. 

ENFRANCHISEMENT, 
title  under,  465. 

ESTOPPEL, 

recitals  as,  57. 
by  deed,  58, 

receipt  for  purchase  money,  62. 

EVIDENCE, 

recitals  as,  57,  490. 

of  age  of  cestui  que  vie,  482. 

Act  for  amending  law  of,  485. 

time  to  be  fixed  for  making  recitals,  491. 

EXCEPTIONS, 

proper  place  of,  in  deeds,  90. 

requisites  of,  91. 

out  of  an  exception,  92. 

EXCHANGE, 

title  under,  463. 

FINE 

on  granting  lease,  what  is  not,  377. 
how  proved  in  titles,  487. 

FIXTURES, 

conditions  respecting,  necessary  on  sales  by  auction,  547, 
554,  555. 

GENERAL  WORDS 

in  parcels,  86,  40. 

wills,  omission  of,  89. 

GRANT, 

operation  of  the  word,  69. 

VOL.  I.  u  u 
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GUA'^T— continued. 

of  freehold  estate,  71. 
whether  it  implies  a  covenant,  70,  102. 
any  word  of  conveyance  may  operate  as,  71. 
firom  Crown,  titles  under,  465,  487. 
of  waste  of  manor,  466. 
title  deeds,  obsolete,  524. 

HABENDUM, 

place,  office,  and  form  of,  94. 

instruments  not  having,  tb. 

what  estates  may  be  limited  by,  95, 

cannot  add  to  the  premises,  96. 

if  void,  efifect  of  premises,  tb. 

void,  if  inconsistent  with  premises,  ib, 

exception  to  the  rule,  97. 
may  enlarge,  or  qualify,  estate  granted  by  the  premises,  tb. 

IDENTITY, 

conditions  of  sale  as  to,  492,  602. 
how  proved,  492,  541,  542. 

INCLOSURE  ACTS, 

titles  under,  462. 

INCOME  TAX. 

whether  it  can  be  deducted  from  interest  payable  on  pur- 
chase money,  511, 521. 

INDEMNITY, 

conditions  of  sale  as  to,  496,  607,  623. 
vendor  when  entitled  to,  476,  496,  602,  627. 

INSTRUMENTS,  LEGAL, 
object  of,  20. 
order  of  parties  to,  36. 
suggesticJns  for  drawing,  19-29, 
not  having  an  habendum,  94. 

INTEREST 

on  purchase  money,  rate  of,  511-519. 

from  what  time  payable,  512,  518. 

to  what  time,  521. 

payment  of,  on  sales  where  there  is  no  stipulation,  155. 
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INTEREST— con^nwrf. 

purchaser  relieved  from  payment  of,  how,  516. 
payment  of,  on  sale  of  reversion,  618. 
conditions  providing  for  payment  of,  51 9. 
deduction  of  income-tax  from,  511,  521. 
vendor  may  deprive  himself  of  his  right  to,  521. 

INVESTMENT 

of  deposit,  452. 

purchase  money,  510. 

JOINT  TENANT, 

covenants  in  conveyance  by,  114. 

LEASE, 

recital  of,  50,  160,  182. 
having  become  vested  in  vendor,  167. 
reddendum  of,  implies  covenant,  102. 
covenants  in,  116-121. 

by  purchaser,  on  sale  of,  200. 
renewal  of,  how  costs  are  to  be  borne,  343,  344. 
fine  on  granting,  what  is  not,  377. 
license  to  commit  waste,  377,  n. 
property  in,  description  of,  in  particular  of  sale,  444. 
performance  of  covenants  in,  evidence  oi^  480. 
burdensome,  duty  of  executors  of  assignee  of,  481. 
for  lives,  482. 

notice  of  covenants  in,  445,  480,  555,  556. 
custody  of  counterpart  of,  on  sale  in  lots,  615. 

LEASEHOLD, 

description  of,  in  particular  of  sale,  444. 

apportionment  of  rents  and  liabilities  of,  472,  475. 

conditions  necessary  on  sale  of,  in  lots,  475. 

production  of  lessor^s  title,  477, 555,  616. 

on  sale  of,  in  lots,  custody  of  counterpart  of  lease  must  be 

provided  for,  615. 
renewable,  conditions  of  sale  of,  616,  620. 
equitable  title  to,  purchaser's  right  to  investigate,  620. 

LEGACY  DUTY, 

evidence  of  payment  of,  631. 


u  u  2 
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LIFE  INTERESTS, 

conditions  of  sale  of,  483,  641. 

MAPS  of  property  to  be  sold,  447,  607. 

MORTGAGES, 

recitals  of,  51. 

how  to  be  recited,  159. 

covenants  for  title  in,  115. 

trust  of  surplus  monies  arising  from  sale,  240. 

to  secure  account  current,  248. 

proviso  for  quiet  enjoyment  in,  251 

power  of  distress  in,  252, 

title  deeds  of,  532,  534. 

presumption  of  satisfaction  of,  629. 

OPERATIVE  WORDS, 
place  of,  66. 

use  of,  in  perfect  tense,  ib. 
multiplication  of,  67. 
distinct  meanings  of,  ib. 
in  conveyance  of  a  freehold,  69, 
of  assignments,  74. 

PARCELS. 

meaning  of  word,  75. 

manner  of  referring  to,  in  recitals,  ib. 

after  operative  part,  76. 
where  usually  described  in  the  recitals,  ib. 
leasehold,  how  described,  77. 
copyhold,  ib. 

place  of,  when  more  than  one  operative  part,  78. 
how  framed,  ib. 
description  of,  79-83, 
erroneous  addition  to,  effect  of,  86. 
general  words  in,  ib. 
<^  all  the  estate  "  clause,  88. 
identity  of,  491,  649. 

PARTICULAR  OF  SALE. 

duty  of  vendor  respecting,  444. 
description  of  leaseholds  in,  446, 

copyholds  in,  447 
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PARTICULAR  OF  SALE.-^cantinued, 
property  in  lease,  447. 
of  altering  the  particular,  449. 
miadeflcription  of  property  in,  494,  549,  603. 

PARTIES 

to  a  deed,  who  should  be,  35. 
arrangement  of,  36. 
strict  accuracy  not  essential,  39. 
description  of,  ib. 

PLANS 

of  property  to  be  sold,  447,  607. 

POLICIES, 

conditions  of  sale  of,  483,  641. 

PORTIONS, 

at  what  time  to  be  raised  and  paid,  370. 

POWER, 

recital  of  instrument  creating,  53. 

exercise  of,  how  made  compulsory,  328,  338. 

PRECEDENTS, 

collection  of,  8-18. 
right  use  of,  19. 

PREMISES 

of  deeds,  30. 

meaning  of  word,  31,  76. 

PRINCIPLES 

on  which  legal  instruments  are  framed,  19. 

PRODUCTION  OF  DEEDS, 
coyenants  for,  145,  203. 
who  can  compel,  528-530,  533. 
right  of  purchaser  to  covenant  for,  533. 
by  whom  to  be  entered  into,  534. 
risk  and  cost  of  obtaining,  thrown  on  purchaser,  544. 

PUFFING, 

condition  as  to,  450. 

PUNCTUATION 
of  deeds,  30. 
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PURCHASE, 

recital  of  contract  for,  53. 
contract  for,  how  recited,  ib. 

indorsed  on  conditions  of  sale,  553. 

PURCHASE  MONEY, 
receipt  for,  62. 

effect  of,  in  equity,  63. 
payment  of,  into  Court,  510. 
investment  of,  ib, 

PURCHASER 

entitled  to  compensation,  493^  49  6^ 

rights  of,  where  title  proves  bad,  497. 

failing  to  complete,  498. 

from  what  time  considered  owner,  505. 

right  of,  to  investigate  the  Chancery  proceedings  on  a  sale, 
507. 

not  compelled  to  take  doubtful  title,  508. 

taking  objections  to  title  on  sale  by  order  of  Court,  ib. 

payment  of  money  into  Court  by,  509,  510. 

when  discharged  from  his  purchase,  513. 

on  execution  of  conveyance,  entitled  to  title  deedsi  514, 
533. 

how  relieved  from  payment  of  interest,  516. 

right  of,  to  attested  copies  and  covenants  for  production, 
533,  535.  • 

expenses  borne  by,  on  sales,  440,  490,  500, 551. 

taking  possession  before  conveyance  is  tenant  at  will,  543. 

whether  entitled  to  a  casual  profit  arising  before  convey- 
ance, ib. 

REAL  PROPERTY  COMMISSIONERS, 
Third  Report  of,  116. 

RECEIPT 

for  purchase  money,  effect  of,  62. 

RECITALS.    iSee  Table  of  Contents. 
object  and  division  of,  41. 
when  unnecessary,  41,  46. 

convenient,  42. 
in  releases  of  claims,  43. 
narrative,  when  they  should  commence,  44. 
order  of,  ib. 
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RECITALS— «>n<inutftf. 

within  recitals,  to  be  avoided,  45. 
introductory,  the  purpose  of,  46. 
how  to  be  expressed,  47. 
particular  recitals,  49,  163. 

of  mortgages,  49,  175. 
leases,  50,  160,  182,  192. 
wills,  50. 
extent  of,  t6. 
of  limitations,  ib, 
yerbatim,  51. 

of  instrument  creating  power,  53. 
contract  for  sale  or  purchase,  ib, 

of  timber,  54. 
chattels,  ib. 
fixtures,  ib. 
description  of  parties  in,  50, 
in  indorsed  deeds,  57. 
as  evidence  and  estoppel,  57,  490. 
manner  of  referring  to  parcels  in,  75. 
where  parcels  are  usually  described  in,  76. 
that  estates  stand  limited  to  certain  uses,  158. 
of  seisin  in  fee,  58,  181. 
time  to  be  fixed  for  making  recitals  evidence,  490,  539. 

RECOVERY, 

how  proved  in  titles,  487. 

REDDENDUM 

of  lease  implies  a  covenant,  102. 

REGISTERS 

admissible  in  evidence,  488. 

RELEASES, 

recitals  in,  46. 

RENEWAL 

of  leases,  costs  of,  343,  344. 

RENT, 

implied  covenant  for  payment  of,  102. 

incident  to  a  reversion,  apportionment  of,  472. 

to  whom  it  belongs  when  vendor  dies  before  conveyance,  543. 
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RENTCHARGE, 

powers  and  remedieB  incidental  to,  468. 
on  sale,  charged  on  one  lot,  469. 
suggestion  as  to  indemnity  against,  tb, 
apportionment  of,  ib. 

RESALE, 

condition  necessary,  499,  553. 

RESCINDING  CONTRACT,  459. 
vendor's  right,  how  lost,  552. 

RESERVATION, 

distinguished  from  an  exception,  91. 

REVERSIONS, 

conditions  of  sale  of,  483,  641. 
interest  payable  on  sale  of,  513, 518. 

SALE, 

recital  of  contract  for,  53,  169-171. 

of  trust  for,  168, 171,  n. 
by  Court  of  Chancery,  recital  of,  172. 

Court  of  Chancery,  501. 
agreement  for  by  auction,  554. 

by  private  contract,  553. 

SEISIN, 

in  fee,  recital  of,  58, 181. 

SETTLEMENTS, 

covenants  for  title  in,  115. 

trusts  in,  on  failure  of  issue,  298. 

exercise  of  powers  in,  how  made  compulsory,  328. 

TENANTS  IN  COMMON, 

covenants  in  conveyance  by,  114. 

TERMS  OF  YEARS, 

assignment  of,  184,  404,  640. 

TIMBER, 

recital  of  contract  for  sale  of,  54. 
what  is,  537. 

TITHE, 

apportionment  of  rentcharge,  468. 
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TITLK— ^etf  Abstract. 

form  of  oovenaQts  for,  188,  203. 

to  whom  they  should  extend,  194. 
what  is  a  good,  455. 

yendor^s  liability  to  deduce  a  good  title,  539. 
when  perfect,  456. 
conditions  and  objections  to,  457. 
length  of,  which  can  be  required,  459. 
commencement  of,  460,  538, 539, 591. 

with  conveyance  to  vendor,  461. 
such  as  vendor  has,  ib. 
under  Inclosure  Acts,  462,  463. 

exchanges,  463. 

enfranchisements,  465. 

Crown  grants,  i&. 

grants  of  waste,  466. 
to  strips  of  land  by  roadside,  466, 599. 

encroachment,  467. 
production  of  lessor's,  477. 
proving  bad,  purchaser's  rights,  497. 
doubtful,  not  forced  on  purchaser,  508. 
Court  may  refer  to  its  counsel,  ib, 
completion  of,  what  is,  520. 
vendor  not  having  title  to  a  small  part  of  property  sold,  545. 

TITLE  DEEDS, 

right  to,  before  and  after  Statute  of  Uses,  522. 
vendor's  lien  on,  for  impaid  purchase  money,  523. 
holder  of,  not  compelled  to  produce,  524. 
custom  of  granting,  obsolete,  ib. 
right  to,  when  estate  is  settled,  ib. 
of  trustees  to,  525. 
mortgagees  to,  527. 
who  can  compel  production  of,  528, 531. 
stolen  from  or  destroyed  by  mortgagee,  529. 
of  leaseholds,  530. 
right  to  custody  of,  on  partition,  ib. 

sale  in  lots,  531. 
when  lots  are  of  nearly  equal  value,  532. 

different  values,  ib. 
part  only  of  estate  is  sold,  533. 
covenants  for  production  of,  145, 203,  533-535 
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TITLE  DEEDS— continued. 

oonditionfl  as  to,  544, 547, 548. 

TRUST 

for  sale,  recital  of,  168, 171,  u. 

of  Buiplus  monies  from  exercising  power  of  sale  in  a  mort- 
gage, 244. 
in  settlement,  on  failure  of  issue,  309,  310. 

TRUSTEES, 

power  of  appointing  new,  346, 396. 
having  power  to  appoint  copyholds,  350, 351. 
duty  of,  with  respect  to  sales,  440,  538. 
right  oi^  to  title  deeds,  525. 

VALUATION, 

as  to  purchasing  at,  538. 

VENDOR 

claim  to  compensation,  495. 

when  entitled  to  indemnity,  496. 

rights  of,  where  purchaser  fails  to  complete,  498. 

who  is,  on  sales  by  order  of  Court,  501. 

in  possession,  how  charged,  517. 

may  deprive  himself  of  his  right  to  interest,  521. 

lien  on  deeds  for  unpaid  purchase  money,  523. 

not  having  title  to  small  part  of  property  sold,  545. 

VERIFICATION 

of  abstract,  485, 549. 

VERBATIM, 

when  instruments  are  to  be  recited,  54, 55. 

WARRANTY 

distinct  from  covenant,  117. 

WASTE, 

restraint  on  committing,  in  leases  under  a  power,  377. 

WILLS, 

recital  of,50, 161, 162. 

devise  of  copyholds  in,  350. 

how  proved  in  titles,  487. 

commencement  of  title  with,  conditions  of  sale  as  to,  591. 
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ABSTRACT, 

verification  of,  conditions  as  to,  540,  548,  556,  561. 
to  be  sent  to  address  given  by  purchaser  at  sale,  566. 
deliveiy  o^  conditions  as  to,  t&. 

ACCOUNT  CURRENT, 
mortgage  to  secure, 

covenant  for  payment  in,  215. 
proviso  for  redemption  in,  215. 
powers  of  sale  in,  246,  250. 

ACCUMULATION 

clause,  in  settlement,  296. 
wiUs,  354. 

ADMINISTRATION, 

grant  of  letters  of,  recital  of,  186. 

ADMITTANCE 

to  copyhold,  recital  of,  160,  182. 

ADVANCEMENT, 

power  of,  in  settlements,  295. 
wills,  353. 

ADVANCES 

to  children,  subsequent,  to  be  pro  tanto  in  satisfaction  of 
their  legacies,  353. 

ADVOWSON, 

conditions  of  sale  of,  641. 

AGREEMENT 

for  purchase  at  sale  by  auction,  546,  553,  554. 
by  private  contract,  553,  546,  553. 
unauthorised  lease,  conditions  as  to,  598. 
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ANNUITY, 

agreement  for  Bale  oi^  184. 

ANNUITY  DEED, 

recital  of  consideration  in,  184. 

APPOINTMENT, 

lease  and  release,  oonveyanoe  by,  recital  of,  154. 

APPOKTIONMENT, 

of  purchase-money  for  stamp-duty,  recital  of,  170. 
blended  funds,  power  of,  in  settlement,  306,  307. 
rent  on  sale  of  leaseholds,  614,  616,  619,  621. 

ARBITRATION, 

short  clause  for,  407. 

power  to  refer  to,  in  settlements,  306,  307. 

wills,  358. 

ASSURANCE,  LIFE, 

recitals  of  having  effected,  183. 

covenants  and  clauses  relating  to,  in  mortgages,  261,  263. 

settlements,  300,  301. 
policies,  conditions  of  sale  of,  641,  645. 

ATTESTED  COPIES 

of  deeds,  conditions  as  to,  540,  556,  561. 

ATTORNEY,  POWERS  OR 

in  transfer  of  mort£»ge,  408. 

««ignmentofSr;409. 

bond-debt,  ib. 

composition  deed,  410. 
for  executing  a  specific  deed,  ib. 
by  protector  of  settlement  to  consent  to  barring  estates  tail, 

411. 
to  surrender  copyholds,  412. 

obtain  admittance  to  copyholds,  413. 
general — for  managing  estates,  ib, 
for  selling,  mortgaging,  &a,  estates,  413,  415. 
general — ^to  be  used  in  Colonies,  419. 
for  enabling  persons  in  India  to  take  out  administration, 

<fea,  426. 
ditto,  m  Australia,  429,  430. 
to  serve  a  judgment  of  the  House  of  Lords,  435. 
forms  of  declaration,  and  verification  relating  to  powers  to 

be  used  in  the  Colonies,  425,  426. 
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ATTORNMENT 

by  mortgagor,  252. 

AUCTIONEER, 

recognizance  entered  into  by,  on  sales  under  Court  of  Chan- 
cery, 646. 
affidavit  of  result  of  sale,  505,  649. 

AUSTRALIA, 

power  of  attorney  to  be  used  in,  419,  429,  430. 

BANKRUPTCY, 

recital  of,  183. 

trust  till — in  settlement,  291. 

will,  354,  355. 

BARGAIN  AND  SALE 

inrolled,  conveyance  by,  recital  of,  155,  165. 

BEQUEST, 

recital  of,  161. 

general,  of  personal  estate,  351 
of  legacy,  and  if  legatee  die  to  his  issue  by 
substitution,  355. 
leaseholds  on  trusts  corresponding  with  uses  of  freeholds, 

390. 
personalty,  to  be  laid  out  in  land,  394. 
chattels  as  heirlooms,  395. 
BIDDINGS 

not  to  be  retracted,  537,  547,  55i,  560. 
to  be  signed  by  purchasers,  576. 

BIDDING  PAPER, 

form  of,  648. 
BOND, 

recital  of,  184. 

BUILDING  LEASE, 

power  to  grant,  in  settlements,  330. 

wills,  377. 
BUILDINGS, 

conditions  as  to  maintaining,  634. 

CHANCERY, 

proceedings  on  sale  by  Court  of,  recital  o^  172. 
conditions  of  sales  of  estates  sold  by  order  of,  576,  579. 
forms  on  sales  by  order  of,  646,  650. 
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CHATTELS, 

personal  ooYenants  for  title  to,  in  purchase  deeds,  211,  212. 
trusts  of,  as  heirlooms  in  settlements,  344. 
gift  of,  as  heirlooms  in  wills,  395. 

CHILDREN, 

trusts  for,  in  settlement,  292,  294. 

power  of  maintenance,  to,,  296. 

trusts  in  default  o^  297,  299. 

limitations  to,  309. 

portions  for,  314. 

application  of  rents  during  minority  of,  320. 

subsequent  advances  to,  to  be  pro  tanto  in  satisfaction  of 

their  legacies,  353. 
trust  for,  in  wills,  as  wife  shall  appoint,  and  in  de&ult, 

equally,  352. 

COMMENCEMENT, 

of  title,  conditions  as  to,  591,  595,  606. 

COMPENSATION, 

conditions  as  to,  541,  549,  550,  557,  562,  579,  605. 

COMPROMISE, 

power  for  trustees  to,  306,  307. 

CONDITIONS  OF  SALK 
Gbnsral  Conditions. 

freeholds  or  copyholds  in  one  lot,  537. 

lots,  547. 
leaseholds  in  one  lot,  554. 

lots,  559. 
freeholds  in  lots,  565. 

and  leaseholds  in  lots,  572. 
estates  sold  by  order  of  the  Court  of  Chancery,  576,  579. 

Special  Conditions. 

See  Tablb  op  Contents — and  see  Advowsons — ^Appobtion- 
MENT — ^Deeds — ^Deposit — Fixtures — Identity — Incum- 
brances — Indemnitt  —  Leaseholds  —  Life  Interests 
— Patents — Policies — Purchase  Monet — Rent — Re- 
versions— Roads— Terms  op  Years — Tithes — ^Title. 

CONTRACT 

for  sale,  recitals  of, 

of  freeholds,  169. 
copyholds,  169. 
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CONTRACT— <ron«tnM«f. 

for  sale  of  leaseholds,  169. 

freeholds,  copyholds,  and  leaseholds,  170. 
for  purchase,  recitab  of, 
of  freeholds,  169. 
copyholds,  ib, 
leaseholds,  170 

CONVEYANCE, 
recitala  o^ 

by  lease  and  release,  153,  154,  160. 

statutory  release,  153,  163. 

appointment,  lease  and  release,  154,  164,  167. 

grant,  154,  164. 

lease,  release,  and  fine,  154,  164. 

feoffment  and  fine,  154,  165. 

bargain  and  sale,  and  reooveiy,  155, 165. 
conditions  as  to  preparation  and  execution  of,  542, 543, 550. 

COPYHOLD, 

admittance  to,  recital  of,  160,  182. 
contract  for  sale,  169. 

purchase,  ih. 
seisin  in  fee  of,  181. 
covenants  for  title  to, 

in  purchase  deeds,  191,  194,  198,  200. 
mortgages,  276,  279,  282,  284. 
provisoes  for  redemption,  210. 
power  of  sale  of,  216,  219,  230,  237,  240,  244. 

granting  licences  to  copyholders  in  settlements,  332. 

wills,  381. 
trusts  o^  corresponding  with  uses  of  freeholds, 
in  settlements,  342. 
wills,  390. 
devise  of,  to  trustees,  appointment  and  in  default  in  trust 
for  sale,  350 
to  uses  corresponding  with  those  of  freeholds,  390. 
power  of  attorney  to  surrender,  412. 

obtain  admittance,  413. 
general  conditions  of  sale  of,  in  one  lot,  537. 

lots,  547. 
intermixed  with  freeholds,  602. 

See  Covenants  for  Title — Powers  op  Sale. 
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COVENANTS  FOR  PAYMENT, 
in  mortgages, 

of  principal,  206,  207. 
interest,  208,  209. 

COVENANTS  FOR  TITLE, 
in  purchase  deeds, 

freeholds,  188. 

copyholds,  191. 

leaseholds,  192. 

freeholds  and  copyholds,  194. 

freeholds  and  leaseholds,  196. 

copyholds  and  leaseholds,  198. 

freeholds,  copyholds,  and  leaseholds,  200. 

personal  chattels,  203. 
in  mortgage  deeds, 

freeholds,  275. 

copyholds,  276. 

leaseholds,  277. 

freeholds  and  copyholds,  279. 

freeholds  and  leaseholds,  280. 

copyholds  and  leaseholds,  282. 

freeholds,  copyholds,  and  leaseholds,  284. 

personal  chattels,  286. 
for  production  of  deeds,  203. 

against  incumbrances,  by  trustees  or  mortgagees,  403,  404. 
evidence  of  performance  of,  conditions  as  to,  555,  560. 

CROWN  GRANTS, 

title  to,  599. 

DEEDS, 

covenant  for  production  of,  203. 

conditions  as  to,  540,  548,  556,  561,  570. 
custody  of,  conditions  as  to,  544,  551,  558,  564,  570,  587, 

626,  636,  639. 
missing,  conditions  as  to,  597,  636. 

DEPOSIT, 

conditions  for  payment  of,  537,  547,  554,  560,  565. 
forfeiture  of,  545,  553,  559,  565,  572. 
investment  of,  589. 
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DEVISE, 

specific,  recital  of,  160. 
general,  recital  of,  161. 

of  real  estate  for  sale,  350. 
copyholds,  352,  390. 
trust  estates,  358. 
leaseholds,  390. 

DISENTAILING  DEEDS, 
recitaLs  in,  179. 

DOWER, 

uses  to  bar,  recital  of,  153. 

limitation  to,  187,  188. 
clause  in  settlement,  308. 

ENFRANCHISEMENT, 
recital  of,  172. 

power  of,  in  settlements,  333. 
wills,  380. 

EVIDENCE, 

recitals  made,  541,  549,  557,  562,  575,  599. 

of  performance  of  covenants^  conditions  as  to,  555,  560. 

See  Identity. 

EXCHANGE, 

title  to,  evidence  of,  601,  606. 

EXECUTORS, 

appointment  of,  358. 

FEOFFMENT, 

conveyance  by,  recital  of,  154. 

FINE, 

recital  of,  154. 

FIXTURES, 

to  be  bought  at  a  valuation,  537,  547,  554,  560,  589. 

FREEHOLDS, 

contract  for  sale,  recital  of,  169. 

purchase,  recital  of,  ib, 
seisin  in  fee  of,  recital  of,  181. 

covenants  for  title  to,  in  purchase  deeds,  188, 194, 196, 200. 

in  mortgages,  275,  279,  280,  284. 

VOL.  I.  XX 
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YREEROLDS— continued. 

provisoes  for  redemption  of,  210,  211,  212,  213. 
powers  of  sale  of,  216,  220,  230,  234,  237,  241. 
general  conditions  of  sale  of,  in  one  lot,  537. 

lots,  565. 
intermixed  with  copyholds,  602. 

leaseholds,  572,  603. 
See  Covenants  for  Title,  Table  op  Contents,  Powebs 
OF  Sale,  Provisoes  for  Redemption. 

GENERAL  WORDS, 
for  manors,  401. 

messuages  and  lands,  t6. 

houses  in  towns,  402. 

lands,  t6. 

short-form  for  any  kind  of  property,  ib. 

West  Indian  property,  403. 

GUARDIANS, 

appointment  of,  by  will,  359. 

HEIRLOOMS, 

trusts  of  chattels  as,  in  settlements,  344. 
bequest  of  chattels  as,  in  wills,  395. 

HOTCHPOT  CLAUSES, 

in  settlement,  293,  294. 
wills,  353. 

IDENTITY, 

of  parcels,  conditions  as  to,  542,  549,  557,  562,  602—607. 

INCLOSURE, 

conditions  as  to  title  to,  600,  601. 

INCUMBRANCES, 

power  for  trustees  to  discharge,  in  settlements,  340. 

wills,  388. 
covenant  against,  by  trustees,  dbc.,  403,  404. 
conditions  as  to,  627 — 634. 

INDEMNITY, 

conditions  as  to,  607—613,  625. 

INDIA, 

power  of  attorney  to  be  used  in,  426. 
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INSURANCE,  FIRE, 

covenants  and  clauses  relating  to,  in  mortgages,  261,  262, 
264—268. 

INTEREST, 

covenants  for  payment  of,  in  mortgages,  208,  209. 
conditions  as  to  payment  of,  543,  551,  558,  563. 

ISSUE, 

trusts  for,  in  settlement,  292 — 294. 

JOINTURE, 

limitation  of  rent  charge,  310. 

power  of  limiting,  in  settlements,  325. 

wills,  371. 
estates  cKarged  with,  conditions  of  sale  of,  628. 

LAND  TAX^ 

redemption  of,  conditions  as  to,  601,  604. 

LEASE, 

recital  of,  160,  167,  182. 

being  vested  in  vendor,  recital  of,  167, 168. 

custody  of,  after  sale,  626. 

LEASEHOLD, 

recital  of  contract  for  sale  of,  169. 

purchase  of,  170. 
covenants  for  title  to 

in  purchase  deeds,  192,  196,  198,  200. 
mortgages,  277,  280,  282,  284. 
provisoes  for  redemption  of,  210,  211 — 213. 
powers  of  sale  of,  223,  227,  230,  234,  237,  241,  248. 
tinists  of,  corresponding  with  uses  of  freeholds  in  settle- 
ments, 343. 
bequest  of,  on  trusts  corresponding  with  uses  of  freeholds 

in  wills,  390. 
trusts  for  renewal  of  leases, 
in  settlements,  343. 
wills,  391. 
conditions  of  sale  of,  in  one  lot,  554. 

lots,  559. 
intermixed  with  freeholds,  572,  603. 
special  conditions  of  sale  of,  616. 

See  Covenants  fob  Title — Provisoes  for  Redemption — 
Powers  of  Sale — ^Tablb  op  Contents. 
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LEASE  AND  RELEASE, 

recital  of  conye3ranoe  by,  153,  154. 

LEASING, 

power  of,  in  settlements,  for  twenty-one  years,  289,  332. 

buUding,  330. 
mining,  331. 

LICENCES, 

power  of  granting,  to  copyholders  in  settlements,  332, 

wills,  381. 

LIFE  ASSURANCE.    See  Assurance— Polict. 

LIFEHOLD, 

conditions  of  sale  of,  622,  643. 

LIFE  INTERESTS, 

conditions  of  sale  of,  641. 

LIMITATIONS, 

recitals  of,  158; 

in  purchase  deeds,  187. 
settlements,  308—312. 
wills,  359. 

LUNATIC, 

recital  of  person  being  found,  183. 

MAINTENANCE, 

power  of,  in  settlements,  296. 
wills,  354. 

MANAGEMENT 

of  estates  during  minority,  363,  364. 

MAPS 

of  property,  conditions  as  to,  603,  606,  607. 

MARRIAGE  SETTLEMENT, 
recital  of,  167, 
recitals  m,  177, 179. 

MINES, 

power  to  work  during  minorities,  in  settlements,^  332. 
lease,  331,  379. 

MORTGAGE, 

recitals  of,  159,  166,  171,  172. 

deeds,  recitals  in,  175 — 177. 

agreement  for  sale  subject  to,  recital  of,  171. 


IKDEX  TO  THE  FOBMS.  677 

MORTGAGE— con^in«€d 

recitals  in  deeds  connected  with,  184. 

covenants  for  payment  in,  206,  209 — 216- 

title  in,  275 — 2S6.—See  Table  of  Contjbhtb — Mortgages. 

power  for  trustees  to  raise  money  by,  in  settlements,  340. 

wiUsj  392. 
presumption  of  satisfaction  of,  629. 

See  Covenants  for   Title — Covenants  fob  Payment — 
Powers  of  Sale — Provisoes  for  Redsmftion. 

NAME  AND  ARMS 

clause,  in  settlements,  323. 
wills,  392. 

PARTITION, 

power  of,  in  settlements,  303,  335, 338. 
wills,  383. 

PATENT,  LETTERS, 

recital  of  petition  for,  and  grant  of,  185. 
conditions  of  sale  of,  644. 

PIN  MONEY, 

trusts  of,  term  to  secure,  313. 

PLANS, 

conditions  as  to,  603,  606,  607. 

POLICY  OF  ASSURANCE, 

in  mortgages,  trusts  of,  261. 

covenants  to  keep  up,  262, 264,  266, 267. 
settlements,  clauses  as  to,  300. 
power  of  attorney  in  assignment  of,  409. 
conditions  of  sale  of,  641,  645. 

PORTIONS, 

for  younger  children, 

trusts  for  raising,  in  settlements,  314. 

power  to  charge,  327. 
in  wiUs,  trusts  of  term  for  raising,  367. 

power  of  charging,  374. 

estates  charged  with,  conditions  of  sale  of,  628, 
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POWERS  IN  MORTGAGES 

of  sale,  216 — 251. — See  Table  op  Oontemts. 

distress,  252, 253, 259. 

leasing,  253-256. 
for  mortgagee  to  insure,  265,  266. 

POWERS  IN  SETTLEMENTS, 
of  leasing,  289,  329. 

appointing  to  issue,  292, 293, 294. 
for  husband  to  give  a  life  interest  to  a  future  wife,  294. 
wife  to  give  a  life  interest  to  a  future  husband,  295. 
to  lay  out  money  in  purchasing  land,  301. 
of  partition,  personalty,  303. 
to  apportion  blended  funds,  306, 307. 

arrange  and  compromise,  306» 

give  receipts^  i&. 

fell  timber  and  work  mines  during  minorities,  322. 
of  jointuring,  325. 

for  wife  to  appoint  rent  charge  to  any  future  husband,  326. 
to  charge  portions,  327* 

grant  building  leases,  330. 
mining  leases,  331. 
of  enfranchisement,  333. 

granting  licences  to  copyholders,  332. 

partition,  real  estate,  335. 

sale  and  exchange,  336. 
to  revoke  old  and  declare  new  uses,  337. 

raise  money  by  mortgage,  340. 

apply  money  in  discharging  incumbrances,  340. 

invest  money  in  the  funds,  341. 

POWERS  IN  WILLS, 

of  leasing  for  twenty-one  years,  355,  356, 376. 

jointuring,  371. 
for  female  tenants  for  life  to  appoint  rent  charges  to  hus- 
bands, 372. 
of  charging  portions,  374. 

granting  building  leases,  377. 
mining  leases,  379. 

enfranchisement,  360. 

granting  licences  to  copyholders,  381. 

partition,  383. 

sale  and  exchange,  384. 
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POWERS  IN  WILLS— coniintusd. 

for  trustees  to  raise  money  by  mortgage,  387. 

apply  money  in  discharge  of  incumbrances, 

388. 
invest  in  the  funds,  ib, 
give  receipts,  389. 
POWERS  OF  ATTORNEY.— &e  Attornet. 

PRINCIPAL, 

covenants  for  payment  of,  in  mortgages,  206, 207. 

PRODUCTION  OF  DEEDS, 

conditions  as  to,  540, 548,  556, 561, 570. 
covenant  for,  203. 

PROVISOES, 

for  redemption. — See  Redemption  and  Table  op  Contents, 
Forms  in  Mortgages. 

PURCHASE, 

recital  of  contracts  for,  169, 170. 

PURCHASE  DEEDS, 
recitals  in,  168. 

PURCHASE  MONEY, 

apportionment  of,  for  stamp  duty,  170. 

conditions  as  to  payment  of,  542, 550,  557, 562, 590. 

RAILWAY, 

conditions  of  sale  of  surplus  land,  593. 

RECEIPT, 

trustees'  receipt  clause  in  settlements,  306, 341. 

wills,  359,  389. 

RECEIVER, 

appointment  of,  in  mortgage  to  one,  268. 

several,  271. 
recital  of  agreement  for  appointment  of,  176. 

RECITALS.— 5tf(5  Table  op  Contents. 
General  recitals,  153 — 162. 
Particular  recitals,  163 — 186. 

of  assurances,  1 63 — 1 68. 

in  conveyances  on  sales,  168 — 175. 
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IiECITAl&— continued. 

in  mortgage  deeds,  175 — 177. 
marriage  settlemeuts,  177 — 179. 
disentailing  deeds,  179 — 181. 
miscellaneous,  181 — 186. 

in  deeds,  made  evidence  on  sales,  539,  548,  556,  561. 
making  recitals  evidence,  conditions  as  to,  541,  549,  557, 
562,  575,  599. 

RECOVERY, 

recital  of,  155. 

REDEMPTION, 

provisoes  for, 

of  freeholds,  210. 
leaseholds,  210,  211. 
freeholds  and  leaseholds,  211,  212. 
freeholds  and  copyholds,  213. 

RELEASE, 

statutory,  conveyance  by  recital  of,  153. 

See  Table  of  Contents,  Forms  in  Mobtgaoes. 

RENEWAL 

of  leases,  provisions  for, 

in  settlements,  339,  343,  344. 
wills,  387,  391. 

RENT, 

conditions  as  to,  591 
apportionment  of,  614,  616 

RENTCHARGE, 

power  for  wife  to  appoint,  to  a  future  husband,  326. 

female  tenants  for  life  to  appoint  to  their  hu^ 
bands,  372. 
limitation  of,  359. 

indemnity  against,  conditions  as  to,  607 — 613,  625,  626,  n. 
tithe  commutation,  conditions  aa  to,  613,  614. 

RESALE, 

conditions  as  to,  545,  553,  559,  565,  572,  579,  588. 

RESCINDING  CONTRACT, 

conditions  as  to,  545,  552,  559,  565,  579. 
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REVEBSIONS, 

oonditions  of  sale  of,  614,  641. 

ROADS, 

conditions  as  to  making,  dec,  634. 

ROADSIDE  LAND, 

title  to,  599. 

SALE, 

contract  for,  recital  of,  168,  169. 
by  auction,  recital  of,  170. 

private  contract,  recital  of,  171. 
agreement  for,  171,  172. 
powers  0^  in  mortgages,  216 — 251. 
trust  for,  in  settlements,  287. 

wills,  350. 
and  exchange,  power  of,  in  settlements,  336. 

wills,  384. 
power  to  postpone  sale,  with  ancillary  provisions,  357. 

SEPARATE  USE, 

trust  for,  in  settlements,  291. 

SETTLEMENT, 

on  marriage,  strict,  recital  of,  155. 
in  trust  for  sale,  156. 
of  personalty,  ib, 
recitals  in,  177—179. 
personal,  forms  in.    See  Table  of  Contents. 
trust  for  sale  of  real  estate,  287,  288. 
power  of  leasing,  289. 
trusts  for  investment,  290. 
of  income,  291,  300. 
capital,  292,  296,  297. 
powers  affecting,  294,  295. 
of  poli(^  of  assurance,  300.] 
power  to  purchase  land,  301. 
of  partition,  303,  335. 
to  apportion  blended  funds,  306,  307. 
give  receipts,  306,  341. 
arrange  and  compromise,  306,  307. 
agreement  to  settle  wife's  after-acquired  property,  304. 

VOL.  X.  T  T 
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SETTLEMENT-HTon^mu^d 

of  real  estate,  forms  in.    See  Table  op  Contents. 
limitations,  308,  310. 
trusts  of  terms,  313—320. 
powers  of  management,  &g.,  322,  330 — 342. 
declaration  as  to  receipt  of  rents  during  minori- 
ties, 320. 
powers  of  charging,  327 — 329. 
trusts  of  copyholds  corresponding  with  uses  of  free- 
holds, 342. 
leaseholds  corresponding  with  uses  of  free- 
holds, 343. 
SOLICITOR, 

authority  for  trustee  who  is,  to  charge  for  business,  400. 

SUBSTITUTION, 

gift  of  legacy  by,  355. 

SURETIES 

to  be  liable  as  prmcipals,  260. 

SURRENDER 

of  copyholds,  recital  of,  182. 

covenant  to  surrender,  ib, 

TERM  OF  YEARS, 

limitations  of,  in  settlements,  to  secure  jointure,  310,  311. 
trusts  of,  in  settlements,  to  secure  pin-money,  313. 

jomture,  313,  314. 
portions,  314. 
to  attend  the  inheritance,404 — 406. 
conditions  as  to,  640. 

TIMBER, 

power  to  feU,  during  minorities,  in  settlements,  322. 
conditions  as  to  sale  of,  537,  547,  554,  560,  577. 

TITHES, 

conditions  of  sale  of,  613,  614. 

TITLE, 

conditions  as  to  commencement  of,  538, 547,  555,  560,  567 

581,  591—595,  606. 
taking  objections  to,  544,  552,  559,  564,  566. 
as  to,  and  eyidence  of,  595. 
such  as  vendor  has,  601,  607. 
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TITLE  DEEDS.    See  Deeds. 

TRUSTEES, 

receipt  clause  in  settlements,  306,  341. 

wills,  359,  389. 
clauses  for  appointing  new,  in  settlements,  346. 

wills,  397,  398: 
who  are  solicitors,  to  charge  for  business,  400. 

TRUST  ESTATES, 
deyise  of,  358. 

TRUST  IN  SETTLEMENTS, 

for  sale  of  real  estate,  287,  288. 

undiyided  shares  of  real  estate,  288. 
investment,  290. 

husband  till  bankruptcy  or  insolvency,  291 
wife's  separate  use,  ib. 
children,  as  parents  appoint,  292,  294. 
issue,  292—294. 
in  default  of  children,  297—299. 
of  rents,  till  a  sale,  299. 
term  to  secure  pin  money,  313. 

jointure,  313,  314. 
for  raising  portions,  314. 
copyholds  corresponding  with  uses  of  freeholds,  342. 
leaseholds  corresponding  with  uses  of  freeholds,  343. 
for  renewal  of  leases,  343. 
of  chattels,  as  heir-looms,  344. 

TRUST  IN  WILLS, 

of  proceeds  of  sale  and  conversion,  352. 
for  legatee  till  bankruptcy,  &c.,  354,  355. 

brothers  and  sistera,  and  their  issue,  355. 
of  term  for  securing  rent  charges  and  legacy  duty  thereon, 
361. 
for  raising  portions,  367. 
terms  to  attend  the  inheritance,  404 — 406. 

VALUATION, 

conditions  as  to  pm^ohasing  at,  537,  538, 547, 554, 560,  578. 

VERIFICATION 

of  abstract,  conditions  as  to,  539,  548,  556, 561. 


684  INDEX  TO  THE  70BM8. 

WASTE  OF  MANOR, 

title  to,  699. 

WILL 

of  personalty,  recital  of,  161. 

probate  of,  185. 

forms  in.    See  Table  of  CoNTENra 

devise  of  real  estate  in  trust  for  sale,  350. 

copyholds  to  such  uses  as  trustees  appoint,  and  in 
default  in  trust  for  sale,  350,  351. 
bequest  of  personalty  in  trust  for  conversion,  351. 
trusts  of  proceeds  of  sale,  352. 

for  children  as  wife  shall  appoint,  dca,  352. 

legatee,  till  bankruptcy  or  insolvency,  354,  355. 
brothers  and  sisters  and  their  issue,  355. 
power  of  leasing,  355,  356. 
trusts  of  rents  till  sale,  356. 
appointment  of  executors,  358. 

guardians,  359. 
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FREND    AND    WARE'S    RAILWAY    PRECEDENTS. 

PRBOEDurrs  or  ImnniuicBHTB  Rklatino  to  thb  Transfer  of  Land  to  Railway 
C0MFANIE8.  By  H.  T.  Frend  and  T.  Hibbert  Ware,  Barristers-at-Law.  Second 
Edition,  with  a  Treatise  upon  the  Lands  Clauses  Consolidation  Acts.  By  Dscimus 
Sturoes  and  T.  LL.  Murray  Browne,  of  Lincoln's  Inn,  Barristers-at-Law.         186G. 

Second  Edition.  In  One  Vol,    8w.    Price  11.  cloth 
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CoMXENTARUBS  ON  THB  CoKMON  LAW,  Designed  aa  introductory  to  its  study.  By 
Herbert  Broom,  LL.D.,  Banister^at-Law,  Header  in  Common  Law  to  the  inns  of 
Court.  1864. 
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In  One  Vol,    8w.    Price  12.  llf.  6d.  doth. 


BROOM'S    LEGAL    MAXIMS. 

A  Selection  of  Leoal  Mattmb,  Classified  and  Blustrated.    By,  Herbert  Broom, 
LL.D.,  Barrister-at-Lawy  Reader  in  Common  Law  to  the  Inns  of  Court.  1864. 

Fmrih  Ediiion.  8w.    Price  12.  lU  6d. 


BROOM'S    CONSTITUTIONAL    LAW. 

Constitutional  Law,  viewed  in  relation  to  Common  Law  and  exemplified  by 
Cases,  ^y  Herbert  Broom,  LL.D.,  Barrister-at-Law,  Reader  in  Common  Law  to 
the  Inns  of  Conrt.  1866. 


"The  author's  aoaUflcatlons  for  his  task  are 
wall  known  to  all  lawyen,  and  to  many  of  the 
ffeneral  public,  from  hU  previous  works  on 
^Legal  Hazimt,'  and  bia  *  Commentarlea  on 
the  Oommon  Law/  He  has  clearly  spared  no 
labour  in  the  production  of  this  work,  and 
there  can  be  no  doubt  that  he  haa  preeented  to 
ua  a  moat  important  addition  to  tne  library  of 
the  ooDstttutional  lawyer  and  historian."— 
Athenceum,  March  17, 1860. 

"The  work  ia  thus  a  history  of  constitutional 
prindplo   developed  by  decision  or  statute. 


And  while  interesting  and  important  in  its  aim, 
we  must  add  that  it  is  well  and  caref\illy  exe- 
cuted."—i)aify  Neva. 

'*  Those  who  are  acquainted  with  Dr.  Broom's 
former  publications  need  no  fiirther  assurance 
from  us  of  the  ezcelleuoes  of  this  work,  when 
we  say  that  it  displays  the  same  clearness  of 
Judgment^  carefulnees  in  abridgment,  and 
general  precision  which  cbaracteriM  his  *  Oom- 
mentaries  on  the  Common  Law/  and  others  of 
his  less  pretentious  work8."-^AiiuIay  OaxetU, 
11  Feb.,  ISaC. 

Svo.    Price  IL  11«.  6d.  doth, 
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WARREN'S    LAW    STUDIES. 

A  Popular  and  P&aotioal  Ixttboduotion  to  Law  Stubibb,  and  to 
department  of  the  Legal  ProfaeaioD.  By  Saxuil  Wauleh,  of  the  Inner  Temple^ 
Esq.,  D.C.L  Oxon,  F.B.S.,  one  of  H«r  Migat^i  Counaely  Beoorder  of  HnU,  and 
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*«*  In  this  work  are  contained  careful  elementary  ezpoBition%  deaigned  for  both 
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even  the  legislation  of  the  present  year, 

OpinioA  of  LOBD  WESIBV&T  on  the  Third  Bditica. 
<<I  must  express  my  sincere  admiraiion  of  this  work.     Tor  the 
improyement  of  the  education  of  students  at  law,  and  the  direction  of 
their  studies,  it  is  admirably  planned,  and,  so  far  as  I  haye  been  able  to 
examine  it,  equally  well  executed." 

and  tribunalB.  Bren  a  baxrister  who  Is  oan- 
Tenant,  fix»m  his  nadiag  and  ciaclioe^  witk 
onlT  one  of  the  great  hranchea  of  law,  may  read 
with  profit  Mr.  Warmli  aommaiy  nkalOag  to 
the  otheza.''--a>iieit0rv' /MnMi{»  Ifofvi  «b  UM. 


"  The  part  of  the  work  which  we  ooncetve  to 
be  of  most  valae^  la  that  in  which  the  aathor 
ffives  an  account  of  the  admiDialration  of  civil 
juatioe,  aud  of  its  Tarioua  departments.  ▲  stu- 
dent will  find  nowhere  else  so  readable  and 
graphic  an  introductory  sketch  of  English  law 
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In  Tko  Vok.  Royal  8vo. 


HADDAN'S   ADMINISTRATIVE    JURISDICTION    OF   THE 

COURT.  OF    CHANCERY. 
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By  Thos.  Ht.  Haddan,  Esq.,  B.C.L.,  of  the  Inner  Temple,  Bairister-at-Law,  late 
Fellow  of  Exeter  College,  and  Mdon  Scholar,  and  Vinerian  FeUow  in  the  UniTersity 
of  Oxford.  1862. 
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Hebbebt  Bbooic,  LL.D.,  BarriBter«t-Law,  Beader  in  Common  Law  to  the  Inns  il 
Court;  together  with  the  PRACTICE  IN  INSOLVENCY  and  under  the  Protection^ 
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Second  Edition.  In  One  VoL   Dem^  8vo.    Priot  11, 10s.  cUOu 


MACLACHLAN'S    LAW   OF    MERCHANT   SHIPPING. 

A  Tbsatise  ok  the  Law  of  Hebchamt  SHnriNa,  with  SuFPLBKEirr.  By  Batid 
Haolaohlajt,  MJL,  of  the  Middle  Temple,  Banister^t-Law.  1862. 

Law  op  tbx  Kasteb's  Coktraoib  Abboad.— **  There  is  a  singular  absenoe  of  authority  on  this 
subject  in  our  own  Courts."— See  the  recent  decision  of  the  Court  of  Queen's  Bench,  in  Idojd 
V.  Guibert,  4  New  Reports,  264,  266,  adoptin^r  the  principle  suggested  for  the  first  time  in  this 
oouotry,  and  discussed  on  foreign  authorities  and  Admiralty  dedsions,  by  Mr.  Kadachlan,  in  his 
Treatise,  at  pp.  156-103. 


'^^Oubte^r  Mr.  Kadachlan  has  written  Is 
OTidently  the  result  of  his  best  oonsideratiaii, 
and  is  expressed  with  precision  and  oondseneas. 
.  .  Indeed  we  hardly  know  how  to  give  a 
higher  praise  to  a  legal  author,  or  we  should  be 
disposed  to  award  it  to  Mr.  Madachlan  for  his 
performance  v  for  we  have  seldom  met  with  a 
law  book  that  deserves  more  praise  in  many 
respects  than  that  now  before  us."— fpltdtor** 
Jowmal^  Nov.,  1860. 

**It  is  a  careftil,  well-considered,  and  tho- 
roughly oonsdentious  treatise  —  an  original 
essay,  and  not  a  mere  compilation."— JCatp  ^nmM, 
Deo..  1860. 

"  That  case  (Oammell  v.  Sewell)  is  well  com- 
mented on  In  a  work  on  the  Law  of  Shilling, 
by  Mr.  Maolaohlan,  which,  so  &r  aa  i  nave 


seen,  appears  to  be  an  acquisition  to  Legal 
Uterature.*'  — Per  Williams,  J.,  in  Maltlaad 
and  others  v.  Graham  and  otheza^  eorosi,  C  R, 
14th  Nov.,  1860. 

"  It  is  not  so  laid  down  in  a  book  I  was  look- 
ing into  last  niffhtk— the  woxk  uixtn  Shippings 
by  Mr.  Madachlan,  which  is  an  azceilait, 
able,  and  weU-wrltten  work.**— Per  Cockbuni, 
L.  C.  J.,  in  Castrique  v.  Inuie,  osros^  £z^ 
Ch.  SOth  Not.,  1860. 

"As  to  the  law  upon  matters  of  this  descrip- 
tion, the  practioe  and  prindples  lidd  down  wul 
be  found  In  Mr.  Pritchard^  Digeat»  and  Mr. 
Madaohlan's  exeellent  work  on  ^pping  Iaw, 
which  I  commend  most  sinoerely  aa  a  useftil 
volume."— Dr.  Lushington's  Joagmcnt« 
/owtiaZ»  February,  1862. 


In  One  VoL    Rayai  8vo.    Price  XL  16f.  deOu 
\*  The  SuFPLBMurr  nuty  be  had  separately,  price  b$.  doth. 


WILLIAM  MAXWBLI^  BELL  TABD. 


HAYNES'    OUTLINES    OF    EQUITY. 

OuTLnms  or  Equity  ;  being  a  Series  of  Elementary  Lectares  on  Eqnity  Juris- 
diction, delivered  at  the  reqaest  of  the  Incorporated  Law  Society ;  with  Sapple- 
mentaiy  Lectures  on  certain  Doctrines  of  Equity.  By  Fbkucan  Olivsr  Hatves, 
of  Lincoln's  Inn,  Barrister-at-Law,  and  late  Fellow  of  Gaius  College,  Cambridge.    1865. 

Sec(md  Bditicn.  Orrnm  Svo.    Price  12s.  doth. 


RAWLINSON'S    CORPORATION    ACTS. 

Thb  Municipal  Corpobation  Act,  5  &  6  Will.  lY.  c.  76,  and  the  Acts  ^ee  passed 
for  amending  the  same,  and  otherwise  in  relation  to  Municipal  Corporations ;  with 
Notes  and  References  to  the  Cases  thereon :  and  an  Appendix,  containing  the  prin- 
cipal Statutes  referred  to,  including  those  relating  to  Mandamus  and  Quo  Warranto; 
a  List  of  Boroughs  having  Quarter  Sessions ;  Borough  Court  Rules,  Ac  By  Sir 
Chbibtophbr  Rawlinson,  Chief  Justice  of  Madras.  Fourth  Edition.  By  W.  N. 
WiUBBT,  Esq.,  of  the  Middle  Temple,  Barrister-at-lAW,  and  Recorder  of  Chester.  1868. 

F<mtth  Edition.  I2mc    Price  12.  2$.  ddh. 


SMITH'S   ACTION    AT    LAW.     BY    PRENTICE. 

Av  Elxmkntabt  Vixw  or  thb  PitooxiDiNas  nr  an  AcnoH  at  Law.  By  John 
William  Smith,  Esq.,  late  of  the  Inner  Temple,  Banister-at-Law ;  Author  of 
"Leading  Cases,"  "A  Compendium  of  Mercantile  Law,"  &a  Ninth  Edition. 
By  Samuil  Pbentios,  Esq.,  Bazrister-at-Law.  1866. 

Ninik  Edition.  l2mo.    Price  12$,  cloth. 


SMITH'S    LEADING    CASES. 

Smith's  Seubotion  of  Leading  Casks  in  vabious  Branches  or  thi  Law,  with 
Notes.  By  Jamsi  Shaw  Willes,  Esq.,  of  the  Inner  Temple,  now  one  of  the  Judges 
of  Her  Majesty's  Court  of  Common  Pleas ;  and  Henbt  Sinobr  Ebatino,  Esq.,  of 
the  Inner  Temple,  one  of  the  Judges  of  H.  M.  Court  of  Common  Pleas.  Fitth  Edition. 
By  F.  P.  Maude  and  T.  K  Chitty,  Esqrs.,  Barristers-at-Law.  1862. 

Fifth  Edition,  In  Two  VoU,    RoycU  Bvo,    Price  Zl,  Ze.  doih. 


SMITH'S    LAW    OF    LANDLORD    AND    TENANT. 

The  Law  of  Landlord  and  Tenant,  in  a  Course  of  Lectures  delirered  in  the 
Law  Institution.  By  John  William  Smith,  Esq.,  late  of  the  Inner  Temple, 
Barrister-at-Law;  Author  of  ''  A  Selection  of  Leading  Cases,"  &a  With  Notes  and 
Additions,  by  Fbederiok  Philip  Maude,  Esq.,  of  the  Inner  Temple,  Barrister-at- 
Law.  1866. 

Second  Edition.  In  One  VoL    Bvo,    Price  16#.  doih. 


SMITH'S    MERCANTILE    LAW. 

A  Compendium  or  Meroantilb  X^w.  By  John  Wiluam  Smxtb^  Esq.,  of  the 
Inner  Temple,  Barrister^it-Law.  Seventh  Edition,  by  G.  M.  Doivdebweu^  Esq.,  of  the 
Inner  Temple,  Barrister-at-Law,  1866. 

SeveiUh  Edition.  Royed  Bvo.    Price  11 16«. 


LAW  BOOKS  FUBLIBHBD  BT 


SMITH'S   (JOHN   WM.)    LAW   OF    CONTRACTS. 

By  J.  G.  liALOOLM,  of  the  Inner  Temple,  Biq.»  Berrister-et-Lew.        18^. 


SHELFORD'SCL.)  LAW  AND  PRACTICE  OF  BANKRUPTCY. 

Thb  Law  of  Basebtjttct  avd  Ltbolyxvot,  oomprising  the  Siaiatee  now  in  force 
on  those  robjects,  methodioelly  emuiged,  with  the  RepOTted  Oawe  thereon  to  tbe 

f  resent  time  :    with  an  Appendix,  oonteining  the  Qeneral  Orders  and  Forms  and  the 
'ractioe  in  Bankruptcy.    By  Lsokabd  Bweltokd,  Esq^.,  of  the  Middle  Temple, 
Bazriater-at-Law.  1862. 

SdM<m.  In  (M$  VoL    JtoyoZ  lama.    Pn9$  %L  elotiL 


RAM'S    TREATISE    ON    FACTS. 

A  Tbsatibs  oh  Faotb,  as'subjeots  of  Liqnizy  by  a  Jory.    By  Jaios  Rah;  ILA.^ 
Barnsterat-Law.  186L 

"  We  can  only  add  that  Hr.  Baxn  has  writtm  a  fery  readable  aod  ^mwing  book,  and  one  eeleo- 
Uted  to  be  of  use  to  beglniieis  In  law.''-4Mii;itort'  Jmrmd,  Ji^,  18«1. 

8ww    iViM  lOi.  6d.  (oovtfa. 


WESTLAKE'S    CONFLICT    OF    LAWS. 

A  TBiAcnoi  OH  Pbiyatb  Ihtbanational  Law,  or  thb  Conuov  or  Lawb, 
with  Principal  Beferenoe  to  its  Practioe  in  the  Rnglish  and  other  Cognate  Systema 
of  Jarispradenoe.  By  John  Westlaks,  of  Linooln'a  Inn,  Esq.,  BaniaterHtt-Law, 
and  Fellow  of  Trinity  College,  Cambridge.  185a. 

"  A  work  that  will  bo  a  permanent  addition  to  legal  literature.  It  la  not  a  men  oompOatioii, 
bnt  an  original  treatise^  whioh  the  student  Will  lead  with  proflt^  and  tiie  praetitioDer  consalt  with 
adyantage/*-— law  Tlmttt  Kay  88;,  1856. 

/nOiMF(4.   8voL    PriM  12$. cUA. 


DE    BODMERIA 

Secundum  juB  per  ae  neonon  seoundum  jus  Qermanioomy  Hanaeaticnm,  BomsBi- 
cum,  Danicum,  Norregicum,  Suecicum,  Batavioum,  Anglioum,  Ruasioom,  Gallicum, 
Italioum,  Hispanicum,  Lusitanicum,  Biasilicum,  Romanumque  scripsit  Carolub 
Hermannub  Hxnbicub  Fbanok,  Doctor  Juris  utriusque. 

8vo.    Price  7<.  6d.  tewed. 


TUDOR'S     LEADING     CASES     ON     MERCANTILE    AND 

MARITIME    LAW. 

A  Selbotioh  or  Lbadiho  Casbb  on  Mbboajhtilb  and  MABima  Law,  with  Kotee. 
By  Owen  Davibb  Tudor,  Esq.,  Barrister-at-Law.  (/» thepmt.) 

Second  SdUum.  in  One  Vol    Bogod  8w. 


LEWIN'S    LAW  OF   TRUSTS  AND    TRUSTEES. 

A  pRAonoAL  Trbatibb  on  thb  Law  of  Tbttsib  LSb  TRusnEiB.    Rr  Thoxab 
Lbwin,  Esq.,  of  LtQooln's  Inn*  Bairister-at-Law.  {In  HJUjprm.) 

fifih  Edition,  JZo^tt^  8m. 


WnUAH  XAXWBLU  BBIiL  YARD. 


STEPHEN'S      PRINCIPLES     OF     PLEADING     IN     CIVIL 
ACTIONS. 

A  TKBA.TIBB  oir  TBS  FBiHOiFLtt  OT  FlBabivg  ut  Citil  Actiovs  ;  comprising  a 
Smnmary  Aooount  of  the  whole  Proceedings  in  a  Suit  at  Law.  Being  the  Sixth 
Edition  of  Mr.  Sxbjbaitt  Stbphkit's  work  under  that  title^  with  iterations  adapting 
It  to  the  present  sjstem.  By  Jamhi  BnpBMH  and  Faaxou  F.  Poidbii,  Barristers-at- 
Law.  (In  the  preti.) 

Seventh  SdUion,  8ro. 

STONE'S    PETTY   SESSIONS'    PRACTICE. 

Sroira'ft  FftAOnoi  or  Frit  Snsioirs,  whh  the  Slatatet,  a  List  of  Bommary  Con- 
Tietions,  and  aa  Appendix  of  ForouL  SeT^ith  SdiUon.  With  a  Supplement 
oontaining  the  Statutes  and  Peoisions  to  1868,  By  Thomas  Bill  and  Lxwis  W. 
Cavh,  Esqrs.,  Barristers-at-Law.  1863. 

Sevei^h  JBdiUtm.  ISmo.    Price  IB$.  doth. 


BROWN'S  RAILWAY  AND  CANAL  TRAFFIC  ACT,  1864. 

A  Tvusma  on  thi  Bailwat  and  Canal  Trattio  Act,  1894 ;  ond  on  the  Law 
of  GsirierB  as  a£focted  thereby :  with  an  Appendix,  containing  coploas  Reports  of  the 
wincipal  Cases  decided  under  the  Aot  i^  Qxoboi  Bbown,  Secretary  to  the  South 
Durham  and  Lancashire  Railway.  1859* 

19m9.    Price  $$,  cldh. 


CHALMERS'  OPINIONS  OF   EMINENT  LAWYERS. 


OpunoNS  07  SHtKiNf  Lawtsm  on  Tarlous  points  of  English 
chiefly  concerning  the  Coloniea,  Fisheries,  and  Commerce  of  Qreat  Britain ;  collected 
and  d%ested  from  the  Originals  fat  the  Board  of  Trade  and  other  Ik^positoriesL  By 
QiOBaN  Cbalmsbb,  Esq.,  FJU9.,  &A. 

1»  One  VoL    Royal  Sw>.    Price  IZ.  5f.  doth. 


BAKER'S   LAWS  OF  PUBLIC   HEALTH. 

Tri  Laws  siLATnra  to  Publio  Hialtb— Sanitabt,  Kssioal,  Pnoraorm,— 
Including  the  Leglslatloti  to  the  end  of  the  last  Session  of  Parliament  connected 
with  Adulteration  of  Food,  Alkali  Works,  Apothecaries,  Arsenic,  Bakehouses,  Baths 
and  Washhonsee^  Bread,  Burials,  Chemists,  Cbinmey  Sweepers,  Diseases  PreTcntion, 
Factories^  Qunpowder,  Locsl  Goremment,  Lodging  Houses,  Lunatics,  Meat,  Medical 
Registration,  fte.,  Metropolis  Management,  Mbiersy  Nuisances,  Petroleum,  Poison, 
Recreation  Grounds,  Quarantine^  Smoke^  Vaccination,  Water,  ko,;  with  Notes, 
Forms^  and  Practical  Instructions.  By  T.  Baiubb,  Esq.,  of  the  Inner  Temple, 
Barrister-at-Law,  Author  of  "  The  Law  relating  to  Burials,"  &c.  1866. 

laeio.    Price  ISi.  doth. 


WOODFALL^S   LAW  OF   LANDLORD  AND   TENANT. 

A  Praoroak  TnATDi  oir  ra>  Law  or  Lahb&obd  aub  Tdtajit,  with  a  Aill 
ConecMMi  cl  PrseedealB  and  Forms  of  Procedure.  Bj  S.  B.  HabbiboVi  Bsq.  Ninth 
B^HIion.    By  W.  &  Co£%  Esq.,  Ban1ster«t-LBW.  (In  the  preee.) 

tMk  BdiUim,  In  One  Thick  V6L  Itoyal  8vo. 
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LAW  BOOKS  FUBUBHBD  BY 


BAKER'S   LAW  OF  BURIALS. 

Tin  L^ivB  hxultivo  to  Bubiau  ;  with  Noies,  Formi,  and  Pnteiical  InslnictionB. 
Bj  Thomas  Bakxb,  Esq.,  of  the  Inner  Temple,  Barri8ter«t-Law  (of  the  Burial  Aeto 
Office).  Third  Edition,  including  the  SUtutes  of  the  Fkeeent  Seenon,  and  the 
Scotch  and  Iriah  Acta.  1868. 

"This  la  a  moat  vmM.  digeat  of  tba  Uwa  paaaad  daring  the  laat  &▼•  yaan  ralati've  to  hariala.**— 

Third  Bditvm.  12«io.    Prwit.  M.  Mk. 


BAKER'S   BURIAL   FORMS. 

The  undermentioned  Forma  for  Booka  of  Aooounty  Regiatera,  Table  of  Faea,  and 

Regulationa,  Ac,  for  the  uae  of  Burial  Boardiy  Managera  of  Gemeteriea,  Qergymen, 

&c.f  drawn  up  bj  Thomas  Bakxb,  Eaq.,  of  the  Burial  Acta  Office^  Auth<N:  of  the 

"  Lawa  relating  to  Buriala." 

No.  1.  Order  Book.    For  Intenn«nta,  InelndiDg  raoelpU  for  mon^  paid,  and  authority  to  tha 
Bexton,  at  7«.  6cL  per  hondred.    (Price  of  binding  the  aboTe  in  half  roan  will  be  Si.) 

No.  S.  Interment  Book,  or  ReRfeter  of  Grayee.    Serving  as  an  Index  to  the  attnatton  of  each 
Orave,  at  8c  per  quire.    (Frloe  of  binding  the  above  in  rough  oalf,  10«.  6cL) 

No.  8.  Orent  Book.    For  porehaeed  OxsTes  and  Vaulfca»  with  reoocd  of  eadh,  at  8^  par  doean. 
(Price  of  binding  the  abore  in  rough  call;  16«.) 

Na  4.  Receipt  Book.    For  all  payments  except  Bariala,  at  5s.  per  hundred.    (Pkiea  of  bfauUog 
the  above  tn  half  roi^  1«.) 

No.  5.  Caeh  Book.    ConTonlently  headed  and  ruled,  at  8*.  per  quire.    (Price  of  binding  the  ahova 
In  rough  calf,  12*.  6d.) 

No.  A.  Monthly  Sheet   (Headed  and  ruled  to  check  (3eah  Aooountk  at  7c  per  quire.) 

No.  7.  Begieter  of  Buriala»  at  9c  per  quire.    (Price  of  binding  the  above  in  rough  eal(  18c) 

No.  8.  CertiAcate  Book.    Of  Bxtraets  from  Beglater,  at  Oc  per  hundred.    (Prioe  of  Unding  the 
aboTe  in  rough  cali^  8c) 

No.  9.  Index,  at  6f.  per  quire.    (Prioe  of  binding  the  above  In  rough  calf,  7c  8d.) 

Regulations,  suggested  for  care  and  conduct  of  Oesneteries*  including  TaUe  of  Feai^  Flan,  te., 
at  Ic  (kC.  per  dozen.  . 

A  Speeimm  Set  ofikeabcve  Fonu,  ctmlUxM^aiimgUth^  ofeadt,  am  h€  fonporded 

Pat  Free,  on  receipt  ofatampi,  or  a  Poet  Qfee  Order  for  2i. 


DR.  BATEMAN'S  GENERAL  HIGHWAY  ACTS. 

The  Gkhxral  Highwa.t  Aots,  with  Notea  and  an  Index ;  also.  Practical  Forma,  in 
addition  to  thoae  incladed  in  the  Schedule,  Statutee,  and  parta  of  Statntea  wftri^ 
to  in  the  Qeneral  Act,  or  bearing  upon  the  Law  of  Highwaya ;  Alphabetical  Uata  of 
persona  and  property  liable  to  be  rated.  Table  of  CSalculationa  for  regnUting  Team 
Work,  General  Rulea  for  Repairing  Roads  iaaned  by  the  Parliamentary  Conunia* 
aionera,  with  Plates,  Ac  Second  Edition.  By  W.  N.  Wxlbbt,  Eaq.,  Barriater«t> 
Law,  Recorder  of  Cheater.  With  a  Sapplement  containing  the  Highway  Act  of  1864, 
&c.    By  G.  Mamlet  Smith,  Eaq.,  of  the  Inner  Temple,  Barriater«t-Law.  1865. 

12flio.    Price  lOt.  6dL  dctJL 


Second  Edition. 


DAX'S     COSTS. 

A  Book  of  Costs  in  the  Courts  or  Queen's  Bench,  Common  Pleas,  and 
Exchequer,  the  Crown  and  Queen'a  Remembrancera,  Offices  in  Baakmptcy,  and  the 
Court  for  Relief  of  Insolvent  Debtors,  Conyeyandng,  and  Ifiscellaneona  Matten,  in 
conformity  with  the  general  Scale  of  Chargea  allowed  on  Taxation,  and  with  the 
Common  Law  Procedure  Acts,  1852  and  1854,  and  BiUs  of  Sxchuige  Act^  1855u 
By  Richard  G.  Dax,  Esq.,  of  the  Middle  Temple,  Barriater-At-Law.  1856. 

In  One  Vol.  Poet  Sro.    Price  158.  el^A. 


WnilAM  UAXWRLL,  BBLL  TABD. 
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HADDAN'S    LIMITED    LIABILITY  ACT,    1896. 

Thb  LmrriD  Lxabujtt  Act,  1855.  With  Plreoedents  of  a  Deed  of  Settlement 
for  conBtitatiiig  a  Company  with  limited  liability  nnder  the  Act  (or  withoat  limited 
liability,  mider  the  7th  and  8th  Viot.  c.  110);  and  of  a  Deed  of  Alteration,  for 
enabling  an  exiating  Company  to  register  under  the  Limited  Liability  Aot ;  and  Notes 
on  the  Application  of  the  Act,  and  on  the  Law  relating  to  registered  and  other  Joint- 
Stock  Companies.  By  Thomab  HjuniT  Haddan,  ILA.,  of  the  Inner  Temple,  Barrister- 
at-LaW|  and  Yinerian  Law  Fellow,  and  late  Fellow  of  Exeter  College,  Oxford.    1855. 

Price  Bi,dotk, 

WOOLRYCH'S    GAME    LAWS. 

The  Game  Laws,  inolnding  the  Law  as  to  Deer  and  other  wild  Animals  and 
Birds ;  with  Notices  of  the  Decisions  on  Appeals  against  the  Aisened  Taxes,  and 
an  Appendix,  containing  the  Game  Acts.  By  Hukphbt  W.  Woolbtoh,  Serjeant- 
at-Law.  1858. 

In  One  Tok    12mo.    Price  7«.  M.  doth. 


ARNOLD'S  JUSTICE  OF  THE  PEACE,  OUT  OF  SESSIONS. 

A  SuMMART  OF  THE  DiTTiB  OF  ▲  JuBTioi  OF  THi  PiAOi,  OUT  OF  Sbhiohb.  Sum- 
mary Convictions.  By  Thomab  Jaicbb  Abnold,  of  Lincoln's  Inn,  Esq.,  one  of  the 
Metropolitan  Magistrates.  1860. 

IkmfBffO,    Price2$t.eMh. 

FRANCIS'    NEW   COMMON    LAW    PROCEDURE. 

Thb  Nbw  CoHMOir  Law  Procbdubx,  founded  on  the  Acts  of  1852  and  1854, 
inolnding  the  New  Bnles  on  Plractice  and  Pleading,  with  Notes  of  Cases  dedded 
thereon,  and  Forms,  Tables,  and  an  Index.  By  Phiuf  Fbakou,  of  the  Middle  Temple, 
Esq.,  Barnster«t-Law.  1854. 

In  one  Vol.    12mo.    Price  lOt.  6d.  hoarde. 


LOCAL   GOVERNMENT   ACT,     1868. 

Thb  Local  Goybbnhbbt  Act,  1858,  with  an  Introduction,  Notes,  and  Index. 
By  TouLMDr  Skitb,  Esq.,  of  Lincoln's  Inn,  Barrister^t-Law. 

12mo.    Price  3«.  doth. 


BRICKDALPS     LEASES      AND     SALES     OF     SETTLED 
ESTATES   ACT   (19  ft  20  Viet  e.  120): 

Abb  thb  Gbbbbal  Obdbbs  made  in  pursoanoe  thereof.  With  an  Introdnctiony 
Notes,  and  the  Amending  Aot  of  21  ft  22  Tict.  o.  77.  By  Mathbw  Inolbtt  Bbiok- 
DALB,  Esq.,  Barrister-at-Law.  1861. 

12mo.    Price  St.  hoarde. 

GREAVES'    CRIMINAL   ACTS. 

Thb  Cbhiihal  Law  Cobboudatiok  ahd  Ambbdmbnt  Aotb,   24  ft  25  Viet 
With  Notes  and  Observations  by  C.  S.  Grbaybb,  Esq.,  Q.a  1862. 

Second  Edition,  BoytU  12iiio.    Price  16i.  doth. 
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IilW  BOOKS  FUBUflHBD  BT 


PRITCHARD'8  LAW  AND  PRACTICE  CF  THE  DIVORCE 
COURT. 


A  Diawr  ov  fm  Law  Aim  Fuoncni  ov  m  Drfoioi  Covsf,  md  ••  to  Appetlt 
from  that  Court,  with  Preoedenta  (inelnding  BIIIb  of  CoBti),  and  Noten  By  BoBm 
A.  P&irOHAiU),  D.C.L.,  of  the  Inner  Temple,  Barrbter-at-Lftw,  end  Whjiax  T. 
PBiTOHABDy  of  Doekors*  Commona,  Proctor  and  Solicitor.  18M. 

Stcond  MdiHon^  Mm$$d  md  EtUargti.  PHu  XL  te  cM. 


THRING'S    LAW  OF   JOINT-STOCK   COMPANIES. 

Thb  Law  aitd  Pbaotioi  ov  Jonrr^krooK  CoMPAHxn,  ineliidiag  the  SlaMee; 
with  Notee  and  the  ForsM  raqmrad  in  making,  adminJateainf^  and  winding-vp  a 
Company.  Bj  HsnT  Trbivo,  ILa,  of  the  Inn«r  Templa,  BaffMarat-Lsw.  1861-1. 

In  Two  Vok,    12mo.    Price  18il  cUtL 


A   SUPPLEMENT   TO    THRINQ'S  JOINT-STOCK    COM- 
PANIES, 

Containing  Tn  Compavibs  Act,  1S62,  with  Bolea^  Ordeiv,  and  Forma.     By 
HsiniT  Thbiho,  KJL,  Barriater-at-Law.  186t» 

12aioi.    Price  79.  etLetoOL 


CHITTY'S    EQUITY    INDEX. 

Av  Ibbbx  to  aU  the  Reported  Gaaea  decided  in  the  atrena  QenHa  cf  Bqv^m 
England  and  Ireland,  the  Privy  Oonndl  and  the  Ho«aa  of  Lotda;  andtotheStatntaa 
on  or  ralating  to  the  Frineiplea,  Fleadinit  and  Ptaotiee  of  Sqmty  andBankrvptfljf  freaa 
the  'earliest  period.  By  bdwasd  Chittt,  Esq.,  of  Linooln's  Inn,  Bar»iataa  at-Law. 
The  Third  Edition,  broinght  down  to  the  year  1858.  By  Jammb  Uagaulat,  Eaq.,  of 
the  Inner  Temple,  Berrlater-at-Law.  1858. 

HUrd  Edition.  In  Pew  Voli.    J?cy(i2  8vo.    Price  7L  7& 


THE    LAW   RESPECTING    NUISANCES. 

Practical  Proceedings  for  the  Removal  of  Nuisances  to  Health  and  Safety,  and 
Execution  of  Dndnage  Works  in  every  Parish,  Town,  and  Place  in  England  and 
Wides,  by  means  at  Common  Law^  and  under  the  Nuisances  Removal  and  other 
Acts,  and  by  other  course  of  Law,  with  numerous  Forms  snd  complete  Inatmotiona 
for  the  conduct  of  Parish  Committees.  By  Tottlmim  Smith,  Esq.,  BarristeMit-Law ; 
Author  of  "  The  Parish,'  fta  Ac.  1861. 

Books  of  FOBMBneceaaaiyfor  oaxrying  into  operatioB  the  Hniaaneaa  Benawil  Aet 
for  England^  1855.    Psrapared,  with  Inatmotiona  for  use^  by  Tovubk  Siani,  Eeq. 

1.  Pre$eiUnuni  Bo6kfor  Bniry  ^  ObmpIauUt.    QOO  sheets^  prioe  7«.  tA.  boond.) 

5.  InnectOK^t  Report  Book.     (100  sheets  in  eeoh  book,  prioe  7«.  6d,  bound.) 

8.  Order  <^  Authorimtion  to  Inneetor.    (100  sheets  in  each  book,  price  Si.  boiand.) 
4.  IMia  qf  Applieaiionfor  Order  of  AdmiteUm.    (100  sheetL  prioe  Ac  bound.) 

6.  Ifotieet  qfSuieanee  and  Bemedy.    (250  sheets  in  each  book  prioe  12n  boond.) 

6.  Notieet  qfCompuleorw  Prooeedingi.    (100  sheets  tn  esoh  bo6k,  priee  01^  bound.) 

7.  Ifotiet  to  Oeeupien  Foutinff  DraiM.    (lOO^heets,  prioe  10«.  6a.  bound.) 

8.  licmettouH Common Draiiw en Paymmt.    (MO sheffti^ priee lOa  M.  beoad.) 


S%ird  Edition,  greaUy  mUearged. 


/filfimo. 


Til  9dt  MNlftHL 


A  09iiipleU8etofilUdbove,priieeZl6i. 


WILLIAU  MAZWBIIi^  BBLL  YARD.  11 

METROPOLIS    LOCAL    MANAGEMENT  ACT,    1806. 

With  an  latraducllai^  eoploiii  PhMtiod  Notos,  and  a  ftiU  Double  ladaz ;  ako  a 
TiUe  of  QaaUftMiloni  for  YtAmt,  Ymtrymmif  Anditofiy  Im.  By  ToiTumi  fibiiXH,  of 
Lincoln's  Inn,  Ssq^  BMrbrterot-Law.  18(5. 

In  0%t  VoL    12mo.    Friee  8i,  Ooth. 


URLIN   AND   KEY'S  LAND    TRANSFER   AND    REGISTRA- 
TION. 

A   PRAOnOAL   TBlATin   ox   TBM   LaVD   TbAHBUB  AlTD  DeOIiARATXOH  or  TiTXiB 

Aon ;  iUufttntod  by  tho  Fnioiioo  and  Deoiaiona  under  the  Analogoua  Iriah  Aota^ 
wilh  the  Acta  of  1862,  Notaa,  Ooneral  Ord«n»  Forma,  Faea,  tba  Praodcal  Diraetiona 
of  the  Land  Bagiatry,  and  e  fuU  Indas.  By  R.  DnrRT  Unuv,  of  the  Middle  Temple, 
BaRiaterafc-Law,  and  Riamfaer  in  the  Land  Eatatoa  Court,  Ireland ;  and  Thokas 
Key,  of  Llnoobd'a  Inn,  Bariister-ei-Lew.  1868. 

12mo.    Price  lOi.  doth. 


ROSCOPS    CRIMINAL    EVIDENCE. 

A  DioxR  OF  THi  Law  of  BnDvai  nr  OBOfnrAL  Caem.  By  H.  ItoBcx>i;  Biq. 
Sixih  Edition.  With  oonaiderable  Additions.  By  David  Powib,  Eaq.,  Baniater- 
at^Law,  Recorder  of  Ipawieh.  1862. 

SixihSdUiom.  Jiaydl  limo.    Price  U  lOt.  ctoO, 


ROSCOE'S    EVIDENCE   AT    NISI    PRIUS. 

DioxR  Of  THI  Law  of  Byxdikox  on  vbi  Tkial  of  Acfhons  Af  Kiii  PmiUB. 
By  W.  Maskbt,  Esq.,  and  W.  Mnxa,  Esq.,  Barrietera-et-Law.  1866. 

XkmUk  BdUimi,  itpyailSmo,    Price  II,  11$.  6d,  Ocih. 


SHELFORD'S    LAW    OF    COPYHOLDS,  WITH    SUPPLE- 
MENT. 

Thb  Law  of  Coftholds  in  reference  to  the  EnfranchiBement  and  Commutation  of 
llanoiial  Bighta;  and  the  Copyhold  Acta :  with  Notea,  and  the  Forma  and  Directiona 
of  the  Copyhold  Commisaionera.  By  Lionasd  Shxlfoiu),  Eaq.^  of  the  Inner  Temple, 
Barriater^t-Law.  1858. 


**  Mr.  GOidford  is  a  legal  anthor  of  gr««t  ex- 
perience and  reputation;  and  the  Tolume  b»* 
fore  us  li  not  on^  the  latest  but  the  most 
oompleta  w«rk  on  Copyhold  Law  whloh  has  ap- 
peared dnce  the  promulgation  of  the  important 


altentlons  wMeh  It  has  recently  undergone."— 
MonUivPMt. 

"Undoubtedly  It  is  one  of  the  best,  if  not  the 
▼eiy  best,  bookthathas  appeared  on  the  Law  of 
0<^yhold  and  itsenfhmchuement ''---Zaw  TimM. 

In  One  Vol.    12mo.    Price  lU.  cloth. 


A   SUPPLEMENT   TO    THE    LAW   OF    COPYHOLDS, 

InehidiAg  the  Cofthokd  Aot,  1858,  and  other  Aota»  with  the  New  Forma  and 
Direetiona  of  tlie  Copyhold  Comminionera.  By  Lioitabd  Bhilfobd,  Eaq.,  of  the 
Middle  Temple,  Baniatex^at-Law.  1808. 

12fiio.    Price  2f.  6d.  eewed. 
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LAW  BOOKS  PUBLISHSD  BT 


THE    NEW    PARISHES   ACTS,    1843,  1844,  and  1866. 

Bsnra  Sib  Robebt  Pxil'b  Aoib,  aad  Lord  Blandford's  Acfc  for  making  porovinoii 
for  the  Spiritiud  Care  of  PopTilouB  PttriaheB.  With  IntroduetioD,  Ezplaaatoty  If otea, 
and  copious  Index,  adapted  as  a  Manual  for  all  Clergymen.  By  Jamxb  Cbbotix 
Tbaill,  M.A.I  of  the  Inner  Temple,  Barriater-at-Law.  1857. 

In  One  Vol.    12mo.    Price  U.  M.  doth. 


JARMAN'S    CHANCERY    PRACTICE. 

Thi  Pbacttob  oj  thb  High  Coubt  of  Csahobbt,  in  the  Condnet  of  Suits,  by  BiU, 
or  original  Summons,  including  Proceedings  in  the  Judge's  Chambers ;  Forms  of  Corts 
and  numerous  other  Forms,  the  Practice  relating  to  Special  Cases  and  Petitions  of 
Right ;  Acts  oonoeming  Trustees,  Executors,  Administrators,  and  Mortgagees  ^Delu- 
ding, tnfor  alia,  the  Trustee  Acts  and  Trustees  Relief  Acts) ;  Acts  relating  to  Charitable 
Trusts ;  the  Settled  Estates  Acts,  and  the  Infant's  Marriage  Settlement  Acts ;  with 
the  Qeneral  Orders  and  Decisions  of  the  Court  thereunder,  and  a  copious  Index.  Third 
Edition.    By  Hbkbt  Jabman,  a  Solicitor  of  the  Court  1864. 

Third  EdUicn.  In  One  Vol,    12ma    Price  Si«.  dcA. 


BENNET'S    OFFICE    OF    RECEIVER. 

A  PBAonoAL  Tbkatob  on  tbb  Apfoibtmknt,  Omox,  Aim  Dutub  or  a  RicmrBB 
UNSKB  THB  HiGH  CouBT  OF  Chakcbbt,  with  an  Appendix,  containing  Leading 
Cases,  Precedents  and  Practical  Directions.  By  William  Hxath  Bbxthxt,  Esq.,  of 
Uncoln's  Inn,  Barrister-at-Law.  1849. 

8«>.    PricelOi^loardL 

SAUNDERS    ON    PLEADING    AND    EVIDENCE    IN    CIVIL 
ACTIONS. 

The  Law  of  Plbaddto  Aim  Evidivob  nr  Civil  Aonom,  anraaged  alphabetically; 
with  Practical  Forms,  and  the  Pleading  and  Eyidence  necessary  to  support  them.  By 
J.  S.  Sauitdbbs,  Esq.  Second  Edition,  much  enlaiged.  by  Bobebt  Lush,  Esq.,  of 
Gray's  Inn,  Bandstei>at-Law.  1851. 

In  Two  Volt,    8i«.    Publiehed  at  Zl  IZe.  6d  doih  hoarde.    (Now  rtdneed  to  2L) 
Second  Edition, 


MACQUEEN'S  PRACTICE   OF  THE   HOUSE  OF  LORDS. 

A    PBACnOAL    TbSATIBB    on    thb    AfPBLLATB    JuBIBDIOnON    OF    TBM  H0U8B   OF 

Lobds  and  Pbivt  Council^  and  on  Pabliambntabt  Diyobob;  with  a  Selectico 
of  Leading  Cases.    By  John  Fbaseb  Maoqxtbbn,  Esq.,  Q.C.  1842. 

**  One  of  the  tsost  usefii]  books  that  have  for  many  yean  iqppearod ;  a  work,  too.  of  no  UtUe 
importance  to  our  conatitutitmal  history."— Zord  Brouffham't  letter  to  Sir  Jama  R.  0.  thraham^  ISftS. 

Royal  8vo.    Price  U  lit.  M  hoardt. 


TROWER'S    LAW   OF  DEBTOR   AND    CREDITOR. 

Thb  Law  of  Debtor  and  Cbeditob  :  to  which  is  subjoined  a  Table  of  the  Conrta 
in  England  and  Wales  for  the  Recoveiy  of  Debts.  By  Chablbs  Fbanoib  Tbowbb, 
Esq.,  M.A.,  of  the  Inner.  Temple,  Barrister-at-Law,  late  Fellow  of  Exeter  CoUsge,  and 
Yinerian  Scholar,  Oxford.  18^0. 

Boyal  8vo.    Price  25s.  doth. 


WILLIAM  MAXWBLL,  BBLL  TARD.  13 


MACQUEEN    ON    THE    LAW    OF    DIVORCE. 

A  PftAonoAL  Tbxatibb  on  thb  Law  of  Habriagb,  Divoroi,  ahd  Lboitiicaot, 
as  administered  in  the  Divorce  Court  and  in  the  House  of  LordB.  By  Johh  FRASKtt 
liAOQUXBN,  Eaq.,  Q.C.  1860. 

Second  JSdUUm,  InOneVoL    8vo.    Price  lU,  doth. 


LINDLEVS   JURISPRUDENCE. 

Ak  Imtbosuqiion  to  thb  Studt  of  JuBiBPBnDBNOis,  being  a  Translation  of  the 

CsnJ  part  of  Thibaut's  "  System  des  Pandekten  Rechts ;"  with  Notes.  By  Nathanibl 
DLBT,  Esq.,  of  the  Middle  Temple,  Banister-at-Law.  18£»5. 

Xoifol  Bvo.    Price  12t.  boardt. 


MAUGHAM'S    QUESTIONS. 

A  DiQBST  OF  THE  EXAMINATION  QUESTIONS  in  OoDimon  Law;  Conveyancing; 
IBquity ;  Bankruptcy ;  and  Criminal  Law ;  from  Hilary  Term,  1868  (according  to  the 
alterations  then  effected).  With  the  Examination  Rules,  Instructions  to  Candidates, 
Forms  and  Practical  Directions.  By  Robbbt  Maugham,  Secretary  to  the  Incorporated 
Law  Sodety  and  the  Board  of  Examiners,  and  Deputy-Registrar  of  Attorneys.    1861. 

Eighth  Ediiion.  12m.    Price  6s.  doth 

SHELFORD'S  REAL  PROPERTY  STATUTES. 

Thb  Rial  Pbopibtt  Statutb  passed  in  the  Reigns  of  King  William  IV.  and  Queen 
Victoria,  including  Prescription,  Limitation  of  Aotionsy  Abolition  of  Fines,  Ac, 
Payment  of  Debts,  Wills,  Judgments,  the  Trustee  Acts,  and  Leases  and  Sales  of 
Settled  Estates.  With  copious  Notes  and  Forms  of  Deeds.  Seventh  Edition,  with 
many  Alterations  and  Additions.  By  Lkonabd  ShsltobDi  Esq.,  of  tho  Middle 
Temple,  Barrister«t-Law.  1868. 

Sevenih  EdUum.  Svo.    Price  11. 10«.  hoarde. 


STEER'S    PARISH     LAW. 

Bbinq  a.  Dioist  of  thb  Law  relating  to  the  Civil  and  Ecclesiastical  Gk>vemment 
of  Parishes,  Friendly  Societies,  kc,  &c. ;  and  the  Relief,  Settlement  and  Removal  of 
the  Poor.  Considerably  enlarged  and  altered,  by  Hbnbt  John  HoDOSONy  Esq., 
Barrister^t-Law,  Recorder  of  Ludlow,  lateFellow  of  Trinity  College,  Cambridge.  1857. 

Third E(UH<m.  In  One  Vcl    9vo.    Price  11.  Se.doth. 


BRADY'S    EXECUTOR'S   ACCOUNT    BOOK. 

Thb  Bxboutob's  Aooount  Book;  exhibiting  a  safe  and  easy  Method  of  keeping 
Executorship  Accounts ;  with  an  adequate  number  of  Ruled  Plages,  so  arranged  as  to 
be  adapted  to  the  Circumstances  of  every  Estate :  and  a  Fictitious  WUl,  comprising 
a  variety  of  Bequests  of  Personal  Property,  the  Accounts  under  which,  from  the 
Death  of  the  supposed  Testator  to  the  Termination  of  the  Executorship,  are  accu- 
rately arranged  and  posted  on  the  Plan  proposed,  as  an  Illustration  of  the  Simplicity 
and  Comprehensiveness  of  the  System,  and  an  infiBtllible  Guidance  to  Executors 
under  any  other  Estate.  By  John  H.  Bradt,  late  of  the  Legacy-Dui^  Office, 
Somerset  House ;  Author  of  *' Plain  Instructions  to  Executors  and  Administrators," 
"  Plain  Advice  on  Wills,"  ftc  lSi5. 

4tQ.    Price  12t.boaird$* 
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LAWBOOKS 


BT 


WILLIAMS    ON    EXECUTORS   AND   ADMINISTRATORS. 

ATBiinu  ox  TD  L4W  or  BxBOUfOM  AVD  AjornxoKBATOwa.  Bj  Bdwabd 
YAvaHAV  WauAMM,  Eiq.,  of  Linooln's  IiiSt  Buri8tor«t>IiftW  (kto  on*  ofAs 
Judges  of  Her  Majee^B  Court  of  Common  Pleas),  (/•  Aeprm.) 


ROUSE'S    PRACTICAL    MAN. 

Rottsb'b  PBAoncAL  Man  :  ffi-nng  nearly  400  carefoUr  prepared  Forma  in  L«gal 
Katters,  requiring  prompt  anention,  and  a  complete  collection  of  ^blea  and  Rede! 
npplicable  to  the  Management  of  Estatea  and  Property,  and  to  the  CalculiUiona  of  all 
ViJuea  dependent  on  livea,  ReyenionB,  Terzninable  Payments^  &o.  B7  Bolla 
BouB^  Biq.,  of  the  Middlo  Temple,  Baniaterat-Law.  186& 

SUvaUk  EdUkm,  Pnet  9i.  Mk. 


WATSON'S    OFFICE   AND    DUTY    OF    SHERIFF. 

A  Praohoal  Tebatibi  oh  thi  Onriai  ov  Sexbuv.  Compriaiiig  tho  yihtA»  of 
the  Duties,  Eemuneration  and  Liabilities  of  Sheriffi  in  the  Bsecotion  and  Betnm  of 
Writa,  and  in  the  Election  of  Kni^ts  of  the  Shire^  ^y  Wiuxak  Hubt 
Watboh.  Bsq^oneofHerMijeBty'sCoanseL  Second  Edition  bjW.N.WjUDTfEaq^ 
of  the  ICddle  Temple,  Barxiater^t-Law.  1848. 

Second  JSdUion,  9vo.   Price  IL  it,  doth. 


STONE'S    BENEFIT    BUILDING     SOCIETIES. 

A  PiAcnOAL  TiBATBi  OH  BiKinr  BrnxAoro  Soomnii,  embnefaig  their  Origfai, 
Constitution  and  Change  of  Character:  and  the  Bupeciority  of  Pttmaneod  ofer 
Terminating  Societies;  also  the  Principles  and  Practice  of  Tontine  Building  Con- 
panies,  BVaehold  Land  Bodetiss,  Ac ;  and  the  Law  tolating  to  tbeae  Boctetiea;  with 
the  Statutea  and  Cases  to  the  present  time.  Also  Rules,  Forms  and  Preeedenls  of 
Freehold,  Copyhold  and  Leaaehold  Securities ;  with  Practical  Notss.  Bj  Wxuiam 
Stonb,  Attomey-«t-Law.  1851. 

*'Tbe  planoT  the  woik  la  olaar  and  prMUoaL"— (Rote. 

/«  Om  Vol    ISsio.    Priot  9$.  doA. 


DR.  BATEMAN'S  GENERAL  TURNPIKE  ROAD  ACTS. 

With  Kotei^  Fotms,  fto,    Bj  W.  K.  Wvuxbt,  Esq.,  Bazrister-at-LaWi  Booordor  of 
Cheater.  1854. 


FowihSdUion, 


In  One  Vol    12flio.    Price  12a  Ooth. 


CRABB'S   DIGEST  OF  THE   STATUTES. 

A  Dnm  ASD  ImVL,  with  a  Chronolo^oal  Table  of  all  the  BlalulM,  fton  KigBn 
Charts  to  the  end  of  the  9  ft  10  Ylct  To  which  mo  added,  with  gresft  cwa  and 
ezBCtnesB,  the  Reported  Dedstons  of  all  the  Courts  with  whioh  each  seeMoii  is  ess^ 
nected.    By  Gbobob  Ckabb,  Esq.,  of  the  Inner  Temple,  BanMeMit^Law.    1$44— f  . 


and  that  it  oMtabuaa  Mootmt  of  every  Btatnta,  mora  or  toai  oqeioua  aoaonUagto  iti 
wUlity.  ^  Talue  of  the  whole  la  matexiaUy  eDhaaoed  by  the  Ibdis  to  the  few  vol^ 
pubUahed. 

InP(mrolt.  JBoyolSvo.    PMiihtd  at  CI.  $s.  hoarde.    (NowredmxdtoZlU,) 


WIIiLIAM  JCiZWBL^  BSLL  TABD. 
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JfRVIS  ON  THE  OFFICE  AND  DUTIES  OF  CORONERS. 

Jl  PiAcnoAL  TuAXBi  OM  fBB  DvcDBB  ov  Ckwoioii^  With  FoRDfl  Asd  PMotdeats. 
By  John  Jibyis^  Eeq.  (aftorwarda  Lord  Clu«f  JuatiiM  of  tbt  Court  of  Commoo 
Pleas).  Tbo  Third  SdiUon,  bj  W.  N.  Wsubt,  Esq.,  Baniater-AlrUw,  Reoorder  of 
Cheater.  (/n  tfte  |>r««9.) 

nw  BdUwik  lamo. 

CRABB'S    LAW    OF    REAL    PROPERTY. 

Tmi  Law  of  Rial  Pbofbbtt  nr  m  Pskert  Static  praettoallj  arranged  and 
digested  in  all  its  Brandhes ;  inoludlDg  the  Tsty  Inleat  Deoialons  of  the  Ooorti.  By 
GiOBOB  Cbabb,  Esq^  of  the  Inner  Temple,  Barrister^tJijaw.  1849. 

In  Two  Volt,    JRoyal  8«oi    PMiihid  at  22.  IBt.  hoardi.    {Now  rtdmetd  to  U  10#.) 


BELL'S    LAW    OF    HUSBAND    AND   WIFE. 

Thb  Law  or  PBonatr,  ab  aiiibix«  tbom  tbs  Bslatioh  or  HtmBAXB  ahd  Wivb. 
By  Btdbbt  Bkith  Bbll,  Esq.,  of  Unoohi's  Inn,  Barrister^kl^Law  (now  Beoond  Pniane 
Judge  at  the  Gape  of  Qood  Hope).  1849. 

Bvo.    PMUhid  at  ISs.  hoards.    (Now  ndwsed  to  lOt.) 


SANDERS    ON    USES   AND    TRUSTS. 

Ah  Ebbat  ov  TJbbs  akd  Tbcbts,  and  on  the  Nature  and  Operation  of  Conyeyanoes 
at  Common  Law,  and  of  thoae  which  derive  their  effect  from  the  Statute  of  Uses.  By 
the  late  Francis  WnxuM  Sandxim,  Esq.  Fifth  Edition,  with  additional  Notes 
and  References,  by  Qsobgx  Wiluav  Sandebs,  Esq.,  of  Lincoln's  Inn,  and  Jomr 
Wabvbb,  Esq.,  of  the  Inner  Temple,  Barristers^t-Law.  1844. 

"  This  aditloii  is  yery  ably  edited  hj  the  eon  of  the  Tery  leamod  author  and  Mr.  Warner, 
both  experienced  oonTeyanoerB."— IFafTtn'*  Lesm  Studiu,  p.  67S. 

InTwoVoU.    RowdSvo.   PuMuhed  at  IL  I2i.  loardi,    {Now  redimd  io  IL) 
Fifth^Ution. 


WIQRAM'S    LAW   OF    DISCOVERY. 

PoDitB  nf  THB  Law  or  Disootxbt.  By  Jajcbi  Wiobam,  Bnq.  (now  the  Big^t  Hon. 
Sir  Jaxbi  Wzchum).  1840. 

Seooiid  Edition.  8w.    Price  lU  loardt. 

PLATT    ON    LEASES. 

A  Tbxatibb  on  thb  Law  or  Lbasbb^  with  a  Coplons  Appendix  of  Forms  and 
Precedents,  adapted  to  the  Praetioe  of  the  present  day.  ByTBOKAS  Pla»,  Esq.,  of 
linooln's  Inn,  Baiiisterat-Law.  1847. 

JnTwo  VoU,   Itojfdl  Bvo.    Published  at  21  lOt.  hoards.    {Now  reduced  to  12.  lOa) 


CHRISTIE'S    CONCISE    PRECEDENTS    OF   WILLS. 

CovooB  PuBOBDBBfi  wlth  an  Introdooto^  Essay  on  the  Law  of  WiUi^  adapted  as 
a  Hannal  for  the  leady  use  of  SoUdton.  Bf  Jaiom  Tbaxu  CraOBO^  'Baa^  of  th« 
Middle  Temple^  Barristerat-Law.  IWt. 

8iomi  Mdiiltim.  \2m.   PrimV^4Uh. 
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MACPHERSON    ON    THE    LAW    OF    INFANTS. 

A    PBAOnOAL    TBIATmi    ON    THS    LaW    HBLATDIO    to    JXWAXtB,      By  WiLLLUf 

Maofbbbson,  Esq.,  of  the  InoAr  Temple,  Bairister-et-Jiaw.  1842. 

*<The eniJro  Uw  of  infkney  in  mil  its  bnmehai  hM  been  well  digeited  hv  Hr.  Vaqphenon  in 
this  aUe  and  Teiy  TAluablo  work,  which  oontainB  nearly  000  pages,  ezolnaiTe  ef  ▲ppendix  and 
Index."— law  Magaxmi,  Feb.,  184i,  p.  119. 

Roifol  8vo.    Price  IL  di.  hoard$. 


ROPER'S    LEGACIES. 

Tbsatxsb  om  THi  Law  or  Ltoacubs.  By  R  S.  D.  Bopsb»  Esq.    Fourth  Edition, 

by  H.  H.  Whitb.  IWT. 

Fourth  MdUUm.  Two  Vols.    SonalSvo.    Price  ZL  ^  loanU, 


INDERWICK   ON    DIVORCE. 

TflLB  DivOBOS  AND  Matbdconial  Caussb  Acts,  with  the  Rulea  and  Ordered  Notes 
and  Forms.   By  F.  A.  Inbjuiwiok,  Eeq.,  of  Uie  Inner  Temple,  Baniater-at-Law.    186S. 

Xoyal  12mo.    Price  6«.  doA, 


BATEMAN'S    LAW    OF   AUCTIONS. 

Tbi  Auotionbbb'b  OniDB,  coBTAiNiNa  A  pBAonoAL  Tbbatibb  on  thb  Law  or 
AuonoNB;  with  a  complete  Series  of  Conditions  of  Sale,  Roles  for  Yalmng  Property, 
the  Law  of  Distress,  and  numerous  Forms,  Tables  and  Precedents.  By  J.  Batkman, 
Esq.,  LL.D.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Assistant  Solicitor  of  Excise,  &c. 
Fourth  Edition.  By  Rolla  Rodsb,  of  the  Middle  Temfde,  Esq.,  Barrister-at-Law.  1863. 

Powth  Edition,  12mo.    Price  lOs.  6tL  dotL 


DOMAT'S   CIVIL   LAW. 

Thb  Ciyil  Law  in  its  Natubal  Obdbb,  together  with  the  Public  Law.  Trans- 
lated into  English  by  William  Stbahan  ;  with  Remarks  on  some  Differences  between 
the  Civil  Law  and  the  Law  of  England.  Printed  entire  from  the  last  London  Edition. 
Edited  by  the  Hon.  Luthbb  S.  Cubhinq,  late  one  of  the  Judges  in  tiie  Court  of 
Common  Pleas,  now  Lecturer  in  Civil  and  Parliamentary  Law  in  Harvard  Univeiaitj. 

In  Two  Vole.    Ro^ai  8m.    Price  2L  10«.  ckOL 


VATTEL'S    LAW   OF    NATIONS. 

Law  or  Nations  ;  ob,  Pbinoiflbs  or  thb  Law  or  Natubb  ;  applied  to  the  Conduct 
and  AfGurs  of  Nations  and  Sovereigns.  ByM-YATTBL.  A  New  Edition,  with  Notea^ 
and,  for  the  first  time,  a  copious  Index.    By  J.  Chittt.  1884. 

XoifalSvo.    Price  lLle.hoitr«U. 


PARK'S    MARINE   ASSURANCE. 

Stbtbic  or  Habinb  Inbubanobs,  with  Three  Chapters  on  Bottomry;  on  Insuraocea 
on  lives;  and  on  Insurancea  against  Fire.  By  J.  A.  Pabk  (aftdrwu^  Mr.  Justice), 
With  considerable  Additions.    By  Fbanob  Hildtabd,  M,A.  1842. 

XifMEditioik  TwoVole.  MoifcU^vo.   Price 2L homtk. 


WILLIAM  MAXWELL,  BSLL  YARD.  17 


SANDERS'    ORDERS    IN    CHANCERY. 

Obdkbs  of  TBI  HioB  Ck>UBT  OT  Chakobbt,  firom  the  Earliest  Period  to  the  Present 
Time  (12  Rioh.  2  to  8  Vict.).  By  Oiorqs  William  Sandbbs,  Esq.,  Barrister-at-Law 
and  Chief  Secretary  at  the  Rolls.  1845. 

1%  Two  VoU.    Svo.    PMithed  at  22.  lOi.  hoards.    (Now  reduced  to  U.  5s.) 


LAWS    RELATING    TO    THE    CLERQY- 

PRAonoAL  Tbbatibi  or  TBS  Laivb  bslatikg  to  the  Clebqt.    By  A.  J.  Stbphkks, 
Esq.  1848. 

Two  Vols,    JRoyai  8tfo.    Price  2L  ISs.  hoards. 


DR.   IRVINQ'S    CIVIL    LAW. 

Ah   InTBODUonoH  to  thb   Ci7il   Law.     By  David  Irvuto,  LL.D.     Fourth 
Edition.  1837. 

"  Thowofk  is  writtoaln  aUvoly  style,  abounding  with  aumta  oritldsm,  displaying  great  learning 
and  researoh,  with  infinite  awl  in  behalf  of  the  study  he  recommends.  "—I^i^  Observer, 

Fourth  Sditum.  Bvo.    PMished  at  9s,  hoards.    (Now  reduced  to  5s.) 


PHILLIMORE    ON    THE    ROMAN    LAW. 

iNTRODUOnON    TO    TBR    StDDT    AND     HISTORY    OF    THB    ROUAN   LaW.      By  J.   O. 

Phillimorx,  Esq.,  Q.C.  1843. 

In  Svo.    Price  15s.  hoards. 


PHILLIMORE    ON    THE    LAW    OF    EVIDENCE. 

Thb  Hibtort  and  Prinoiplxs  of  thb  Law  or  Eyidbnob   as  iUuBtrating  our 
Social  Plrogreas.    By  J.  G.  Philldcorb,  Esq.,  Q.C.  1850. 

In  8vo.    Price  16s,  hoards. 


PHILLIMORE    ON    JURISPRUDENCE. 

An  iNAnauRAL  Lboturb  on  JuRraPRUDBNO^  and  a  Lecture  on  Common  Law, 
deliTeied  at  the  Hall  of  the  Inner  Temple,  Hilary  Term,  1851.  By  J.  G.  Philumorb, 
Esq.,  Q.C.  1851. 

In  8v0.    Price  Zs.  6(2.  oewed. 


HINDMARCH    ON    THE    LAW    OF    PATENTS. 

A  Trbatdb  on  thi  Law  rblatino  to  Patbnt  Priyileobs  for  thb  Sole  Use 
or  Inybntionb  ;  and  the  Practice  of  obtaining  Letters  Patent  for  Inventions ;  with 
an  Appendix  of  Statutes,  Rules,  Forms,  Ac,  Ac    By  W.  M.  Hindmaroh,  Esq.    1846. 

InSvo.    Pricell.  Is.  hoards. 


PHILLIMORE    ON    THE    LAW    OF    DOMICIL. 

Thb  Law  or  Dohiciu    By  Robert  Phillimorb,  Esq.,  Bairister-at-Law.        1847. 

In  Bvo.     Price  9s.  hoards. 
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ROGERS'    ECCLESIASTICAL    LAW. 
Pbaotioal  AuuLNQsicaT  or  EooLBUinoiX  Liw.    By  F.  IT.  Boans.  1S49. 

Second  SdUion,  8vo.    Price  IL  l(k  (MitCt. 


TAYLOR'S    BOOK    OF    RIGHTS. 

Thb  Book  or  Rightb;  or,  A  Ck>llectioii  of  Acts  of  Ptoliament  lelmtiTe  to  Gyil 
and  Religioas  Liberty,  from  Magna  Charta  to  tke  PNaant  Time;  Hjatorioallj 
oiranged,  with  Notes  and  Obflervationi.    By  Eooab  Tatlob,  F.aA.    1883. 

The  aboTo  work  forma  a  uaetal  Supplement  to  Sir  Jamea  Maointoah'a  Hktocy  of 

England. 


« 


Hit  comm«ntari6i  are  oondaaly  and  fordbly  written,  and  form  of  thamaatTM  a  Taliiable 
•nmmary  of  tbo  most  important  acta  of  Bn^ish  logislatlofn  to  the  proBont  time.''~>lipal  < 


12mo.    PMiehed  <U6e.M.    {New  redmeed  to  4m.) 


TAPPING    ON    MANDAMUS.   ' 

Thb  Law  and  PsAonoB  or  thb  HmH  PBCBooAnvB  W&n  or  If  ABDAinm  aa  it 

obtains  both  in  England  and  Ireland.  1848. 

JioyalSvo.    PneelllM.hoertU. 


WILDMAN   ON   INTERNATIONAL  LAW. 

Institctbs  or  Intbbnational  Law,  in  Time  of  Peace  aad  Time  of  War.    Bt 
RiCHABD  WiLDMAir,  Esq.,  Barriiter-at-Law.  1849—50. 

In  Ttoo  Volt.   Svo,    Price  12.  8f.  6dL  froonit. 


HILDYARD   ON   MARINE  INSURANCE. 

A  Tbbatibb  on  thb  PanioiFLBa  or  thb  Law  or  Habinb  Insubakobb.  In  Two 
Parts.  L  On  the  Contraet  itself,  between  the  Assured  and  the  Assurer.  II.  Of  the 
Causes  which  vaoate  the  Contract.  2.  In  what  Cases  the  Assured  is  entitled  to 
recover  back  the  Consideration  paid  by  him.  8,  and  lastly.  What  is  the  Remedy 
provided  by  the  Law  for  either  party  against  the  other.  1845. 

itoyal  8mi    Prietll.  10$,  hcemU. 


CLARK'S    COLONIAL    LAW. 

A  SuMKART  or  Colonial  Law,  and  Plractice  of  Appeals  from  the  Plantationa. 

1834. 

8«0s,    Price  IL  4&  hoanU. 


AMOS  AND   FERARD  ON  FIXTURES. 

A  Trbatisb  on  thb  Law  or  Fizturbs  and  other  Pbopkbtt,  comprising  the 
Law  relative  to  Annexations  to  Freeholds  in  general;  as  also  Emblements,  Charten, 
Heir-Looms,  &c.;  with  an  Appendix,  containing  Practical  RuIm  and  Dirsotiona 
i-especting  the  Removal,  Purchase,  Valuation,  &c.,  of  Fixtures  between  Landlord 
and  Tenant,  and  between  Outgoing  and  Incoming  Tenants.  1847. 

Second  Edition.  /«  SoycU  Svo.    Price  16*.  6007^. 
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MISCELLANEOUS  PUBLICATIONS. 


In  OM  Vol,fooU9^  8vo.    Price  ft,  6d,  extra  eloih, 
( With  numennu  woodcut  iUuetroHont,)     t 

CRABB'S    TECHNICAL    DICTIONARY. 

A  Tbchnioal  Diotionart;  or  a  Dictionaiy  expUdnlng  all  Terma  of  Art  and  Science. 
By  Oeobob  Crabb,  Esq.,  M.A.,  author  of  the  "  UniTersal  Technological  Dictionary/' 
the  "  Dictionary  of  Synonymet,"  &c. 


"  Withhi  the  compcMs  of  a  thiolc  but  portable 
▼olume  we  have  a  lai*ge  body  of  usefdl  infor- 
mation of  a  kind  which  cannot  C&il  to  be  aco^t- 
able  to  all  who  reqoire  a  general  explanation  of 
the  yarioas  terms  in  science  and  art  so  generally 
naed  in  literature.  The  great  merit  of  these 
explanations  la  their  bre'nty,  and  the  manner 
in  which  the  oompUer  haadone  his  task  is  most 
satisfactory."— ^rr-Joamot. 

<*This  is  a  well  printed  Yolume  of  658  pages, 
containing  short  deflnitiona  of  as  many  terms 
in  art  and  science  as  can  be  oompresMd  into 
such  a  BiaLot.**-'-Oardenen*  Ckronidi, 

"This  is  an  abridgment,  in  a  portable  form, 
of  a  well-known  larger  Dictionary,  by  the  same 
author.  It  is  calculated  to  be  extensiTelyuaofiil 
to  thoae  who  cannot  afford  to  purchase,  or  have 


not  leisure  to  consult,  any  of  those  bulky  and 
high-priced  Dictionaries  which  are  so  much  the 
taahiaa.**—J)aily  Newt, 

"This  is  a  work  of  great  practical  utility  to 
all  who  are  connected  with  or  interested  in  the 
Arts  and  Sciences.  It  forms  a  sort  of  pocket 
i^dopsodla,  and  rather  a  comprehenslTe  one  of 
its  kind,  embracing  as  it  doM  a  wide  range  of 
subject,  much  of  it  such  as  every  day's  experi- 
ence shows  us  the  advantage  of  being  acquainted 
with.  'To  bring  it  within  the  sise  and  price 
that  will  be  moat  generally  aeoeptable,' the  pre- 
face tells  us,  'cars  haa  been  taken  to  make  the 
definitions  aa  oonoise  as  possible,  consistently 
with  the  clearness  and  fulness  of  explanation 
which  the  su^ect  may  demand. '  And  this  idea 
is  admirably  carried  out."— (^ord  Univerritjf 
and  C&wUf  fferald. 


In  one  VoL  Svo.    PMi^udeU  lie.  eximeicihhde,    (Now  reduced  to  le.  M.) 

PROFESSOR    QREENLEAF'S    EXAMINATION    OF    THE 
TESTIMONY   OF   THE    FOUR    EVANGELISTS, 

Bt  thb  Rules  of  Evidbnob  adminibtbbbo  in  Courts  of  Law  ;  with  the  Harmony 
of  the  Four  Qospelfly  arranged  in  four  paralleh  oolumna,  and  a  Synopsifl  of  their 
Contents.    To  which  m  added, 

M.  DUPIN'S    REFUTATION    OF  JOSEPH    SALVADOR'S 
TRIAL  AND   CONDEMNATION   OF  OUR  SAVIOUR. 

Translated  from  the  French  by  Dr.  Vio^SBSsa*    X847. 


"  The  design  of  this  work,  as  its  title  imports, 
is  to  briuj;  the  narratiyes  of  these  witnesses  to 
the  tests  usually  applied  to  the  evidence  of  other 
transactions  in  Oourts  of  Law,  as  well  docu- 
mentary as  oral,  in  order  to  asoertaiu  what 
dagree  of  orsdit  they  would  be  entitled  to  receive 
in  humanjjtribunala  The  principles  of  the  Law 
of  Bridenoe  applloable  to  such  aalueots  are 
stated  in  a  prelimlnaiy  discourse,  in  which  also 
the  characters  and  situation  of  the  Evangelists, 
their  motives  of  conduct,  and  the  nature  and 
probability  of  their  narratives  and  assertions, 
are  examined.    The  four  Gospels  are  exhibited 


in  parallel  oolumna,  anaaaod  after  the  ordar  of 
Archbishop  Newcome's  Harmony,  aa  recently 
collected  aud  published  by  Profiwsor  Robinson. 
In  the  Appendix  is  contained  a  legal  aooount  of 
the  two  trials  of  Jesus,  before  the  Sanhedrim 
and  Pilate ;  and  a  tvanalation  of  the  Jewisk 
account  of  those  transactions,  given  by  M. 
Salvador,  a  learned  Jew,  la  his  Hiatoira  dea 
Institutions  de  Molse  et  du  Peuple  HA>reu. 
Tbia  work  is  inscribed  to  the  members  of  the 
legal  profession ;  but  it  will  be  found  equally 
interesting  to  clergymen,  and  to  all  others  who 
may  be  disposed  to  examine  the  subject." 
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In  the  Press. 


BURFS  JUSTICE  OF  THE  PEACE 

AKD 

PARISH    OFFICER. 

TkirtUth  Edition, 

IN  FIYB  V0LUUB9,  ENTIRBLT  RE-MOD BLLBD,  AKD  BBOUQHT  DOWN  TO  THE 

PRESBNT  TIMB, 

UHDKB  THI  SnFBBIHTZNDKNOS  OF 

JOHN    BLOSSETT    MAULE,    Esq., 

BARRI8TBU-AT-LAW,   BLOORDBR  OP  LKBDS  : 
A8SI8TSD  BT 

Vol.  I.  By  THOICAS  SIRREL  PRITCHARD,  of  the  Inner  Temple,  Esq. 

Vol.  II.  By  SAML.  B.  BRISTOWE,  of  the  Inner  Temple,  Eiq. 

Vol.  III.  By  LEWI3  W.  CAVE,  of  the  Inner  Temple,  Esq. 

Vol.  IY.  ^y  JAMES  EDWARD  DAVIS,  of  the  Middle  Temple,  Esq. 

BarristerB-at-Law. 

Vol.  V.  By  JOHN  BLOSSETT  MA'ULE,  of  the  Inner  Temple,  Esq.,  Recorder  of 
Leeds. 


The  Publishers  beg  to  state,  that  in  consequence  of  the  numerous 
and  important  changes  in  Magisterial  and  Parochial  Law  since  the 
publication  of  the  last  edition  of  this  work,  this  forthcoming  edition 
will  be  entirely  re-constructed  and  re-arranged ;  and,  much  superfluous 
matter  being  retrenched,  the  whole  will  be  contained  in  fire  volumes. 
The  names  of  the  gentlemen  who  hare  kindly  undertaken  to  edit  the 
work,  xmder  the  superintendence  of  Mr.  Maule,  will  be  a  sufficient 
guarantee  that  it  will  become  the  most  perfect  Cyclopsdia  of  Magis- 
terial and  Parochial  Law  hitherto  offered  to  the  Profession. 
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In  Five  Volt.    Baytd  8vo.    Prkt  £10  lOt.  doOu    1860-65. 

DAVIDSON^S  PRECEDENTS  IN  CONYEYANCING. 

PRECEDENTS  AND   FORMS    IN   CONVEYANCING, 

WITH  AN  INTRODUCTION  AND  PRACTICAL  NOTES. 

BT 

CHARLES  DAVIDSON,  Esq. 

THOMAS  COOKE  WRIGHT,  Esq. 

J.  WALEY,  Esq.,  of  Linooln's  Inn. 

J.  WHITEHEAD,  E^.,  of  the  Middle  Temple. 

.  BARRI8TXB8-AT-LAW. 


SYNOPSIS  OF  THE   CONTENTS: 

VOLUME   I. 

Conditiims  of  Bale. 


iNTBODUOnOK    • 
GXKEBAL  AND  PARTICULAR 

Rkoitaijb    •        . 
Ofbratiti    ahd    Misobl- 
LANiouB  Forms 


PART  I. 

AaBXSMBRTB 
CONYBTAKOBB  OK  SaLSB 
Iin>BX 


PAOI 

Ito    150 


151  „    186 

187  „    435 

* 

VOLUME  II. 


FAQI 


iHTRODDCrnON 

Pbbokdbntb 
Indbx  . 


439  to  686 
537  ,,  650 
651  ,,  684 


1  to   166 
167  «    546 


PART  1. 


547  „    581 

VOLUME  III. 


PART  2. 


Xorti^BgM. 

IirTBODUOnON 
PRXOBDBina 

Indbx   . 


497  to    726 

727  „  1088 

1089  ,»  1148 


Settlements. 
Intboduotion 


Wills. 
Introductobt     Obsbbva- 

TIONS       .... 

Pbeordbktb  .        ... 


PART  1. 
leases. 

Pbeckdentsof  Aobeements 

FOB  Leases  . 
Pbeoedbnts  of  Leases     . 
Index       .... 


Ito   582 


PART  2. 


Prbobdentb 
Index 


.    588  to  1196 
.  1197  „  1289 


VOLUME   IV. 

Appeintments  of  Hew  Trustees. 

Pbbcedentb      .               .    579  to   682 
Indbx 683  „    676 


1  to     22 


23  „    578 


99 

VOLUME  V. 

PART  2.— Cii»i<iiii.«». 

'  Pbecedents  of  Releases    617  to    663 
I,  Indbxnitt 


1  to     82 

85  „    472 

473  ,,    524 


PART  2. 

Pbeoedbnts  of  Pabtitions  478  to  544 

M            Exchanges  547  „  566 
Precedents  of  Annuitt 

Deeds    .        .        .        .  569  ,,  614 


Deeds    ....    667  ,»    780 

Pbbcedentb  of  Bonds     .    738  „    763 
„         Pabtnbbsbip 
Deeds    ....    767  ,,    909 

Pbeoedbnts   of  Composi- 
tion Deeds   .  .    918  ,,    999 

Pbecedents    of    Miscbl- 
LANBons  Deeds     .        .  1003  „  1119 

Index        .  .       .  1121  „  1280 
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CRAIQ'S    RIGHTS   AS   TO    TREES   AND    WOODS. 

Lboal  and  Equitablb  Riqhtb  and  LiABiLXTm  A8  TO  Trses  and  W00D6.    B7 
RiOBABD  Datu  Cbaid,  Biq.,  one  of  Her  Mi^cttj**  OoviimL  186<K. 

/il  Bvo.    Price  7#.  W.  rfort. 

HOUSTON'S    STOPPAGE    IN    TRANSITU. 

A  Tbxatisk  ok  the  Law  of  Stofpagi  ik  ^TRAiisiTn.    By  John  Houstok,  of  the 
Kiddle  Temple,  Esq.,  BwriBter-at-Law.    In  1  vol.  demy  Svo.  1866. 

Price  10«.  6d.  dcik. 


THE    LAW    OF   WILLS   AS   ADMINISTERED    IN    THE 
COURT    OF    PROBATE    IN    ENGLAND. 

By  F.  Jl,  Indsbwiok,  Esq^  of  the  laner  Temple,  Barrieter-at-Law. 

(SkMHy.) 

BRUCE'S   DEBTOR  AND   CREDITOR   DEEDS. 

DxBTOB  AND  Cmoitob  Dkeds,  UNDER  THi  Bankruptct  Act,  1861.  The 
RequieiteB  to  their  Validity,  and  their  Bffeet.  WITH  PRECEDENTS.  By  Wiluam 
Bbuci,  Eaq.y  of  the  Middle  Temple,  Barrieter-at-Law,  (/»  tke  Prtu.) 


PALEY  ON  CONVICTIONS. 

Palbt's  Law  and  Praotiox  of  Summabt  OoNVionoNS  by  Justicbs  of  the 
Peace,  including  Proeeedings  Preliminary  and  Bubeequent  to  Gonyictions ;  also  the 
Responsibility  and  Indemnity  of  Convicting  Magistrates  and  their  Officers;  with 
Practical  Forms  and  Preoedente  of  Conyidtions.  Fifth  Edition.  By  H.  T.  J. 
Maonamaba,  Esq.,  of  Lincoln's  Ino,  Barrister^t-Laiw,  Reoorder  of  Reading.       1666. 

Fifth  JBdUifm.  Svo,    Price  II.  It.  doa. 
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LIST  OF 

LAW    REPORTS    AND    TREATISES 

OFFBEED  AT  RBDUOBD  PBIOBS  TO  THE  PEOFB88IOK. 


The  RflPORTB  art  itated  at  the  Bwnd  Prices,  in  best  Law  Gal^  and  quite  new. 

The  Trbatibis  are  in  strong  Boarda,  and  also  quite  neW« 

The  RsDUOBD  Pbiois  are  for  Cash,  and  without  DUcount. 

Thoie  Refobts,  excepting  the  current  series,  that  haye  no  Prioes  attached,  are  only 

to  be  had  Second  Hand,  and  at  the  Market  Prioe. 
All  the  Rbpobts  are  in  Royal  8ro.,  and  in  every  ease  the  best  edition,  etoept  where 

otherwise  expressed. 
The  remaining  stock  of  many  of  these  Reports  being  tmdU  an  early  application  is 

necessary  to  seoure  them  at  the  present  prices. 


9    i    0       10    0 
2    4    0        0  16    0 


Publication       Now  offaxd 
Frkt  in  CaJf.         in  Calf. 

Beports  in  the  House  of  Lords.  £  a,  d,      £  $.  d. 

CoLLES, — ^W.  III.  and  Anne,  Sto.    Dublin.    1  rol.  .        «       « 

Brown, — 17  to  40  O.  IIL,  by  Tomliks.    8  vols. .        » 

Dow, — 53  to  58  G.  III.    Second  hamd,    6  vols. 

Dow  and  Clark,— 8  G.  IV.  to  2  W.  IV.    2  vols. 

Clark  and  Fihkellt,— 2  W.  IV.  to  9  &  10  Vict.    12  vols. 

Maclean  and  Robinbon,— 2  &  8  Vict    1  voL     . 

West,— 2  &  8  to  0  Vict    1  vol 4    1    9    0        0  10    6 

Maoquben  (Sootdi  Appeal  Cases).    8  vols.,  and  Vol.  4^  Part  1    6    9    0 

House  ot  Lords  Cases.  10  vols.,  and  Vol.  11,  Parts  1  and  2  .  82  10    0 

Beports  in  fhe  High  Court  of  Chanoery. 

Cart, — Mary,  Eli&  k  James  I.,  12mo.    1  vol 

Tothili^ — Elisabeth,  James  L  and  Charles  I.,  12mo.    1  vol.  . 
Fbebkah, — Charles  IL,  James  IL,  W.  IIL  k  Anne,  Secmd 

BdUion,  by  Hoybnden.    1  vol 

Vebnon,— Charles  IL,  James  IL,  W.  IIL,  Anno,  ft  G.  L,  l%ird 

EdiUon,  by  Raithbt.    2  vols. 

Peebe  Wiluams,— W.  IIL,  Anne,  &  G.  I.  &  IL,  Fifth  Edition, 

by  MoNBO,  Lowndes,  and  Randall.    8  Vols.  . 
Moselet, — 12  G.  L  to  8  G.  II.,  8vo.    Dublin.    1  vol.         .    . 
Talbot,  Cases  Temp. — 7  to  10  G.  IL,  8vo.    Dublin.    1  vol    . 

Cox,— 28  to  86  G.  IIL    2  vols. 

Eden,— 80  G.  IL  to  7  G.  IIL    2  vols. 

Ambleb,— 11  G.  IL  to  24  G.  IIL,  Second  Edition,  by  Blunt. 

M  vols.        *••.  ...... 

Brown,— 18  to  84  G.  IIL,  Fourth  Edition,  by  Eden.    4  vols.  • 
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FwHIffBtfffn       Jfflw 


£    JL    a. 

Ybsrt,  Jun.,— 29  to  52  Q.  III.,  with  Index,  and  Hotehdbzi's 

Notes.    22  vole. 80  17    0 

Vesbt  and  Bxames, — 52  to  6i  Q.  III.    8  vqIs.    .        . 

CooPKR,— 55  G.  III.    1  vol 0  19    6 

MsBivAUE»— 56  &  57  Q.  III.    8  vols.  

SwAJfBTON,— 58  ft  59  Q.  III.    8  vole 4  15    6' 

Wilson,— 58  k  59  G.  III..  4  parte  in  1  toI 1  12    8 

N.R  AU  that  were  pablished. 

Jacob  and  Walkxb,— 60  G.  IIL  to  1  &  2  G.  17.    2  vols. 

Jacob,— 2  ft  8  G.  IV.    1  vol 1  18    6 

TuBNSR  and  RusBsm — 8  to  5  Geo.  IV.    1  vol. 
RussKLL,— 6  to  9  G.  IV.    4  vola.,  and  Vol.  5,  Parte  1  and  2   . 
N.B.  Vol.  6  has  ne^er  been  oompletod. 

RuasBLL  and  Mtlnb,— 10  G.  IV.  to  1  ft  2  W.  IV.  2  vola.  .426 
Mtlne  and  KsEini,— 8  to  6  W.  IV.  8  vols.  .  .  .  .426 
Mtlve  and  Cbaio,— 6  W.  IV.  to  4  ft  5  Vict.  5  vola.  .  •  8  16  6 
Cbaiq  and  Pbilufs, — 4  ft  5  Vict    1  vol.       .        .        .        .14    0 

Philufs,— 5  to  11  Vict    2  vols. 4  16    6 

Hall  and  Twbllb,— 12  to  14  Vict.    2  vola.    .        .  .    8  10    0 

Macnaqhteh  and  GoBOOir, — 12  to  15  Vict  8  vols.  .  .  .  5  18  6 
De  Gbz,  Macnaohtee  and  Gordon, — 15  Vict,  to  preeenttime. 

8  vols 23    5    6 

De  Gez  and  Jonbb.    4  vols 9  14    6 

De  Gez,  Fishbb,  and  Jokes.    2  vols.,  and  Vol.  8,  Parts  1  ft  2    5  17    6 
,  JoNEB,  and  Smith.    VoL  1,  and  Vol.  2,  Parts  1, 2,  ft  8    4    6    0 


Seports  in  fhe  Bolls  Court 


Keen,— 6  W.  IV.  to  1  "^ot    2  vols. 
Beavan.-— 88  vols.,  and  Vol.  84,  Parts  1  and  2 


.426 
.  70  11    6 


Beports  in  fhe  Yioe-Chanoellor  of  England's  Conrt 

Simons  and  Stuart, — 2  to  7  G.  IV.    2  vols.       .       .       .    . 
Simons,— 7  G.  IV.  to  12  ft  18  Vict    17  vols. 
Simons  (New  Series),— 18  ft  14  to  15  ft  16  Vict    2  vols.    .    . 
Drbwbt, — 16  Vict,  to  present  time.    4  vols. 
and  Smalb.    VoL  1,  and  Vol.  2,  Parts  1  to  4 


Beports  in  Yice-Cliancellor  Sir  Knight  Bmoe*s  Conrt 

YoiTNGB  and  Colltbb, — 5  to  6  ft  7  Vict    2  vols.    .        .        .40 

Collter, — 7  to  9  Vict.    2  vola. 4    8 

De  Gex  and  Smale,->9  ft  10  to  16  Vict.  5  vols.  .  .  .116 
Smale  ft  Giffard, — 16  Vict  to  18  ft  19  Vict  8  %'ols.  ..69 
Gjffahd.    3  vols.,  and  Vol.  4,  Parts  1  to  6       .      .        .        .95 


6 
0 
0 
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6 


Beports  in  Yioe-Chaneellor  Sir  James  Wigram,  Sir 
Geo.  Jas.  Tomer,  and  Sir  Wm.  Page  Wood's  Conrts. 

Hare, — 5  to  14  ft  15  Vict.    8  vols 16    4    0 

Hare,— 1851, 1852,  and  1858.    Vols.  9, 10,  and  11        .        .810 
Kat,-1858,  1864.    1  Vol.  .        .        .'        .        .        .    .    1  18    6 


r -^ » 

£   «.    d. 
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PubUeatUm       Nowi^artd 
PHeeinOct^.         inCaif. 
£    $.    d,       £    t.    d. 
Kat  and  Jorhbov,— 1854  to  1858.    4  toIs.    .        .        •       .  10  19    6 

JoHRBOK,— 1859.    Vol.  1 2  17    0 

and  Hkmjong.    2  toLb. 5  10    6 

HmiciKa  and  MiLLEK.    2  vols 5  10    6 


SeporU  in  fhe  Court  of  Onoen'f  Bench. 

Coke, — 14  Eliz.  to  18  James  L,  New  EdUUm,  by  Thomas 

&FBA8SR.    6to1b. 7    7    0 

TsLYBBTON, — 44  Eliz.  to  10  James  I.,  8vo.    Dublin.     1  voL   .080        046 
SAUNDEBfiy— 24  Charles  XL,  6th  Bdiiion,  by  Seijt.  Wiluamb 

and  Justices  Patibson  &  E.  Y.  Williaiib,  1845.    8  vols.    4  14    6        1  10    0 
Freeman, — Charles  II.,  James  11.,  W.   &  Maiy,  and  Anne, 

Seeond  Edition,  by  Smibkb.    1  toL 19    6        0    6    0 

Letihz, — Charles  II.,  James  II.,  and  W.  &  Mary,  by  Yickers, 

8to.    Dublin.    8  toIs. 140        0  10    0 

Stbamqe,— 2  G.  L  to  21  Q.  IL,  Third  Edition,  by  Nolan.  2  vols. 
Habdwiokb,  Cases  temp., — 7  to  10  Q.  11.^  Second  Edition^  by 

Lbb.    1  vol 

WiLLBS,— 11  to  82  Q.  II.,  8to.    Dublin.    1  vol. 
BLAOxaroNB,  W.— 1  to  20  O.  III.,  Ne»  Edition,  by  Elslet. 

2  Tols. 290        0  16    0 

LoFFF, — 12  to  14  G.  III.,  8vo.    Dublin.    1  toL 

CowPEB, — 14  to  18  G.  III.,  8yo.    Dublin.    1  toL  .    . 

DouaLAS,— 19  to  25  G.  III.   Fourth  Editum,  by  Frebe  and 

BoBOOE.    4  vols. 4  14    0 

DuBEFOBD  and  East, — 26  to  40  G.  Ill,  New  Edition.    8  toIs. 

East, — 41  to  58  G.  III.    16  vols 

Maule  and  Selwtn, — 5S  to  58  G.  III.    6  vols. 

Babnbwall  and  Aldebbon, — 58  G.  IIL  to  1  &  2  G.  I V.    5  vols.    8  12    0        15    0 

Babnewall  and  Cbbbbwell, — 8  to  10  G.  lY.    10  vols.        .    . 

Babnewall  and  Adolphub, — 11  G.  lY.  to  4  W.  lY.    5  vols.  .    9 

Adolphus  and  Ellis, — 4  W.  lY.  to  4  Yiet.    12  vols.      .       .  22 

Adolfhub  and  Ellis  (New  Series)^ — 4  to  12  &  18  Yict    15 

vols 89 

Adolpbub  and  Elub  (New  Series).    Yols.  16,  17,  and  18     .8 

Ellib  and  Blaokbubn.    8  vols 28 

Elub,  Blaokbubn  and  Ellis.    Yol.  1 8 

Ellis  and  Ellis.    2  vols.,  and  Yol.  3,  Part  1  .  .        .6 

Best  and  Smith.     5  vols. 13 

DowLiNQ  and  Rtland, — 2  to  8  G.  lY.    9  vols. 
Neville  and  Manning,— 8  to  6  W,  lY.    6  vols.    . 
Neville  and  Pebbt, — 7  W.  lY.  to  1  Yict.    8  vols. 
Pebrt  and  Davibon, — 1  to  5  Yict.    4  vols.  . 
Gale  and  Davibon, — ^5  to  6  Yict.    8  vols.         .    . 
Davison  and  Mbbivalb.— 6  to  8  Yict    1  vol. 


Bail  Gonrt  Beports. 

Dowlino,— 1  W.  lY.  to  4  Yict    9  vols. 19  10    0 

DowuNG  (New  Series), — 4  to  5  &  6  Yict  2  vols.  .  ..546 
DowLiNG  and  Lowndes, — 6  to  12  ft  18  Yict  7  vols.  .  .  15  6  0 
Lowndes,  Maxwell,  and  Pollock,— 18  ft  14  to  14  ft  15  Yict 

2  vols.  .        . 470 

Bail  Coubt  Cases,  Parts  1  to  4,  in  Parts       .        .        .        .    0  11    0 
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Seports  in  fhe  Court  of  Comaion  FloM. 


PwbiStpation       Swffend. 
£   S.    d.       £    S.    d. 


Bbidqican,  Oblabdo, — Charles  IL,  by  Basvtsikr.    1  toL 

Blaokstone,  H.— 28  to  86  O.  lEL    2  volo.      .        .        .        .800        0  16    0 

BosAKQUST  and  Puller,— 36  to  47  Q.  III.    5  vols.     .        ..730        1  15    0 

Tauntok,— 48  to  69  G.  m.    8  voU. 11    4    0        2    0    0 

Bboderif  and  Bingham,— 59  Q.  III.  to  1  &  2  G.  lY.    8  vols. 

BiiroHAic— 8  G.  IV.  to  4  W.  IV.    10  vola.  .        . 

BnfQHAM  (New  Caaes),— 4  W.  IV.  to  3  Vict.    6  toIb.        .        .  11    7    0        2  10    0 

Manvimo  and  Gbanqeb^— 8  to  8  Viot    7  toIs.     .  <    <  17    3    0        8    0    0 

Maknino,  Gaanqeb  and  Scott  (w  Coioion  Bbitoh), — 8  to  12 

ft  18  Vict.    8  vols. 19    7    6        4  10    0 

Mamnikg,  Gbamoer  ft  Soon  (or  Commoit  Bbhoh) — 18  Vict. 

to20Vidt.    Vols.  9  to  18 28  12    6 

ComcoB  Bbboh  (New  Stfries).    19  yolfi.,  and  Vol.  20,P^irt  1    .  54  18    0 
Habribob  and  Ruthbrfurd.    Vol.  1,  Part  1         *       .        «    0    4    0 


Seports  in  the  Court  of  Sxeheqner,  Flea  Side. 

BoBBURT, — 12  Anne  to  14  G.  IL  8vo.,  Dublin.    1  toI.        «    »    0    8    9        0    4    0 
Parkeb,~80  Cbiia.  IL  to  6  G.  III.  8yo.,  Dttblia.    1  voL  . 

ABBfBUTHBR, — 32  to  87  G.  III.    8  vols. 

M'Clelabd,— 4  ft  5  G.  rV.    1  vol 1  15    8        0  10    6 

M'Clbland  and  Tounob— 5  ft  6  G.  IV.    1  vol    .        .        ..1180        0  10    6 
YouNGE  and  Jbrvis,— 7  to  11 G.  rV.    8  vols.  .        .        ,530        1  11    8 

Cromfton  and  Jbrvib,— 11  G.  IV.  to  1  ft  2  W.  IV.    2  vols.   .396        150 
Crohfton  and  Meebon,— 2  to  4  W.  IV.    2  vol&         .        .    »    4    2    8        1  10    0 
Cromftob,  Mbeson  and  RosooE, — i  to  6  W.  IV.    2  vols*       .450 
Meesob  and  Welbbt,-6  W.  IV.  to  10  Vkt    17  vo]b.       .    .  86    8    0      12  12    0 
EzoBEQUER  Reporib,    The  (bj  Wbibbt,  HirntBTOBE,  and 

Gordon).    11  yoIs. .        .  27  14    8      12  12    0 

HuBLBTONE  and  Norman.    7  vols 18    5    8 

...  and  Coi/THAN.    8  vols. 8    8    0 


Reports  in  the  Court  of  Ezohequer,  Equity  Bide. 

WiLBON,— 57  G.  m.  sfVMi.    Partl 0    6    0        0    10 

N.B.  The  only  part  published. 

Daniell, — 57  to  59  G.  III.    1  vol •    . 

YouNOE,— 11  G.  IV.  to  1  W.  IV.    1  vol 1  18    0        0  10    0 

YouNGB  and  Collyer,— 4  W.  IV.  to  5  Vict.    4  vols.  ..7180        200 


Reports  at  ITisi  Frins. 

Peaks,— 80  to  52  G.  IIL    2  vols. 1  13    0        0  15    0 

EsFiNABaE,— 33  to  47  G.  in.    6  vols,  in  8 

Campbell^ — 48  to  56  G.  III.    4  vols. 4    8    0 

Stabkib,— 57  G.  in.  to  3  G.  rV.    2  vols.,  and  Vol  8,  Part  1    . 

N.B.  Vol.  8  was  neYer  oomplsted. 

Rtab  and  Moodt, — 4  to  7  G.  IV.    1  vol 18    6 

Moody  and  Malkin,— 8  G.  IV.  to  1  W.  IV.    1  vol.    .        ..1128        076 

MooDT  and  Robibbob, — 1  W.  IV.  to  7  &  8  Vict.    2  vols. 

Carrington  and  Patne,— 4  G.  IV.  to  4  Vick    9  vols.        ..1570        6  10    0 
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Publieation 
Price  in  Oa{f. 
£  8.    d. 
CABBoroTOH  and  Mabctwaw^—S  to  5  Ik  6  Tiot    1  toL  .    1  17    0 

CABRmoTOM  and  Kibwah, — 6  to  13  Viot    2  vols.       .       ..510 
CABBiNaTOH  and  Kibwah, — Y6L  9,  Parte  1  and  2  .        .       .    0  19    0 
V  Vd.  8»  FviStothelMtpttrtpabHiliedAtthladate. 

FosiBB  and  Fiin:.ABON,— 8  vols.,  and  Vol.  4,  Parte  1^  2,  and  8  •  10    2    0 
*«*  These  Beporta  will  be  regularly  oontiDned. 


Seports  before  fht  Jfmj  CoumU. 

Emapp,— 11  O.  iy.to6&7  W.  IT.    8  toIb 4    4  0 

HooBB.    14to18.,  and  Vol.  15,  Partel  and  2      .        .        .    .  27  10  0 

MooBB  (New  Series).    Vols.  1  and  2,  Parte  1,  2,  and  8  .        .    3  16  6 

MooBB,  East  India  Affbals.  9  vols. 17  19  0 


Beports  in  the  Scoledaftioal  Conrte 

Philumorb, — 19  a.  m.  to  1  ft  2  G.  IV.    8  toIb.       .       .    . 

AimAMB,^2  to  7  G.  IV.    2  toIs.,  and  Vol  8,  Part  1 

ir.B.  VoL  8  wu  new  completed. 

Hagoabd,— 8  O.  I V.  to  8  &  4  W.  IV.  8  toIb.  and  VoL  4,  Parte  1 

and  2 • 

9.B.  VoL  4  wae  nerer  completed. 

CuBTBm,— 5W. rv.  to7&8Vict  8vol«.  .  .  .  . 
Robbbtson,— 7  to  18  ft  14  Vict.  VoL  1  and  2,  Part  1  .  . 
R0BBBi!B0ir,'>-14  ft  15  Vict    VoL  2,  Parte  2  and  8 

N.B.— ToL  S  la  not  jel  eompletei 

DxABB  and  Swabbt.    1855-7.    Vol.  1         .       .       •       •    . 


1  10    0 


Beports  in  Bankmptey. 

ROBB,— 50  to  56  a.  IIL    2  yola 2  15  0 

Dbaoon  and  Chittt,— 2  to  5  W.  IV.    4  vols.      .        •        .    .  4  18  0 

Dbacon,~5  W.  IV.  to  8  Vict.    4  vols. 6  18  0 

Db  Gbx,->8  to  11  ft  12  Vict.    1  toL 2    4  0 

Db  Qbz,  MAGNAGHTBir  and  Qobdok, — 15  Vict   to    present 

time.    9  parte 1  17  0 

Db  Gbx  and  Jonbs.    Parte  1,  2,  8,  and  4       .        .        .        .14  6 

Db  Gbx,  Fibhbb  and  Jonbs, — Part  1 0    6  0 

Db  Gex,  Jones  and  Smith, — Part  1 0    7  6 


Novqfflered 
inCoJIf, 

£   S.    d. 

0  12  0 

1  12  0 


1  15  0 


8  11  0   0  18  0 


8  13  0   S  10  0 


8    3 

6 

2  10    0 

2  18 

0 

10    0 

1    8 

6 

0  10  0 

10  0 

10  0 

0  12  0 


Beports  of  Bailway  and  Canal  Cases. 

NicHOLL,  Habb,  Cabbow,  Olitbb,  Bbyah,  and  Lbtbot.  7  vols.  18 

Beports  of  Eleotion  Cases. 

Pbckwbix^ — 48  to  47  G.  IIL,  8yo.    2  yola.      .... 
Corbbti  and  Danibl^ — 59  G.  III.,  8to.    1  toL  .       . 
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